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JUDGES 


OF  THS 


SUPERIOR  COURT  OF  PENNSYLVANIA 


DUBINO  THE  PERIOD  OF  THESE  KEPOBTS. 


President  Judge,    •    • 

•    .    OiOHOE  B.  Obladt. 

Judge,    .    • 

•    .    William  D.  Portib. 

Judge,    •    • 

•    .    John  J.  Hbndkbbok. 

Judge,    •    • 

.    .    John  B.  Head. 

Judge,    •    • 

.    .    Frank  M.  Trexleb. 

♦Judge,    .    . 

.    .    J.  Henry  Willums. 

Judge,    .    . 

♦Judge,    .    . 

.    .    William  B.  Linn. 

♦Judge  WiLUAMS  died  on  October  24,  1919,  and  Judge  Linn  wu 
appointed  on  November  5, 1919,  to  fill  the  vacancy  thus  created. 
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JUDGES  OF  THE  COURTS  BELOW 

DURING  THE  PERIOD  OF  THS8B  REPORTS. 


l8t— Philadelphia  County. 

Courts  of  Common  Pleoi. 

No.  1:  F.  Amedee  Bregy,  P.  J.;   John  M.  Patterson  and 

William  H.  Shoemaker,  JJ. 
No.  2:  Norris  S.  Barratt,  P.  J.;    Henry  N.  Wesssl  and 

Joseph  P.  Eogers,  JJ. 

No.  3:  Charles  B.  McMichael,  P.  J.;  William  C.  Ferguson 

and  Howard  A.  Davis,  JJ. 
No.  4:  Charles  Y.  Audenried,  P.  J.;  Thomas  D.  Finletter 

and  Joseph  P.  McCullen,  JJ. 
No.  5 :  J.  Willis  Martin,  P.  J.;  Wiluam  H.  Staakb  and  John 

Monaohan,  J  J. 

Orphans*  Court. 
Joseph  F.  Lamorelle,  P.  J. ;  Charles  Francis  Gummey,  John 
M.  Qest,  Qeorqe  Henderson  and  Henry  C.  Thompson,  Jr., 
JJ. 
2d — Lancaster  County. 

Court  of  Common  Pleas, 
Charles  I.  Landis,  P.  J.;  Aaron  B.  Hassler,  J. 

Orphans*  Court. 
Eugene  G.  Smith,  P.  J. 
8d — Northampton  County. 
Eussell  C.  Stewart,  P.  J.;  Wiluam  M.  McEeen,  J. 

4th— Tioga  County. 
Sevellon  P.  Channell,  p.  J. 

6th— Allegheny  County. 

Court  of  Common  Pleas. 
John  D.  Shafer,  P.  J.;  John  A.  Evans,  Marshall  Brown, 
James  E.  Macfarlane,  Thomas  J.  Ford,  Joseph  M.  Swbae- 
iNQEN,  Thomas  D.  Carnahan,  Josuh  Cohen,  John  C.  Hay- 
maker, Ambrose  B.  Eeid,  J.  McF.  Carpenter,  Charles  H. 
Kline,  Stephen  Stone  and  John  B.  Drew,  JJ. 

(▼) 
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Orphans'  Court. 
J.  J.  MiLLBB,  P.  J.;    Thomas  P.  Trimble  and  H.  Walton 

MiTCUBLL,  JJ. 
6th— Erie  County. 

UWAH  P.  EOSSITER,  P.  J.;    WiLLUM  E.  HiRT,  J. 

7th — ^Bucks  County. 

WiLLUM  C.  BtAN,  p.  J. 

8th — ^Northumberland  County. 

Herbert  W.  Cumminqs.  P.  J.;  Fred  B.  Koob,  J. 
9th — Cumberland  County. 

Sylvester  B.  Sadler,  P.  J. 
10th — ^Westmoreland  County. 

Alex.  D.  McConnell,  P.  J. ;  Charles  D.  Copelakd,  J. 

Orphatii*  Court, 

James  S.  Beacom,  P.  J. 
11th — ^Luzerne  County. 

Court  of  Common  Pleas. 

Henry  A.  Fuller,  P.  J.;   John  M.  Garman,  S.  J.  Strausb, 
P.  A.  O'BoYLE  and  J.  B.  Woodward,  JJ. 

Orphans'  Court, 

Andrew  M.  Freas,  P.  J. 
12th — Dauphin  County. 

George  Euneel,  P.  J.;  Samuel  J.  M.  MoCarrell,  J. 
18th — Greene  County. 

J.  W.  Ray,  p.  J. 
14th— Fayette  County. 

John  Q.  Van  Swearingen,  P.  J.;  Edmund  H.  Reppert,  J. 

Orphans'  Court. 

James  C.  Work,  P.  J. 
16th — Chester  County. 

Wn^UAM  Butler,  Jr.,  P.  J.;  J.  Frank  E.  Haubb,  J. 
16th — Somerset  County. 

John  A.  Berkey,  P.  J. 
17th — Union  County  and  Snyder  County. 

Albert  W.  Johnson,  P.  J. 
18th — Clarion  County. 

G.  G.  Sloan,  P.  J, 
19th— York  County. 

Nevin  M.  Wanner,  P.  J.;  N.  Sargent  Ross,  J, 
SOth— Huntin|]^]on  County,  Mifflin  County  and  Bedford  County. 

Thomas  F.  Bah^ey,  P.  J. 
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21ft— Schiiylkill  Oountj. 

Court  of  Oow^mon  Plom. 

Hahbt  0.  Bbobtsl,  p.  J.;  Biohabd  H.  Eooh  and  Ohablgi  S. 
Bkrgsb,  JJ. 

Orphant^  Oouri. 

MagHenrt  Wilhslm,  P.  J. 
22d— Wayne  County. 

Alonzo  T.  Srarlb,  p.  J. 
28d— Berks  County. 

Court  of  Common  Flea$. 

QusTAV  A.  Enduch,  p.  J.;  Geo.  W.  WA(miB»  J. 
Orphans'  Court. 

Habrt  D.  Sohaeffbr,  P.  J. 
24tli— Blair  County. 

Thomas  J.  Baldrios,  P.  J. 
26t}i — Clinton  County,  Cameron  County  and  Elk  County* 

BOBERT  B.  McCoRiacK,  P.  J. 
86th — Columbia  County  and  Montour  County. 

John  Q.  Harman,  P.  J. 
87tli— Washington  County. 

Court  of  Common  Pleas. 

John  Add.  McIlvaine,  P.  J.;  James  I.  Beownson,  J. 
Orphans'  Court 

Haldain  B.  Hughes,  P.  J. 
28th — ^Venango  County. 

George  S.  Criswbll,  P.  J. 
29th — ^Lycoming  County. 

Harvet  W.  Whitehead,  P.  J. 
80th — Crawford  County. 

Thomas  J.  Prathbr,  P.  J. 
8l8t — ^Ldiigh  County. 

Clinton  A.  Groman,  P.  J. ;  Milton  C.  Hbnninger,  J. 
32d — ^Ddaware  County. 

Isaac  Johnson,  P.  J.;  Willum  B.  Broomall»  J. 
83d — ^Armstrong  County. 

J.  W.  King,  P.  J. 
34th — Susquehanna  County. 

Andrew  B.  Smffh,  P.  J. 
35th — ^Mercer  County. 

James  A.  McLaughrt,  P.  J. 
36th— Beaver  County. 

George  A.  Baldwin,  P.  J. 
37tli— Warren  County  and  Forest  County . 

Watson  D.  Hinoklbt,  P.  J. 


Digitized  by  VjOOQIC 
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88Ui**Montgom6i7  County. 

Court  of  Common  Plea$. 

Aakok  S.  Swabtz»  p.  J.;  Johh  Fabib  lliaxiB,  7. 
Orphantt  QfiuH. 

WiLUAM  F.  Solly,  P.  J. 
89th— Franklin  County. 

W.  EUSH  Gn^LANy  P.  J. 
40th — ^Indiana  County. 

J.  N.  Langham,  p.  J. 
4l8t — Juniata  County  and  Peny  County. 

James  M.  Barnbtt,  P.  J. 
42d— Bradford  County. 

WiLLUM  Maxwell,  P.  J. 
48d — ^Pike  County  and  Monroe  County. 

Samuel  £.  Shull,  P.  J. 
44th — ^Wyoming  County  and  Sullivan  County. 

Charles  E.  Terry,  P.  J. 
46th — Lackawanna  County. 

Court  of  Common  Pleas. 
Henry  M.  Edwards,  P.  J. ;  Edward  C.  Newoomb  and  George 
W.  Maxey,  J  J. 

Orpham'  Court. 
M.  F.  Sando,  p.  J. 
46th— Clearfield  County. 
Singleton  Bell,  P.  J. 
47th — Camhria  County. 

Court  of  Common  Fleas, 
Marlin  B.  Stephens,  P.  J. ;  Franhs  J.  O'Connor,  J. 

Orphans*  Court. 
Samuel  Lemmon  Reed,  P.  J. 
48th— McEean  County. 

Joseph  W.  Bouton,  P.  J. 
49th — Centre  County. 

Henry  C.  Quigley,  P.  J. 
60th— Butler  County. 

Aaron  E.  Reiber,  P.  J. 
6l8t— Adams  County  and  Fulton  County. 

Donald  P.  McPherson,  P.  J. 
62d — ^Lebanon  County. 

Charles  V.  Henry,  P.  J. 
68d — ^Lawrence  County. 
8.  Plummbb  Emery,  P.  J. 
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64tlir— Jefferson  County. 

Chaslbs  Corbet,  P.  J. 
55tfa— Potter  Oonntj. 

Albert  8.  Hbok,  P.  J, 
66tb — Carbon  Counts* 

Laird  BL  Babbbb,  P.  1. 
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"  "  478  Harriaburgv.  McPherran.   200  Pa.  348. 

''  «  495  Harrisburg  v.  Funk.    200  Pa.  348. 

"  "  688  Commonwealth  v.  Keary.   198  Pa.  600. 

16  Pa.  "  111  McNally  v.  Life  Insurance  Co.    199  Pa.  481. 
«  "  222  Beso  v.  Building  Assn.    201  Pa.  865. 

«  «  260  Township  of  Coal.    200  Pa.  352. 

**  "  810  New  Hope  Boro.  v.  Telegraph  Co.    202  Pa.  682. 

"  «  344  Taylor  Boro.  v.  Telegraph  Co.    202  Pa.  688. 

17  Pa.  "  256  States  v.  Bank.    203  Pa.  69. 

"  "  881  Philadelphia  v.  Brabender.    201  Pa.  674. 

"  "  669  Gillespie  v.  Railroad  Co.    204  Pa.  107. 

18  Pa.  *'  841  Pantall  v.  Coal  &  Iron  Co.    204  Pa.  168. 
"  **  898  Franklin  v.  Hancock.    204  Pa.  110. 

"  ''  414  Commonwealth  v.  Kevin.    202  Pa.  23. 

''  "  688  Harrison's  Estate.    202  Pa.  331. 

19  Pa.  "        13  Jacobs  v.  Railroad  Co.    208  Pa.  635. 
"  *'  212  Schrader  v.  Beatty.    206  Pa.  184. 

"  «  865  Custer  v.  Railroad  Co.    206  Pa.  569. 

20  Pa.  "        86  Perrine  v.  Kohr.    206  Pa.  602. 
*'  "  110  Rose  V.  County.    204  Pa.  872. 

"  "  296  Mitchell  v.  Spalding.    206  Pa.  220. 

"  301  Spalding  v.  Bullock.    206  Pa.  224. 

"  "  654  Galbraith  v.  Rutter  (non  pros.). 

21  Pa.  "        68  Plains  Township's  Appeal.    206  Pa.  656. 
"  "  438  Borough  v.  Telegraph  Co.  (non  pros.). 

22  Pa.  «  162  Carter  v.  Turnpike  Co.    208  Pa.  565. 

"  **  848  Commonwealth  v.  Schmunk.    207  Pa.  644. 

28 Pa.  "        78  Moore V.  Moore  (nonpros.). 

"  "  261  Gordon  v.  Gordon.    208  Pa.  186. 

"  «  535  Pizzi  V.  Nardello.    209  Pa.  1. 

"  587  Lea  v.  Jones.    209  Pa.  22. 

"  "  691  Philadelphia  v.  Johnson.    208  Pa.  645. 

"  "  600  Forst's  License.    208  Pa.  678* 

"  "        96  Telephone  Co.  v.  Hoover.    209  Pa.  655. 

"  **  105  Pfouts  V.  Telephone  Co.  (non  pros.). 

"  "  154  Seibel  v.  Insurance  Co.    212  Pa.  604. 

"  "  847  Kraemer  v.  Voneida.    213  Pa.  74. 

"  *'  671  Commonwealth  v.  Andrews.    211  Pa.  110. 

25  Pa.  ''        14  Hads  v.  Tiernan.    213  Pa.  44. 

"  "  145  Cowles  V.  Bonding  Co.    212  Pa.  365. 

"  "  269  Com.  ex  rel.  Miller  v.  Brown.    210  Pa.  29. 
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26  Pa.  S.  C.  386  Rumsey  v.  Shaw.    212  Pa.  676. 

«  "  507  DeHaven's  Estate.    215  Pa.  549. 

26  Pa.  "        66  Beltz  v.  City  of  Pittsburgh.    211  Pa.  661. 
"  "        99  Normal  School  Lrnd.    213  Pa.  244. 

"  "  149  Commonwealth  v.  Trust  Co.    211  Pa.  51. 

27  Pa.  "  175  Commonwealth  v.  Fisher.    213  Pa.  48. 

"  "  279  Commonwealth  v.  Caulfidd.    211  Pa.  644. 

"  "  405  Nissley  v.  County.    215  Pa.  562. 

"  *'  481  Robinson  v.  Borough.    215  Pa.  375. 

"  "  485  AUentown  v.  Wagner.    214  Pa.  210. 

28  Pa.  "  177  Sehofield  v.  Turner.    213  Pa.  548. 
"  "  384  Matthew's  License.    213  Pa.  269. 

"  421  City  V.  Institute  for  Blind.    214  Pa.  138. 

29  Pa.  "        60  Lehman  v.  Lehman.    215  Pa.  344. 
«  "        69  Bank  v.  Fuel  Co.    215  Pa.  115. 

"  "  294  Commonwealth  v.  Vetterlein.    214  Pa.  21. 

"  "  350  Lenhart  v.  County.    216  Pa.  25. 

"  "  387  Beeman  v.  Shield.    215  Pa.  627. 

"  "  409  Commonwealth  v.  Cover.    215  Pa.  556. 

30  Pa.  "  1  Commonwealth  v.  Shaken.    215  Pa.  595. 
"  "        61  Commonwealth  v.  Clymer.    217  Pa.  302. 
"  "  321  Commonwealth  v.  Shoener.    216  Pa.  71. 

"  "  631  Commonwealth  v.  Densten.    217  Pa.  423. 

31  Pa.  "  286  Waltz  v.  Railroad  Co.    216  Pa.  165. 
"  **  516  Kurtz  V.  Campbell.    218  Pa.  524. 

«  "  530  Harrisburg  v.  Gas  Co.    219  Pa.  76. 

*'  "  571  Follett  V.  Butler  County.    219  Pa.  509. 

"  "  620  Roger's  Estate.    218  Pa.  431. 

"  «  638  Graffius  Run.    218  Pa.  632. 

32  Pa.  "  210    Pittsburgh's  Petition.    217  Pa.  227. 

*'  "  241  Commonwealth  v.  Valverdi.    218  Pa.  7. 

"  "  638  Laukhuff's  Estate.    218  Pa.  585. 

33  Pa.  "  1  Moss  v.  Street  Ry.  Co.    218  Pa.  601. 
"  «  151  Com.  V.  Emmer.    221  Pa.  298. 

"  "  594  Com.  V.  Flower.    220  Pa.  401. 

84  Pa.  '*  431  Com.  v.  Black.    223  Pa.  74. 

"  "  436  Maisch  v.  The  Order.    223  Pa.  199. 

"  "  438  Davis  v.  Pipe  Lines.    223  Pa.  56. 

"  "  410  Com.  ex  rel.  v.  Bowman.    (Will  not  be  reported.) 

"  "  602  Overseers  v.  The  County.    222  Pa.  358. 

35  Pa.  "  586  Day  v.  P.  R.  R.  Co.    224  Pa.  193. 

36 Pa.  "        69  Greisner V.Hill.    225  Pa.  545. 

''  "  266  Gingrich's  Estate.    226  Pa.  9. 

"  "  302  County  v.  Township.    222  Pa.  850. 

37  Pa.  "        19  Com.  V.  McDermott.    224  Pa.  362. 

"  "        70  Gibson  v.  Railroad.    226  Pa.  198. 


Digitized  by  VjOOQIC 


JUDGMENTS  SUPERIOR  COURT  AFFIRMED,    xxxi 

n  Pa.  S.  C.  151  Borough  of  Sharon  Hill  Taxee.    224  Pa«  66. 

"  "  190  City  V.  Ritchie.    225  Pa.  511. 

"  "  626  Liking's  Appeal    223  Pa.  456. 

«  "  636  Likins's  Appeal.    223  Pa.  468. 

S8Pa.  "  3  Mullen  v.  Gas  Co.    229  Pa.  54. 

"  ''  201  Com.  V.  Burford.     225  Pa.  93. 

"  **  483  School  Dist  v.  Montgomery.    227  Pa.  870. 

"  "  662  Com.  V.  Short.    228  Pa.  279. 

"  "  603  Borough  v.  Telegraph  Co.    227  Pa.  384. 

39 Pa.  "  34  Whitlock  Liquor  License  (discontinued). 

"  "  323  Long's  Estate.    228  Pa.  694. 

"  "  411  Commonwealth  v.  McComh.   227  Pa.  377. 

"  "  464  Commonwealth  v.  Herr.   229  Pa.  132. 

"  "  468  Rockwell  v.  County.    228  Pa.  430. 

"  ''  488  Powell  V.  Scranton.    227  Pa.  604. 

40  Pa.  "  167  Commonwealth  V.  Ensign.    228  Pa.  400. 

**  '*  485  Commonwealth  v.  Snyder.    227  Pa.  346. 

"  "  647  Commonwealth  v.  Shumaker.    227  Pa.  347. 

42  Pa.  "  1  Estate  Co.  v.  Henderson.    231  Pa.  82. 
"  **  115  Com.  V.  Bolger.    229  Pa.  697. 

"  "  337  Com.  V.  Richardson.    229  Pa.  609. 

"  "  347  Com.  V.  Cameron.    229  Pa.  592. 

"  '*  372  Opening  Second  St.   230  Pa.  491. 

"  "  443  Wise  V.Martin.    232  Pa.  169. 

43  Pa.  "  40  Wright  v.  Express  Co.    230  Pa.  635. 

"  ''  63  Davidson  v.  Express  Co.    230  Pa.  636. 

''  «  276  Blackhum  v.  Express  Co.    230  Pa.  686. 

"  "  666  Hodges  v.  McGovem.    230  Pa.  368. 

"  "  598  Umbel's  Election.    231  Pa.  94. 

44  Pa.  "  128  Com.  V.  Papsone.    231  Pa.  46. 

46  Pa.  "  300  Shambach  V.  Electric  Co.    232  Pa.  641. 

46  Pa.  "  172  Com.  v.  Huston.    232  Pa.  209. 

"  "  363  French  v.  Harding.    236  Pa.  79. 

"  "  648  Merchandise  Co.  v.  D.  &  H.  Co.    233  Pa.  681. 

47  Pa.  ^  63  Herr  v.  Trust  Co.    237  Pa.  344. 
«  *'  128  Garrett  v.  Turner.    ^36  Pa.  383. 

48  Pa.  "  32  Jamison  v.  County.    234  Pa.  621. 
"  "  111  Chartiers  Bridge.    236  Pa.  365. 

*'  260  Com.  V.  Stone.    236  Pa.  36. 

*'  "  369  Hoyt's  Estate.    236  Pa.  433. 

"  "  622  Russell  v.  City.    236  Pa.  660. 

49  Pa.  "  39  Goldstein  V.  Hamill.    236  Pa.  806. 
''  "  111  Snyder  v.  R.  R.  Co.    237  Pa.  620. 
"  "  406  Metzger's  Estate.    242  Pa.  69. 

50  Pa.  **  65  Com.  V.  Pflaum.    236  Pa.  294. 
"  *'  117  Division  of  Boro.   240  Pa.  896. 
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51  Pa.  8. 0.  65  Wolfgang  t.  ShirleQr.    289  Pa.  408. 
**        "  224  Foster's  Petition.   248  Pa.  92. 

"        "  277  McKeown's  Petition.   287  Pa.  (126. 

52  Pa.  "  105  Sims  v.  Yerkes.    239  Pa.  595. 
"       "  360  Christy's  Estate.    245  Pa.  529. 

''  412  EeUerman's  Estate.    242  Pa.  8. 

**  524  Green  v.  R.  R.  Co.   245  Pa.  85. 

"  589  Com.  V.  Crowl.    246  Pa.  554. 

58  Pa.   "        16  Com.  v.  Hopkins.    241  Pa.  218. 

"        "        88  Tamarin  v.  Pemia.  Co.    244  Pa.  100. 
"        "       91  Terra  Cotta  Co.  v.  Carson.    248  Pa.  417. 

**        "  109  Sumpton  v.  Rogers.   242  Pa.  848. 

"  238  Trevethan  v.  R.  R.  Co.    244  Pa.  414. 

*'        "  488  Boroughs  v.  Carson.    244  Pa.  6. 
54  Pa.   "        14  SUfer's  Estate.   244  Pa.  289. 

"        "  811  Street  Ry.  Appeal.    246  Pa.  561. 
56  Pa.   "         1  Oleon  v.  Rosenbloom.    247  Pa.  250. 
"        "        81  Holtz  V.  Heiny.   247  Pa.  259. 

"  147  Lumber  Co.  v.  Mfg.  Co.    247  Pa.  267. 

"  607  Taylor  v.  Transit  Co.    245  Pa.  189. 

68  Pa.   "  862  Com.  v.  Moran.    251  Pa.  477. 

"       "  647  Com.  V.  Brewing  Co.    262  Pa.  168. 

59  Pa.   "  225  Gallagher  v.  Stem.    260  Pa.  292. 

60  Pa.   **        78  Scheel  v.  Shaw.    262  Pa.  451. 

"        *'  184  Winters  v.  Koontz.    261  Pa.  164. 

«        «  159  Altoona  v.  O'Leary.    264  Pa.  25. 

"        «  407  City  V.  MiUer.    264  Pa.  486. 

*'        "  420  Express  Co.  v.  City.    254  Pa.  448. 

**        "  594  Philadelphia's  Petition.    263  Pa.  434. 
62  Pa.   "      329  Crawford's  Estate.    256  Pa.  504. 

«        "  438  Penna.  Co.  v.  Savings  Co.    266  Pa.  822. 

"        "  468  Fedorowiczv.Brobst.   254Pa.338. 

68  Pa,   "  837  Borough  v.  Mount  Union  Water  Co.   256  Pa.  516. 

"        "  309  Kacullen  v.  Webster.    260  Pa.  263. 

«        *'       84  Huddy  Estate.    267  Pa.  528. 

64  Pa.   "  166  Dain  V.  Loeffler.   256  Pa.  819. 

"        "  169  Lazic  v.  National  Creation  Society.    260  Pa,  205. 

"        *'  895  Com.  V.  Rothensies.   256  Pa.  837. 

"        "  427  Com.  V.  Anderson.    256  Pa.  387. 

65  Pa.   "         5  West  Virginia  Pulp  Co.  v.  Pub.  Ser.  Com.  (Dis- 

continued). 

«        "  284  Van  Beil  v.  Brogan.    262  Pa.  362. 

66  Pa.  "  243  Pittsburgh  Ry.  Co.  v.  Public  Service  Commission. 
**        "  845  Snyder  Co.  v.  Wagenseller.    262  Pa.  269. 

«       ''  484  Com.  V.  Bimey.   262  Pa.  174. 
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67  Pa.  S.  0.   11  OonL  v.  Puder.    261  Pa.  129. 

'*  ""  21  Wheeler  y.  Remedial  Loan  Co.   26lPa«189. 

**  ''  867  Grosiman's  EsUte.    268  Pa.  189. 

«  *'  480  Nolan  v.  Jones.    263  Pa.  124. 

"  "  444  Com.  V.  Wormser.    260  Pa.  44. 

"  "  497  Com.  V.  Weber.    269  Pa.  592. 

''  **  627  Dewar  v.  Carson.    259  Pa.  599. 

68  Pa.  "  208  La  Placca  v.  Transit  Co.,  265  Pa.  804. 
"  "  456  Irwin  v.  Frost  &  Co.    262  Pa.  354. 

69  Pa.  "  271  Com.  v.  Seibert.    262  Pa.  845. 

<<        "*      529  Tele^aph  Co.  v.  Public  Service  Commission.    265 
Pa.  274. 
"      554  City  of  Easton  v.  Miller.    265  Pa.  25. 
"        **      562  Neary  v.  Coal  &  Iron  Co.    264  Pa.  221. 

70  Pa.   **        95    Com,  V.  Fulton.    268  Pa.  832. 

^        **      212  Telephone  Co.  v.  Public  Service  Commission.    268 

Pa.  506. 
"        **      865  Com.  V.  Stoner.    265  Pa.  189. 
«        "      599  Com.  V.  Thome,  Neal  &  Co.    264  Pa.  408. 

71  Pa.  «  7  Finn  v.  Mellon.    265  Pa.  147. 
"        «        85  Appt.  of  Viewers. 

'*  "  204  Schuylkill  Rysi  Co.  Application. 

"  "  288  Winston  v.  Ladner.    264  Pa.  548. 

«  "  865  Com.  V.  Goshom. 

72  Pa.  '*  292  Worthington  v.  Express  Co.  (discontinued). 

ALLOCATURS  ALLOWED  AND  JUDGMENTS 
SUPERIOR  COURT  REVERSED. 

68  In  re  Melon  Street.    182  Pa.  897. 
409  Traction  Co.  v.  Canal  Co.    180  Pa.  686. 
587  Ferry  Co.  v.  Bridge  Co.    179  Pa.  466. 
265  Youghiogheny  River  Bridge.    182  Pa.  618. 

14  Clements  v.  Philadelphia  Co.    184  Pa.  28. 
835  Allam  v.  Penna.  R  R.  Co.    183  Pa.  174. 
301  Commonwealth  v.  Hufnal.    185  Pa.  376. 

46  Steere  v.  Oakley.    186  Pa.  582. 
521  Smucker  v.  P.  R.  R.  Co.    188  Pa.  40. 
4  Division  of  Sugar  Notch  Borough.    192  Pa.  349. 

86  Wheeland  v.  Atwood,  192  Pa.  237. 
599  Piatt-Barber  Co.  v.  Groves.    198  Pa.  475. 
205  White  v.  Smith.    189  Pa.  222. 
450  Umholtz's  License.    191  Pa.  177. 
194  Uhler  v.  Moses.    200  Pa.  498. 
204  Dutton  v.  Lansdowne  Boro.    198  Pa.  568. 
232  Corry  v.  Railroad  Co.    194  Pa.  516. 
428  Clan's  Estate.    (McAuliffe's  Appeal)  195  Pa.  520. 
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xxxiv  JUDGMENTS  SUPERIOR  COURT  REVERSED. 

11  Pa.  S.  0.  dOd  Walter's  Estate.    197  Pa.  566. 

"  "  323  Commonwealth  v.  Yost.    197  Pa.  171. 

13  Pa.  "  606  Dalley  Estate.    200  Pa.  140. 

«  "  669  Philadelphia  v.  Lockard.    198  Pa.  572. 

14  Pa.  "  1  City  of  Scranton  v.  Koehler.    200  Pa.  126. 
"*  "  156  Kaiser's  Estate.    199  Pa.  269. 

"  "  628  Bemis  v.  Mutual  Fire  Ins.  Co.    200  Pa.  «40. 

15  Pa.  "  393  Building  Assn.  v.  Berlin.    201  Pa.  1. 
**  "  442  Yerkes  v.  Yerkes.    200  Pa.  419. 

«  "  643  Harris  v.  Sharpless.    202  Pa.  243. 

17  Pa.  **  12  Mellick  v.  Railroad  Co.    203  Pa.  457. 
"  "  25  Lewis  v.  County.    200  Pa.  590. 

"  **  180  Entwistle  v.  Insurance  Co.    202  Pa.  141. 

18  Pa.  ''  541  Covert  v.  Railroad  Co.    204  Pa.  341. 
"  "  644  Marshall  v.  Pilots'  Assn.   206  Pa.  182. 

20  Pa.  "  238  Baldwin  v.  Ins.  Co.,  206  Pa.  248. 

"  "  487  Commonwealth  v.  Hazen.    207  Pa.  62. 

21  Pa.  "  340  Cunnius  v.  School  District    206  Pa.  469. 

22  Pa.  "  1  Leitz  V.  Hohnan.    207  Pa.  289. 
"  ''  307  Hawn  v.  Stoler.    208  Pa.  610. 

23  Pa.  "  442  Donithen  v.  Foresters.    209  Pa.  170. 

24  Pa.  "  87  Walsh's  License.    208  Pa.  682. 

"  642  McGonnell's  License.    209  Pa.  327. 

26  Pa.  ''  239  Conunonwealth  V.  Evans.   212  Pa.  369. 

"  «  325  Louchheim  v.  B.  &  L.  Assn.    211  Pa.  499. 

"  "  626  Commonwealth  v.  Schoener.    212  Pa.  527. 

26  Pa.  ''  72  Pattison  v.  Cobb.    212  Pa.  572. 

"  "  575  Lumber  Co.  v.  Coal  Co.    213  Pa.  379. 

"  "  584  Commonwealth  v.  Kebort.    212  Pa.  289. 

27  Pa.  **  113  Penna.  R.  R.  Co.'s  Case.    213  Pa.  373. 
"  "  652  Paving  Co.  v.  Cooper.    212  Pa.  306. 

28  Pa.  "  128  McDonald  V.  Schroeder.    214  Pa.  4n. 
"  "  269  Fulton  v.  Walters.    216  Pa.  56. 

"  396  Heilig  v.  Heilig.    215  Pa.  256. 

29  Pa.  "  336  Augustine  v.  Wolf.    215  Pa.  558. 

"  341  Cubbage  v.  Coal  Co.    216  Pa.  411. 

"  "  535  Talley  v.  Talley.    215  Pa.  281. 

«  "  544  Horn  &  Brennan  Co.  v.  Steelman.    215  Pa.  ItT. 

32  Pa.  "  147  Haspel  v.  O'Brien.    218  Pa.  146. 
"  "  .  279  Freeh  v.  Lewis.    218  Pa.  141. 

33  Pa.  "  113  Allen  v.  Hirlinger.    219  Pa.  56. 

34  Pa.  **  72  Smith  v.  Ins.  Co.    222  Pa.  226. 

"  «  79  Gandy  v.  Weckerly.    220  Pa.  286. 

35  Pa.  "  474  Com.  v.  B.  &  O.  R.  R.    223  Pa.  28. 

36  Pa.  "  363  Com.  v.  House.    223  Pa.  487. 

«  "  627  Prouty  v.  Marshall.   225  Pa.  570. 
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1  Com.  y.  McDermott.    224  Pa.  36d. 
72  Brewing  Co.'s  License.    226  Pa.  16. 
408  Hiestand  v.  Eeath.   229  Pa.  149. 

7  Com.  V.  Spenee.    230  Pa.  571. 
494  Com.  V.  Casey.    231  Pa.  170. 
326  Ashworth  v.  RaUway  Co.   231  Pa.  639. 
386  Weisfield  v.  Beale.   231  Pa.  39. 
408  Rassau  v.  CampbeD.    236  Pa.  465. 
600  Wagner  v.  Water  Co.    241  Pa.  328, 
78  Mildren  v.  Nye.    240  Pa.  72. 
152  Boro.  y.  Dosch.    239  Pa.  479. 
644  Traction  Co.  y.  Shaffer.    248  Pa.  72. 
154  Com.  y.  Loyery.    247  Pa.  139. 
621  Com.  y.  Young.    248  Pa.  468. 
38  Com.  y.  Shecter.    250  Pa.  282. 
691  Petition  of  Conmiissioners.    265  Pa.  88. 
291  Com.  y.  Jester.    256  Pa.  441. 
205  Watterson  y.  Penna.  R.  R.  Co.    256  Pa.  77. 
343  Carr  y.  Ins.  Co.    263  Pa.  87. 
"        **      366  Hunter  y.  Henning.    259  Pa.  347. 
65  Pa.  "      631  B.  &  O.  R.  R.  y.  Public  Service  Commission.    260 

Pa.  323. 
67Pa.   **        63,  68  MaxweU's  Estate.    261  Pa.  140. 

68  Pa.   ""      661  Ben  Ayon  Boro.  v.  Ohio  Valley  Water  Co.   260  Pa. 

289. 

69  Pa.   <*        28  Cohen  y.  Tradesmen's  Natl.  Bank.    262  Pa.  76. 
"        «      222  Com.  y.  Hilton.    266  Pa.  363. 

"        *'      606  Samuel  v.  Steel  Co.,  264  Pa.  190. 
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Alexander,  Appellant,  v.  C5onlon. 

Mines  and  mining — Lateral  support — Negligence. 

Negligence  or  want  of  due  care  in  withdrawing  lateral  support, 
in  excavating  or  mining  adjoining  lands  for  which  there  is  liability 
for  injury  to  a  neighbor's  building,  means  positive  negligence,  or 
manifest  want  of  due  care  in  the  mining  operations,  so  far  as  th^ 
affect  adjoining  properties.  In  the  absence  of  any  evidence  of  such 
negligence  there  can  be  no  recovery. 

Mines  and  mining — Lateral  support — Injury  to  surface — Evi' 
dence — Nominal  damages. 

In  an  action  to  recover  damages  for  injuries  to  land  caused  by  the 
subsidence  of  the  surface,  through  alleged  inadequate  lateral  sup- 
port, the  burden  is  on  the  plaintiff  to  give  the  jury  some  testimony, 
from  which  they  could  make  a  reasonable  approximation  of  the 
probable  cost  of  restoration.  Where  there  is  not  sufficient  evidence 
before  the  jury  to  show  the  actual  damages  sustained,  or  the  cost 
of  restoring  the  land  to  its  condition  prior  to  the  cave-in,  only 
nominal  damages  can  be  recovered. 

Argued  March  3, 1919.  Appeal,  No.  45,  March  Term, 
1919,  by  plaintiff,  from  judgment  of  C.  P.  Luzerne  Co., 
Oct.  T.,  1916,  No.  861,  on  verdict  for  plaintiff  in  case  of 
Elizabeth  C.  Alexander  v.  John  Conlon.  Before  Orlady, 
P.  J.,  PoBTEB,  Tbbxlbb,  WILLIAMS  and  Kbllbb,  JJ.  Af* 
firmed. 

Vol.  Lxxn — 1  (1) 
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2  ALEXANDER,  Appellant,  v.  CONLON. 

Statement  of  Facts — Opinion  of  Court  below.  [72  Pa.  Superior  Ct. 

Trespass  for  injuries  caused  to  land  by  mining  opera- 
tions.   Before  Woodward,  J. 

From  the  record  it  appeared  that  the  action  was 
brought  to  recover  damages  for  injuries  sustained  to  the 
property  of  the  appellant,  through  the  negligence  of  the 
appellee,  while  mining  coal  underneath  the  surface  of 
land  adjacent  to  the  land  of  appellant. 

To  prove  that  the  appellee  in  the  course  of  his  mining 
operations  negligently  invaded  her  right  of  lateral  sup- 
port, the  appellant  relied  exclusively  upon  the  opinion 
of  a  single  expert  witness,  whose  testimony,  the  trial 
judge  held,  failed  to  show  any  negligence  on  the  part  of 
the  appellee  in  the  conduct  of  his  mining  operations.  In 
accordance  with  his  view  of  the  effect  of  the  only  testi- 
mony adduced  by  the  appellant  on  this  branch  of  the  case, 
the  trial  judge  ruled  that  she  could  not  recover  except 
for  the  damages  shown  by  her  to  have  been  done  to  her 
land  in  its  natural  state. 

To  prove  damages  to  the  surface  appellant  called  one 
Eugene  Rineman,  who  testified  that  he  made  no  measure- 
ments of  the  depth  of  the  crack  in  the  surface  occasioned 
by  the  cave-in,  and  that  he  had  only  made  a  rough  esti- 
mate of  the  cost  of  restoring  the  land  to  its  former  con- 
dition. The  trial  judge  held  this  evidence  to  be  insuf- 
ficient to  support  a  verdict  in  favor  of  the  appellant  for 
more  than  nominal  damages  and,  accordingly,  directed 
the  jury  to  find  in  favor  of  the  plaintiff,  against  the  de- 
fendant, for  nominal  damages  to  the  land,  to  wit,  one  dol- 
lar.   Plaintiff  appealed. 

WooDVTARD,  J.,  in  refusing  the  motion  for  a  new  trial 
filed  the  following  opinion : 

The  only  reasons  alleged  for  a  new  trial  that  need  dis- 
cussion are  the  second,  third  and  fourth.  The  second  is 
that  the  court  erred  in  expressly  holding  that  the  plaintiff 
under  her  deed  was  not  entitled  to  vertical  support.  This 
was  error,  but  harmless  because  the  question  of  vertical 
support  did  not  enter  into  the  case.  The  reservation  in 
her  deed  is  as  follows :  "Excepting  and  reserving  all  coal 
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1,  (1919).]  Opinion  of  CJonrt  below, 

and  other  minerals  in  the  same  manner  and  to  the  same 
extent  as  they  are  reserved  in  any  deed  in  the  chain  of 
title  to  the  above  described  lot  of  land."  The  other  deeds 
in  the  chain  of  title  were  not  in  evidence  when  the  case 
closed,  so  that  as  the  record  stands  the  plaintiff  had  not 
waived  her  right  to  vertical  support,  and  the  instruction 
was  erroneous,  but  the  error  harmless. 

The  third  and  fourth  reasons  are  that  the  court  erred  in 
striking  from  the  record  the  testimony  of  Eugene  Rine- 
man  and  refusing  to  reinstate  it.  Bineman  was  the  only 
witness  offered  by  the  plaintiff  on  the  cost  of  restoration, 
which  was  the  measure  of  damage  to  her  land ;  and  when 
his  testimony  was  stricken  out  her  case  fell  flat,  so  that  if 
the  court  erred  in  this  ruling  there  should  be  a  new  trial. 

On  an  examination  of  the  notes  of  the  witness's  testi- 
mony the  court  is  satisfied  that  there  was  no  error,  not  be- 
cause the  witness  failed  to  qualify  generally  as  an  expert, 
but  because  his  opinion  was  too  vague  as  to  amount, 
founded  on  insufficient  data  and  at  a  time  too  remote 
from  the  trial.  To  restore  plaintiff's  lot  to  its  condition 
before  the  subsidence  required  the  filling  of  a  crack  in  the 
surface  and  raising  the  lot  by  filling  to  its  former  level 
or  its  relative  level  with  the  surrounding  lots.  The  bur- 
den was  on  the  plaintiff  to  furnish  evidence  to  enable  the 
jury  to  estimate  the  cost  of  this  work  not  with  absolute 
accuracy,  but  with  an  approximation  that  would  be  more 
than  a  guess.  If  a  contractor  had  been  asked  by  the 
plaintiff  to  give  her  an  estimate  on  the  work  he  would 
have  measured  the  dimensions  of  the  crack  and  the  de- 
pression and  thus  got  the  cubical  contents  of  the  cavity 
from  which  he  would  have  been  able  to  calculate  the  num- 
ber of  cxibic  yards  of  material  for  the  fill.  He  would 
then  have  located  the  available  suitable  material  and  the 
cost  thereof ;  the  cost  of  hauling,  depending  on  the  dis- 
tance from  the  premises ;  and  the  cost  of  spreading  the 
material  when  hauled.  It  was  not  unreasonable  to  re- 
quire the  plaintiff  to  furnish  this  data  to  the  jury  or  to 
produce  an  expert  witness  whose  opinion  was  b^sed  on 
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Opinion  of  Oourt  below.  [73  Pa.  Superior  Ot 
such  data.  But  the  witness  called  had  none  of  this  in- 
formation. He  made  no  measurements  to  ascertain  the 
depth  of  the  crack  or  the  extent  of  the  subsidence.  He 
says  on  cross-examination  "I  kind  of  leveled  it  off  with 
the  naked  eye."  This  was  two  years  before  the  trial,  and 
he  made  no  memorandum  of  his  examination.  "Q.  Did 
he  (Alexander)  ask  you  to  estimate  what  it  would  cost 
to  do  the  work?  A.  He  asked  me  if  I  was  busy  and  if  I 
could  do  the  work.  I  told  him  I  was  busy  and  I  told  him 
what  it  would  be  worth  and  that's  all  he  said.  Q.  A  mo- 
ment ago  you  told  me  that  you  were  busy  but  you  could 
look  after  it?  A.  I  told  him  that.  Q.  But  he  never  gave 
you  the  work  to  do?  A.  I  never  bothered  with  it  any 
more  I  never  gave  it  a  thought,  I  was  busy.  Q.  Now  you 
give  me  the  exact  measurements.  A.  I  didn't  measure  it. 
You  would  have  to  have  an  engineer  run  that.  Q.  Give 
us  the  measurements  on  which  you  based  your  estimate? 
A.  Why  all  I  done  was  I  stood  and  looked  over  it  and 
gave  a  rough  estimate  on  it.  I  didn't  go  into  measure- 
ments because  the  engineer  would  have  to  do  that." 

He  didn't  know  where  the  material  was  to  come  from 
and  therefore  he  had  no  knowledge  of  the  cost  of  the  haul. 
Direct  examination:  "Q.  And  how  many  loads  of  soil 
did  you  calculate  it  would  require  to  fill  that?  A.  That 
would  depend  on —  Q.  How  many  loads?  A.  It  would 
probably  take  a  couple  of  hundred  loads,  150  or  200  loads. 
Q.  What  did  you  estimate  would  be  the  cost  of  hauling 
the  material?  A.  That  would  all  depend  on  where  you 
could  get  it.  Q.  I  mean  as  you  fixed  it  there  in  your  mind, 
assuming  that  you  could  get  it  at  a  convenient  distance. 
A.  About  1300  or  f  400." 

It  will  be  noted  that  these  figures  are  given  in  answer 
to  the  question  as  to  the  cost  of  hauling,  but  later  on  he 
adopts  them  as  the  cost  of  the  whole  work.  We  do  not 
think  this  meets  the  burden  that  was  on  the  plaintiflf  to 
give  the  jury  some  testimony  from  which  they  could  make 
a  reasonable  approximation  of  the  probable  cost  of  res- 
toration when  the  burden  could  have  been  so  easily  met 
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The  estimate  of  the  witness  was  so  speculative  that  it  was 
nothing  more  than  a  guess. 

Now,  November  6,  1918,  the  motion  for  a  new  trial  is 
denied. 

Error  dssignedy  among  others,  was  the  refusal  to  grant 
a  new  trial. 

R.  B.  Alexander,  and  with  him  John  McOahren,  for  ap- 
pellant. 

P.  F.  O'Neill,  and  with  him  A.  P,  Conniff  and  F.  W. 
Wheaton,  for  appellee. 

Per  Curum,  July  17, 1919 : 

The  opinion  of  the  court  below  in  refusing  a  new  trial 
fully  disposes  of  the  material  questions  involved  in  this 
case.  An  examination  of  the  whole  record  does  not  dis- 
close any  reversible  error  as  would  warrant  another  trial. 

The  judgment  is  affirmed. 


Pileczanthis  v.  Andrukastis  et  al.,  Appellants. 

Judgments — Opening  of  judgments — Judicial  discretion. 
An  application  to  open  a  judgment  is  in  the  nature  of  an  equitable 
proceeding,  and  is  addressed  to  the  discretion  of  the  court.    The 
court  must  weigh  the  evidence  and  exercise  its  discretion,  the  pre- 
sumption being  in  favor  of  the  validity  of  the  judgment. 

rZhere  the  testimony  to  support  a  rule  to  open  a  judgment  is 
vague  and  uncertain,  the  court  does  not  err  in  discharging  the  rule 
and  its  decision  will  not  be  set  aside,  on  appeal. 

Argued  March  5,  1919.  Appeal,  No.  41,  March  T., 
1919,  by  defendant,  from  order  of  C.  P.  Lackawanna  Co., 
Oct.  T.,  1916,  No.  819,  discharging  rule  to  open  judg- 
ment in  case  of  Frank  Pileczanthis  and  Eva  Pileczanthis 
V.  Albert  Andrukastis,  President;  John  Appn,  Trustee; 
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Statement  of  Facts.  [72  Pa.  Superior  Ct. 
Charley  Gustari,  Secretary ;  Providence  of  God  Church. 
Before  Oblady,  P.  J.,  Porter,  Trbxlbr,  Williams  and 
Keller,  JJ.    Aflftrmed. 

Rule  to  open  judgment.    Before  Edwards,  P.  J. 

From  the  record  it  appeared  that  a  judgment  was 
entered  on  a  judgment  note  given  by  the  defendants,  who 
were  president,  trustee  and  secretary  of  the  Providence  of 
God  church,  which  is  an  unincorporated  church  congre- 
gation. A  petition  was  presented  for  the  opening  of  the 
judgment  on  the  ground  that  the  note  was  not  signed  with 
the  consent  or  authority  of  the  lay  members  of  the  con- 
gregation, and  that  one  of  the  plaintififs  had  collected 
moneys  belonging  to  the  defendants. 

Edwards,  P.  J.,  in  discharging  rule  to  open  judgment 
filed  the  following  opinion : 

The  judgment  in  this  case  was  entered  on  a  judgment 
note  for  |1,400  dated  June  21, 1916,  and  payable  one  year 
after  date.  The  judgment  was  entered  August  14,  1916. 
The  defendants  are  respectively  president,  trustee  and 
secretary  of  the  Providence  of  God  church.  The  said 
note  was  evidently  intended  as  an  obligation  of  the 
church.  Depositions  have  been  taken  by  each  of  the 
I)arties. 

The  plaintiffs  start  with  the  advantage  of  the  pre- 
sumption in  their  favor  which  attaches  to  a  judgment. 
The  application  to  open  a  judgment  is  in  the  nature  of  an 
equity  proceeding,  and  the  evidence  to  induce  the  open- 
ing of  the  judgment,  must  be  such  as  would  sustain  a 
verdict  for  the  defendant,  and  must  be  clear  and  specific. 
A  mere  conflict  of  testimony  will  not  require  the  court  to 
open  the  judgment.  The  court  must  judge  the  weight  of 
the  evidence  and  exercise  a  sound  discretion,  the  pre- 
sumption being  in  favor  of  the  soundness  of  the  judgment. 
As  was  stated  by  Judge  Rice  in  Goodwin  v.  Cooper,  4 
Kulp  239 :  "On  a  rule  to  open  judgment  it  is  the  duty  of 
the  court  to  weigh  the  testimony,  even  though  it  be  con- 
flicting, and  to  refuse  the  issue  if  satisfied  that  the  de- 
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fense  could  not  prevail  if  submitted  to  a  jury."  Or,  as 
was  stated  in  another  way  by  Paxson,  C.  J.,  in  Jenkintown 
National  Bank's  App.,  124  Pa.  337 :  ''If  on  the  testimony 
taken  in  support  of  a  rule  to  open  the  judgment  the  court 
would  set  aside  a  verdict  for  the  defendant,  the  court 
should  refuse  to  open." 

According  to  the  depositions,  the  whole  of  the  contro- 
versy between  the  parties  involves  the  appropriation  of 
the  moneys  received  by  one  of  the  plaintiffs  on  account  of 
the  church  excursion  of  June  12, 1916.  There  is  nothing 
in  either  of  the  depositions  to  connect  that  transaction 
with  the  judgment  in  this  case.  Even  on  the  question  of 
the  excursion  money  the  testimony  taken  on  behalf  of  the 
defendants  is  vague,  uncertain,  and,  on  some  matters, 
purely  hearsay.  It  is  far  from  being  clear  and  specific. 
The  depositions  of  the  plaintiff  taken,  for  some  reason  or 
another,  five  days  before  those  of  the  defendants,  are 
more  definite  and  explain  what  was  done  with  the  ex- 
cursion money  in  a  satisfactory  manner. 

In  any  view  of  this  case  the  defendants  have  failed 
absolutely  to  present  any  evidence  which  w^ould  justify 
us  in  disturbing  the  judgment. 

Now,,  December  9,  1918,  the  rule  to  open  judgment  is 
discharged. 

Error  assigned  was  order  of  the  court  discharging  rule 
to  open  judgment. 

A.  A.  Vosburg^  for  appellants. 

David  J.  Reedy ^  and  with  him  Ralph  W.  Rymer,  for  ajh 
pellees. 

Per  Curiam,  July  17, 1919 : 

The  opinion  of  the  learned  president  judge  of  the  court 
below  fully  and  clearly  answers  the  assignments  of  error, 
and  warrants  the  refusal  of  the  court  to  open  the  judg- 
ment. 

The  judgment  is  affirmed. 
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8  J.  B.  COLT  CO.  V.  BENJAMIN,  Appellant. 

Syllabus — Opinion  of  Court  below.  [72  Pa.  Superior  Ct 

J.  B.  Colt  Co.  V.  Benjamin,  Appellant 

Appeals — Opening  judgment — Discretion  of  court, 
Tbe  right  to  decide  whether  a  judgment  should  be  opened  rests, 
in  the  first  instance,  with  the  common  pleas,  and  the  correctness 
of  its  decision  is  to  be  passed  upon  by  the  appellate  courts.  The 
refusal  of  the  court  to  open  the  judgment  will  not  be  set  aside  where 
the  findings  of  the  court  are  sustained  by  the  evidence,  and  the 
appellate  courts  will  examine  the  record  only  to  determine  whether 
there  has  been  any  abuse  of  judicial  discretion. 

Argued  March  4,  1919.  Appeal,  No.  16,  March  T., 
1919,  by  defendant,  from  order  of  C.  P.  Lackawanna  Co., 
May  T.,  1917,  No.  179,  discharging  rule  to  open  judgment 
in  case  of  J.  B.  Colt  Company  v.  George  E.  Benjamin. 
Before  Orlady,  P.  J.,  Poetbr,  Tebxlbr,  Willums  and 
Keller,  JJ.    Affirmed. 

Rule  to  open  judgment. 

The  facts  appear  in  the  following  opinion  by  Nbwoomb, 
J.,  discharging  the  rule. 

The  judgment  is  founded  on  confession  in  defendant's 
promissory  note  which  was  given  to  secure  the  price  of  a 
generator  and  associate  parts'  of  a  lighting  system  fur- 
nished by  plaintiff  for  use  in  defendant's  house. 

The  latter  moves  for  relief  on  the  allegation  of  breach 
by  plaintifif  of  its  covenants  for  quality.  The  averment 
is  that  the  goods  were  ^^warranted  and  guaranteed  to  be 
safe  and  satisfactory."  To  the  contrary  thereof  it  is 
allegeil  "the  plant  allowed  the  gas  to  escape  in  such  quan- 
tity as  to  make  the  operation  and  use  of  the  same  danger- 
ous to  health  and  comfort." 

The  contract  was  in  writing  and  the  apparatus  was 
therein  warranted  "to  be  thoroughly  durable  Galvanized 
Steel  Acetylene  Generator,  automatic  in  action,  and  of 
good  material  and  workmanship,  nnd  that  it  is  on  the  per- 
mitted list  of  the  National  Board  of  Underwriters." 
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This  was  not  a  covenant  for  satisfactory  service;  nor 
indeed  was  it  in  express  terms  a  covenant  for  "safety." 
But  considering  the  nature  of  the  plant,  one  would  have 
no  hesitation  in  holding  plaintiff  to  an  implied  covenant 
that  it  could  be  used  for  its  appointed  purpose  with  rea- 
sonable safety. 

The  trouble  with  defendant's  case  is  not  so  much  in 
determining  the  obligation  of  the  vendor's  contract,  as  in 
finding  adequate  proofs  to  make  out  the  claim  of  breach. 
Granting  that  a  gas  leak  has  been  shown^  there  is  nothing 
to  trace  it  to  a  defect  inherent  in  the  merchandise.  It  is 
quite  as  likely  to  have  been  due  to  faulty  installation  with 
which  plaintiff  had  nothing  whatever  to  do.  On  such  a 
showing  there  would  be  nothing  to  submit  to  a  jury ;  and 
that  is  decisive  against  the  relief  asked  for. 

Error  assigned  was  the  order  of  the  court  discharging 
rule  to  open  judgment. 

L.  P.  Wedeman,  for  appellant. 

Fred  E.  Beers,  and  with  him  R.  Louis  Oramhs,  for  ap- 
pellee. 

Peb  Curiam,  July  17, 1919 : 

The  court  below  refused  to  open  a  judgment  entered 
aiM)n  the  defendant's  confession.  An  examination  of  the 
testimony  taken  clearly  establishes  that  the  order  of  the 
court  is  not  erroneous.  The  right  to  decide  whether  a 
judgment  shall  be  opened  rests  in  the  first  instance  with 
the  common  pleas,  and  the  correctness  of  its  decision  is 
to  be  passed  upon  by  the  appellate  courts.  The  determi- 
nation of  the  court  below  will  not  be  set  aside  unless  it 
plainly  appears  that  error  has  been  committed  in  the  re- 
sult reached :  Spiess  v.  Mooney,  67  Pa.  Superior  Ct.  9, 
and  cases  cited. 

The  judgment  is  affirmed. 
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Lavelle,  Appellant,  v.  Grimes. 

Equity — Cancellation  of  deed — Fraud  and  undue  influence. 

A  bill  in  equity  praying  that  a  deed  made  by  a  father  to  his 
daughter  and  son-in-law  be  declared  null  and  void  on  the  ground 
that  at  the  time  of  its  execution  the  grantor  was  in  his  eightieth 
year  and  feeble  in  mind  and  body,  and  that  the  grantee  procured 
the  execution  of  the  instrument  by  fraud  and  undue  influence  is 
properly  dismissed  where  there  is  a  finding,  based  on  competent 
evidence,  that  the  grantor  at  the  time  he  made  the  deed  had  suf- 
ficient mental  capacity  to  understand  what  he  was  doing,  and  that 
his  mind  was  clear  when  he  transferred  the  property  to  his  daughter 
and  her  husband,  and  that  the  grantees  had  exercised  no  undue 
influence  over  him. 

Submitted  March  3,  1919.  Appeal,  No.  6,  March  T., 
1919,  by  plaintifif,  from  decree  of  C.  P.  Lackawanna 
County,  May  T.,  1915,  No.  4,  Equity,  dismissing  bill  in 
equity  for  the  cancelling  of  a  deed  in  the  case  of  Martin 
Lavelle  v.  Mary  Grimes  and  Richard  Grimes.  Before 
Orlady,  p.  J.,  PoBTBR,  Tbbxleb,  WILLIAMS  and  Keller, 
JJ.    Affirmed. 

Bill  in  equity  to  annul  and  set  aside  a  deed.    Before 
Edwards,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 
The  court  dismissed  the  bill.    Plaintifif  appealed. 

Error  assigned  was  the  decree  of  the  court 

A.  A.  Vosburg,  for  appellant. 

E.  J.  Kelly,  William  J.  Fitzgerald,  John  P.  KeUy  and 
Joseph  O^Brien,  for  appellees. 

Per  Curiam,  July  17, 1919 : 

A  bill  in  equity  was  filed  to  declare  null  and  void  two 
deeds  executed  by  Michael  Lavelle,  in  favor  of  his  daugh- 
ter, Mary  Grimes  and  her  husband,  each  deed  conveying 
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the  same  property,  the  one  of  later  date  being  drawn  to 
correct  a  clerical  error  in  the  earlier  deed.  The  ground 
of  complaint  was,  that  the  grantor  was  not  of  sufficient 
mental  capacity  and  that  he  was  subject  to  undue  influ- 
ence on  the  part  of  the  grantees.  The  facts  of  the  case 
were  developed  through  testimony  taken  before  the  presi- 
dent judge,  and  after  a  full  hearing  an  opinion  was  filed 
in  which  the  conclusions  of  law  are  so  clearly  pertinent 
to  the  facts  that  a  decree  was  entered  in  favor  of  the  de- 
fendants, and  after  a  further  hearing  on  exceptions  the 
final  decree  was  entered. 

After  a  careful  examination  of  the  whole  record,  we 
agree  with  the  conclusions  reached  that,  judging  by  the 
highest  standards  of  proof  the  evidence  was  strongly  in 
favor  of  the  defendant,  and  that  the  plaintiffs  bill  was 
properly  dismissed,  at  his  costs. 

The  decree  is  affirmed. 


Nikl  V.  Wilkes-Barre  Railway  Company, 
Appellant, 

Negligence — AutomohUes — Collision  with  trolley  car — Contribu" 
iory  negligence — Case  for  jury. 

In  an  action  to  recover  damages  for  injuries  sustained  in  a  col- 
lision between  a  trolley  car  and  a  motor  truck,  the  case  is  for  the 
jury,  and  a  verdict  for  the  plaintiff  will  be  sustained,  where  it  ap- 
pears that  the  plaintiff  was  riding  on  the  running  board  of  the 
motor  truck,  which  had  stopped  in  obedience  to  traffic  regulations, 
in  close  proximity  to  the  tracks  of  a  street  railway  company  and  was 
struck  by  the  rear  end  of  the  trolley  car  as  it  rounded  the  curve. 

When  one  who  is  without  fault  is  unexpectedly  placed  in  a  posi- 
tion of  i)eril,  he  is  to  be  dealt  with  in  the  light  of  his  surroundings  at 
the  time,  and  he  is  not  necessarily  negligent  even  though  his  judg- 
ment was  wrongly  exercised. 

Argued  March  3,  1919.  Appeal,  No.  21,  March  T., 
1919,  by  defendant,  from  judgment  of  C.  P.  Luzerne 
County,  Jan.  T.,  1916,  No.  628,  on  verdict  for  plalntiflPin 
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case  of  Frank  Nikl  v.  Wilkes-Barre  Railway  Company. 
Before  Orlady,  P.  J.,  Poetbb,  Tbbxlbb,  Williams  and 
Kblleb,  JJ.    Affirmed. 

Trespass  for  personal  injuries.    Before  Woodward,  J. 

From  the  record  it  appeared  that  the  plaintiff  sus- 
tained injuries  in  a  collision  between  a  street  car  and  a 
motor  truck,  on  which  he  was  riding. 

Verdict  and  judgment  for  plaintiff  for  |700.  Defend- 
ant appealed. 

The  facts  further  appear  from  the  opinion  of  Wood- 
ward, J.,  dismissing  motion  for  judgment  non  obstante 
veredicto. 

The  plaintiff  in  this  case  was  riding  by  invitation  or 
consent  of  the  driver  on  the  sideboard  of  an  automobile 
truck  belonging  to  Morris  &  Company,  with  his  feet  rest- 
ing on  the  running  board  outside  the  truck,  having  been 
allowed  to  ride  by  the  driver,  on  condition  that  he  would 
not  put  his  feet  inside.  Two  of  his  companions  were  rid- 
ing ahead  of  him  in  the  same  position  on  the  same  side  of 
the  truck.  When  the  truck  reached  the  end  of  the  bridge  at 
the  intersection  of  West  Market  street  and  River  street, 
in  the  City  of  Wilkes-Barre,  it  stopped  so  close  to  the 
track  of  the  defendant  company  that  an  oncoming  car  in 
passing  the  truck,  making  a  turn  to  reach  the  bridge, 
which  caused  the  rear  end  of  the  street  car  to  swing  out, 
struck  the  plaintiff  on  the  leg  before  he  could  get  out  of 
the  way,  thus  causing  the  injury  for  which  he  seeks  to 
recover  in  this  case. 

The  truck  on  which  he  was  riding  had  stopped  in  obedi- 
ence to  the  signal  of  the  traffic  officer  stationed  at  the  in- 
tersection of  River  and  West  Market  streets,  but  the 
street  car  coming  in  the  opposite  direction  from  the  truck 
on  Market  street  failed  to  obey  the  signal  of  the  traffic 
officer  and  came  on  until  it  struck  plaintiff.  There  was 
no  doubt  under  the  evidence  that  the  motorman  of  the 
street  car  was  negligent  in  failing  to  obey  the  signal  of 
the  officer  and  that  the  accident  was  due  to  his  n^ligence, 
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but  the  question  of  the  contributory  n^ligence  of  the 
plaintiff  is  not  so  clear. 

The  test  is  whether  he  did  what  an  ordinary  prudent 
man  would  do  under  the  circumstances.  If  he  had  taken 
a  position  as  a  pedestrian  so  close  to  the  track  that  the 
oncoming  car  hit  him  when  it  swung  around  the  curve 
he  would  undoubtedly  be  guilty  of  contributory  negli- 
gence, and  the  case  would  be  ruled  by  Huffman  v.  Phila. 
Eapid  Transit  Company,  214  Pa.  87,  because  the  car  was 
running  on  a  fixed  track  and  he  could  easily  have  changed 
his  i)osition  and  he  was  bound  to  note  the  swing  of  the 
rear  end  of  the  car  to  make  the  curve,  but  being  on  an 
automobile  truck,  which,  under  the  plaintiff's  evidence, 
was  hemmed  in  by  another  automobile  in  front  of  it,  the 
only  way  he  could  have  escaped  if  he  had  seen  the  car 
coming  on  would  have  been  by  jumping  off  the  truck  or 
putting  his  legs  inside,  where  he  had  been  forbidden  to 
put  them.  He  had  a  right  to  assume  at  the  start  that  the 
car  would  obey  the  signal  of  the  traffic  officer.  He  says 
that  he  saw  the  car  in  front  of  the  Sterling  Hotel,  at  the 
point  where  it  would  have  stopped  if  it  had  obeyed  the 
signal,  and  assuming  that  it  would  stop  he  paid  no  fur- 
ther attention  to  it  until  warned  by  the  shouts  of  his  com- 
panions sitting  on  the  truck  ahead  of  him.  It  was  then 
too  late  and  he  was  caught  before  he  could  get  out  of  the 
^ay.  We  cannot  say  as  a  matter  of  law  that  it  was  the 
duty  of  an  ordinarily  prudent  man,  assuming  that  the 
street  car  would  stop  in  obedience  to  the  signal,  to  have 
descended  from  the  truck  or  to  have  changed  his  position. 
Whether  he  should  have  kept  his  eye  on  the  car  and  not 
rested  on  the  assumption  that  it  would  stop,  and  whether 
if  he  had  done  so  he  might  have  seen  it  in  time  to  have 
escaped,  is  a  closer  question;  but  even  then  he  might 
have  assumed  that  the  motorman  would  stop  his  car  when 
he  saw  that  it  would  come  in  collision  with  the  truck  and 
that  the  truck  was  hemmed  in  by  the  car  in  front  of  it,  so 
that  it  could  not  move  further  away  from  the  track.  He 
found  himself  without  fault  of  his  unexpectedly  placed 
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in  a  position  of  danger,  and  he  is  to  be  dealt  with  in  the 
light  of  his  surroundings  at  that  time,  and  is  not  neces- 
sarily negligent  even  though  his  judgment  was  wrongly 
exercised.  We  cannot  say  under  the  circumstances  that 
an  ordinarily  prudent  person  would  have  acted  diflfer- 
ently,  but  still  think  as  we  thought  on  the  trial  that  this 
was  a  question  for  the  jury,  and  that  the  case  is  ruled  by 
Sieb  V.  Central  Pennsylvania  Traction  Company,  47  Pa. 
Superior  Ct.  228. 

The  motion  for  judgment  non  obstante  veredicto  is 
therefore  denied. 

Error  assigned,  among  others,  was  in  overruling  defend- 
ant's motion  for  judgment  n.  o.  v. 

Frank  A,  McOuigany  and  with  him  John  A.  Lenahan 
and  Paul  Belford,  for  appellant. 

Thomas  D.  Shea,  and  with  him  William  P.  Burke,  for 
appellee. 

Per  Curiam,  July  17, 1919 : 

The  disputed  facts  of  this  case  were  fully  and  fairly 
submitted  to  the  jury  by  the  learned  trial  judge; 
afterward  carefully  considered  and  disposed  of  in  an 
opinion  refusing  to  enter  judgment  non  obstante  vere- 
dicto, and  it  would  be  mere  repetition  to  further  consider 
them.  A  jury  alone  could  dispose  of  the  disputed  facts, 
and  the  defendant's  contention  that  under  all  the  evi- 
dence the  verdict  must  be  in  its  favor,  simply  transfers 
the  consideration  of  the  disputed  facts  from  the  jury  to 
this  court. 

After  a  careful  examination  of  the  testimony  we  are 
satisfied  that  the  case  was  rightly  submitted  to  the  jury, 
and  their  verdict  fully  warranted  by  the  facts. 

The  judgment  is  affirmed. 
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Noll  V.  Noll,  Appellant. 

Divorce — Practice — Exceptions  to  master's  report — Opinion  hy 
court — Remission  of  record  for  opinion. 

An  affirmance  of  a  master's  report  in  an  action  of  divorce,  and 
the  dismissal  of  exceptions  thereto,  should  be  supported  by  an 
opinion  of  the  court  below  giving  the  reasons  for  making  its  de- 
cree. 

To  enable  the  appellate  court  to  pass  intelligently  upon  the  errors 
alleged  to  have  been  committed,  in  granting  the  divorce,  an  opinion 
by  the  lower  court  is  essential,  and  in  the  absence  of  the  same,  the 
record  will  be  remitted  that  an  opinion  may  be  filed. 

Argued  March  10,  1919.  Appeal,  No.  13,  March  T., 
1919,  by  respondent,  from  decree  of  C.  P.  Snyder  County, 
Oct.  T.,  1917,  No.  4,  granting  divorce  in  the  case  of  Ar- 
thur P.  Noll  V.  Jennie  May  Noll.  Before  Oblady,  P.  J., 
Porter,  Trbxlbr,  Williams  and  Ebller,  J  J.    Reversed. 

Libel  in  divorce.    Before  Johnson,  P.  J. 

The  case  was  referred  to  E.  E.  Pauling,  Esq.,  as  master, 
who  recommended  a  decree  in  favor  of  libelant. 

Exceptions  were  filed  to  the  report  of  the  master,  which 
were  dismissed  by  the  court  below  without  an  opinion. 
The  court  entered  a  decree  in  divorce. 

Error  assigned  was  the  decree  of  the  court. 

Charles  P.  Ulrich  and  Benjamin  H.  Houseworth,  for 
appellant :  It  was  the  duty  of  the  court  below  to  file  an 
opinion :  Howe  v.  Howe,  16  Pa.  Superior  Ct.  193 ;  Hen- 
derson V.  Henderson,  35  Pa.  Superior  Ct.  629 ;  Reed  v. 
Reed,  30  Pa.  Superior  Ct.  229 ;  Thompson  v.  Thompson, 
50  Pa.  Superior  Ct.  159;  Moore  v.  Moore,  26  C.  C.  604; 
Pomeroy  v.  Pomeroy,  11  Dist.  Rep.  299. 

A.  Francis  Gilbert,  and  with  him  Harry  A.  Coryell,  for 
appellee. 
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Per  Curiam,  July  17, 1919  : 

In  this  action  of  divorce  a  master  was  appointed,  a 
hearing  had  before  him  and  report  made  involving  a  num- 
ber of  important  controverted  questions.  Exceptions 
were  filed  and  a  decree  entered  dismissing  the  exceptions. 
While  in  the  decree  it  is  formally  stated  that  "it  is  upon 
consideration  by  the  court,"  we  are  not  favored  with  any 
opinion  disposing  of  the  exceptions. 

To  enable  this  court  to  pass  intelligently  upon  the 
error  alleged  to  have  been  committed  by  the  court  below 
in  entering  a  decree  for  the  libelant,  there  ought  to  be  an 
opinion  from  said  court  giving  its  reason  or  reasons  for 
entering  said  decree.  The  duty  of  the  judge  in  the  court 
below  in  such  cases  has  been  declared  by  both  appellate 
courts:  Middleton  v.  Middleton,  187  Pa.  612;  Howe  v. 
Howe,  16  Pa.  Superior  Ct.  193 ;  Edgar  v.  Edgar,  23  Pa. 
Superior  Ct.  220;  Randolph  v.  Randolph,  59  Pa.  Su- 
perior Ct.  377;  Naylor  v.  Naylor,  59  Pa.  Superior  Ct. 
547;  Heiner  v.  Heiner,  63  Pa.  Superior  Ct.  476.  It  is 
therefore  ordered  that  the  record  be  remitted,  that  such 
an  opinion  may  be  filed. 


Heiges  v.  Baum,  Appellant. 

Ways — AUeys — Reference  -Deed. 

A  deed  is  to  be  construed  in  accordance  with  the  intentions  of 
the  parties  and  to  ascertain  that  intention,  it  is  competent  to  con- 
sider the  relation  in  which  they  stood  to  each  other,  the  character 
and  surroundings  of  the  property  and  all  the  elements  which  enter 
into  the  transaction. 

Ways — A  lleys — Dedication — Prescription. 

Where  a  guardian  under  an  order  of  the  orphans'  court  sold  a 
certain  property  of  a  minor,  and  described  such  land  in  the  deed, 
and  in  the  return  to  the  sale,  which  was  subsequently  confirmed 
by  the  court,  as  having  frontage  of  60  feet  on  an  alley  and  there  is 
further  evidence  sufficient  to  warrant  finding  that  the  alley  had 
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previously  been  laid  out  by  the  guardian,  and  was  used  by  the 
owners  of  other  lots  and  by  the  public  and  by  the  minor  himself, 
the  latter  cannot,  more  than  twenty-one  years  after  such  using,  and 
fifteen  years  after  attaining  his  majority,  assert  a  right  to  inter- 
fere with  the  use  of  such  alley. 

Argued  October  28, 1918.  Appeal,  No.  95,  October  T., 
1918,  by  defendant,  from  decree  of  C.  P.  Clearfield 
County,  September  T.,  1911,  No.  6,  in  equity  in  case  of 
J.  H.  Heiges  v.  W.  C.  Baum.  Before  Orlady,  P.  J., 
Porter,  Henderson,  Head,  Kbphart,  Trbxler  and  Wil- 
liams, JJ.    Affirmed. 

Bill  in  equity  for  an  injunction  to  restrain  the  closing 
of  an  alley.  Before  Whitehead,  P.  J.,  specially  presid- 
ing. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  awarded  an  injunction. 

Error  assigned,  among  others,  was  the  decree  of  the 
court. 

W.  C.  Miller,  and  with  him  JT.  B.  Wartswick,  for  ap- 
pellant.— The  guardian  had  no  authority  to  dedicate  the 
alley:  Gray's  Estate,  1  Pa.  326;  Stoughton's  App.,  88 
Pa.  198;  Blauser  v.  Diehl,  90  Pa.  350;  Johns  v.  Tiers, 
114  Pa.  611;  Sayres  v.  Pollock,  219  Pa.  274. 

The  defendant  was  not  estopped  from  asserting  his 
rights:  Wickham  v.  Twaddell,  25  Pa.  Superior  Ct.  188; 
Bishop  V.  Buckley,  33  Pa.  Superior  Ct.  123;  Silliman  v. 
Whitmer  &  Sons,  11  Pa.  Superior  Ct.  243. 

W.  (7.  Pentz,  and  with  him  J.  J.  Pentz,  for  appellee. — 
The  defendant  by  his  conduct  ratified  the  action  of  his 
guardian :  Jacoby  v.  McMahon,  174  Pa.  133 ;  Barnes  v. 
Philadelphia,  Newtown  &  N.  Y.  Ry.,  i27  Pa.  Superior  Ct. 
84;  McQuire  v.  Wilkes-Barre,  36  Pa.  Superior  Ct.  418; 
Bro^ra  V.  Caldwell,  10  Sergeant  &  Rawle  114;  Logan  v. 
Gardner,  136  Pa.  588. 
Vol.  lxxii — 2 
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Opinion  by  Porter,  J.,  July  17, 1919 : 

This  is  an  appeal  by  the  defendant  from  the  decree  of 
the  court  below  restraining  him  from  fencing  or  in  any 
manner  obstructing  an  alley  upon  which  the  property  of 
the  plaintifif  abutted.  The  defendant  acquired  title  to  a 
tract  of  land  containing  two  acres  in  the  Borough  of 
DuBois,  in  the  year  1881,  under  the  will  of  his  mother; 
he  was  at  that  time  a  minor  and  Fred  Tracy  was  his  duly 
appointed  guardian.  In  1883,  Tracy,  the  guardian,  pre- 
sented his  petition  setting  forth  the  ownership  by  his 
ward  of  the  tract  of  land  in  question,  that  the  ward  had 
no  personal  estate  to  pay  his  debts  and  maintain  him  and 
it  was  necessary  to  sell  said  real  estate  for  the  mainte- 
nance and  education  of  the  ward  and  pay  some  debts  that 
had  been  contracted  for  his  boarding  and  medical  treat- 
ment. The  petition  prayed  the  court  to  grant  an  order 
to  make  sale  of  the  said  "described  real  estate  or  any 
part  thereof  that  may  be  necessary  for  said  purposes." 
The  orphans^  court  granted  the  order  as  prayed  for.  The 
guardian,  on  January  14, 1884,  made  return  to  the  order 
of  sale  setting  forth  that,  he  had  sold  to  Charles  Schwem 
a  part  of  said  tract  of  land,  to  wit,  a  lot,  the  description 
of  which  in  said  return,  and  in  the  deed  made  in  pur- 
suance thereof,  called  for  a  frontage  of  fifty  feet  on  an 
alley  at  the  rear  end  of  said  lot.  The  court  confirmed 
the  sale  nisi  and  no  exceptions  having  been  filed,  the 
same  was  confirmed  absolutely.  The  guardian  in  accord- 
ance with  the  order  of  the  court  executed  a  deed  convey- 
ing to  Schwem  the  lot  and  describing  it  as  abutting  on  an 
alley  at  the  rear.  The  guardian  in  his  account  filed  some 
years  afterwards  accounted  for  the  purchase  money  re- 
ceived from  Charles  Schwem  for  this  lot.  The  title  to  the 
lot  as  thus  described  has  by  sundry  mesne  conveyances 
become  vested  in  the  appellee.  The  facts  thus  far  stated 
were  found  by  the  court  below  and  were  not  disputed. 

The  court  found  the  following  facts,  upon  evidence 
amply  sufficient  to  sustain  such  findings.  The  guardian 
had,  prior  to  the  sale  of  the  lot  to  Charles  Schwem,  ni 
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pursuance  of  the  authority  granted  him  to  sell  a  part  of 
the  tract,  laid  out  the  alley  in  question  along  the  rear  of 
the  lot  then  sold,  this  alley  being  a  continuation  of  an 
alley  laid  out  and  formally  dedicated  to  public  use  upon 
the  plan  of  the  property  of  an  adjoining  owner,  and  this 
is  the  alley  referred  to  in  the  return  of  sale  which  was 
confirmed  by  the  court.  W.  C.  Baum,  the  appellant,  ar- 
rived at  the  age  of  twenty-one  years  in  1888,  and  in  the 
latter  part  of  that  year  built  a  house  upon  a  part  of  the 
same  tract  across  the  alley  from  the  lot  of  the  appellee, 
and  has  lived  there  ever  since.  The  alley  was  opened  to 
and  used  by  the  owners  of  the  lots  sold  by  the  guardian 
of  the  appellant,  and  by  the  public,  for  more  than  twenty- 
one  years,  and  for  more  than  fifteen  years  after  the  de- 
fendant became  of  age,  without  let  or  hindrance.  The 
defendant  had  full  knowledge  for  more  than  fifteen  years 
after  he  became  of  age  that  said  alley  was  open  and  being 
used  by  the  purchaser  of  said  lot  and  the  public,  and  he 
not  only  did  not  make  any  objection  to  said  use  but 
acquiesced  in  the  same.  We  have  upon  this  point  the 
specific  finding  that,  "The  defendant  arrived  at  the  age 
of  twenty-one  years  in  October,  1888,  and  that  in  the  lat- 
ter part  of  said  year  he  built  a  house  upon  one  of  the  lots 
still  vested  in  him,  and  that  he  resided  upon  said  lot  up 
to  the  bringing  of  this  action,  and  used  said  alley  in  com- 
mon with  others  up  until  about  1909."  These  findings 
of  fact  by  the  court  below,  supported  by  sufficient  evi- 
dence, are  conclusive  of  the  rights  of  the  parties. 

There  may  be  a  question  whether  under  the  record  of 
the  orphans^  court  and  the  deed,  standing  alone,  there 
passed  to  Schwem  and  his  successors  in  title  a  right  to 
the  use  of  the  alley  in  connection  with  the  lot.  When  the 
court  made  the  order  authorizing  the  sale  of  the  tract  or 
any  part  of  it,  it  would  seem  that  it  was  competent  for 
the  guardian  to  sell  a  part  of  the  lot  and  to  grant  in  con- 
nection therewith  the  right  of  a  private  way,  but  if  he  did 
so  proceed  it  was  incumbent  upon  him  to  make  clear  to 
^he  court  the  fact  that  he  was  conveying  a  right-of-way  in 
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connection  with  the  lot  sold,  and  it  would  have  certainly 
been  the  better  practice  to  have  distinctly  described  the 
.  alley,  giving  its  width,  and  stating  where  it  led  to.  There 
was,  however,  in  this  case  this  pertinent  fact,  the  owner 
of  the  adjoining  land  had  laid  out  and  dedicated  to  public 
use  an  alley  sixteen  feet  wide  and  extending  back  west- 
erly fifty  feet  to  the  line  of  the  tract  which  was  the  prop- 
erty of  the  appellant.  A  deed  is  to  be  construed  in  ac- 
cordance with  the  intention  of  the  parties  and  to  ascer- 
tain that  intention  it  is  competent  to  consider  the  relation 
in  which  they  stood  to  each  other,  the  character  and  sur- 
roundings of  the  property  and  all  the  elements  which 
entered  into  the  situation.  Had  W.  C.  Baum  been  of  full 
age  at  that  time  and  himself  executed  this  deed  it  might 
well  be  held  that  it  was  the  intention  of  the  parties  to  ex- 
tend the  alley  which  the  adjoining  owner  had  dedicated 
to  public  use  and  carry  it  along  the  line  of  the  lot  now 
owned  by  plaintiff  to  the  westerly  line  thereof.  Be  that 
as  it  may,  it  is  certainly  clear  that  the  record  of  the 
orphans'  court  and  the  deed  calling  for  an  alley  at  the 
rear  of  the  lot  are  proper  to  be  considered  in  connection 
with  what  the  parties  subsequently  did  with  relation  to 
the  matter,  indicating  the  construction  which  they  them- 
selves put  upon  the  transaction.  The  court  below  has 
found  that  the  alley  was  opened  and  used  by  the  pur- 
chasers of  lots  and  by  this  appellant  for  more  than  twen- 
ty-one years,  more  than  fifteen  of  which  were  after  the  ap- 
pellant became  of  full  age.  Le  Roy  Tomkins,  an  inter- 
mediate owner  of  the  lot  who  had  bought  it  from  Schwem, 
testified  that  he  had  built  a  barn  on  the  rear  end  of  the 
lot  abutting  on  the  alley,  that  he  had  to  use  the  alley  to 
get  in  and  out  of  the  barn  and  that  he  had  built  the  barn 
in  that  position  by  the  advice  of  this  appellant.  The  ap- 
pellant although  called  as  a  witness  did  not  contradict 
this  testimony.  In  view  of  the  findings  of  fact  by  the 
court  below,  which  are  sustained  by  sufficient  evidence, 
the  appellant  must  be  held  to  have  waived  any  objection 
to  the  sufficiency  of  the  description  of  the  alley  contained 
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in  the  decree  of  the  orphans'  court.  He  permitted  the 
alley  to  remain  open  upon  the  ground  and  be  used  by  the 
owners  of  the  lot  for  over  twenty-one  years,  during  fifteen 
years  of  which  he  was  of  full  age  and  it  is  now  too  late 
for  him  to  assert  a  right  to  interfere  with  the  use  of  the 
alley :  Jacoby  v.  McMahon,  174  Pa.  133. 

The  decree  is  aflSirmed  and  the  appeal  dismissed  at  cost 
of  the  appellant. 


Hercules  CJhemical  Co.  v.  Orlowitz,  Appellant. 

Contracts — Written  contracts — Material  alterations. 

It  is  a  material  alteration  to  a  contract,  which  will  render  it 
inadmissible  as  evidence,  to  erase  therefrom  a  list  of  goods  written 
in  the  order  in  lead  pencil,  and  substitute,  therefor,  a  list  written  in 
ink,  after  the  contract  has  been  signed  by  the  parties. 

Where  it  clearly  appears,  upon  the  face  of  a  writing  that  it  has 
been  altered  in  a  material  part,  it  is  incumbent  on  the  party  pro- 
ducing it  to  account  for  the  alteration,  and  until  this  is  done,  it  is 
inadmissible  in  evidence. 

Where  a  contract  was  signed  setting  forth  the  terms  and  con- 
ditions under  which  the  goods  were  received,  and  the  list  of  ma- 
terials was  written  in  pencil  which  was  afterwards  erased  and 
written  in  ink,  the  written  agreement  was  inadmissible,  and  oral 
evidence  as  to  the  terms  and  conditions  of  the  contract  should  be 
allowed. 

Argued  October  11,  1918.  Appeal,  No.  80,  Oct.  T., 
1918,  by  defendant,  from  judgment  of  Municipal  Court 
of  Philadelphia,  May  T.,  1917,  No.  308,  in  favor  of  plain- 
tiflf  in  case  tried  by  the  court  without  a  jury  in  suit  of 
Hercules  Chemical  Company  v.  Maurice  Orlowitz,  trad- 
ing as  Kensington  Supply  Co.  Before  Oblady,  P.  J., 
Porter,  Henderson,  Trexlbb  and  Williams,  JJ.  Re- 
versed. 

Assumpsit  on  a  book  account.  Before  Cassidy,  J., 
without  a  jury. 
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The  facts  appear  in  the  opinion  of  the  Superior  Court. 

The  court  found  in  favor  of  the  plaintiff  for  |198  and 
entered  judgment  thereon.    Defendant  appealed. 

Error  assigned,  among  oth^s^  was  the  judgment  of  the 
court. 

David  8.  Malis,  for  appellant. — The  alterations  to  the 
contract  were  material  and  rendered  it  inadmissible: 
Cornog  V.  Wilson,  231  Pa.  281 ;  Sober  v.  Mooney,  48  Pa. 
Superior  Ct.  92;  Colonial  Trust  Company  v.  Getz,  28 
Pa.  Superior  Ct.  619;  American  Barrow  Company  v. 
Swoop,  18  Pa.  Superior  Ct.  455. 

Alfred  T.  Steinmetz,  and  with  him  Oeorge  Wentijoorth 
Garr,  for  appellee. 

Opinion  by  Pobtbb,  J.,  July  17, 1919 : 

The  plaintiflPs  statement  of  claim  averred  an  indebted- 
ness upon  a  book  account,  for  goods  sold  and  delivered, 
and  did  not  allege  or  refer  to  any  written  agreement 
The  defendant's  answer  admitted  having  received  the 
goods,  but  alleged  that  they  were  merely  placed  with  the 
defendant  as  a  trial  order,  and  that  he  had  contracted 
with  the  agent  of  the  plaintiff  that  he  should  have  the 
right  to  return  the  goods  within  two  months,  if  in  his 
opinion  he  was  unable  to  use  so  large  a  quantity,  and 
that  the  plaintiff's  agent  had  contracted  to  obtain  orders 
for  the  goods  from  the  retail  trade  and  turn  them  over  to 
the  defendant  to  be  filled,  from  the  goods  so  delivered; 
that  the  agent  for  the  plaintiff  did  take  orders  from  vari- 
ous people  and  sent  them  to  the  defendant  for  delivery, 
but  that  the  said  agent  in  taking  said  orders  contracted 
with  said  customers  that  they  could  return  the  goods  if 
they  were  for  any  reason  dissatisfied  and  the  money 
therefor  would  be  refunded  by  the  defendant;  that  nu- 
merous customers  did  so  return  the  goods  and  defendant 
was  compelled  to  refund  the  money  therefor;  that  de- 
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fendant  made  an  earnest  effort  to  dispose  of  the  goods 
but  was  unable  to  do  so  and  did  return  the  balance  of  the 
goodS;  which  were  received  and  accepted  by  the  plaintiff, 
and  that  he  had,  prior  to  the  institution  of  this  action, 
tendered  to  the  plaintiff  the  amount  due  for  the  goods 
which  were  not  so  returned.  With  the  pleadings  in  this 
condition  the  parties  went  to  trial. 

The  plaintiff  offered  in  evidence  a  copy  of  the  book 
account  attached  to  its  statement  of  claim,  which  was  not 
objected  to,  and  rested.  The  defendant  was  then  called 
as  a  witness  and  after  some  preliminary  questions  was 
asked  by  his  counsel  to  tell  just  what  had  occurred  be- 
tween him  and  the  agent  of  the  plaintiff  at  the  time  of 
the  allied  purchase.  Counsel  for  plaintiff  objected  to 
the  question,  "unless  we  first  get  some  information  as  to 
whether  the  negotiations  between  the  parties  culminated 
in  something  in  writing."  There  had  been  in  the  plead- 
ings no  suggestion  of  a  written  agreement,  but  counsel 
for  the  plaintiff  was  permitted  to  examine  the  defendant 
at  length.  He  elicited  the  fact  that  the  defendant  had 
signed  an  order  for  the  goods  upon  a  partly  printed  form, 
all  of  the  written  part  and  the  signature  of  the  defendant 
having  been  written  with  a  lead  pencil.  This  paper 
which  counsel  for  plaintiff  exhibited  to  the  defendant 
bore  the  signature  of  the  defendant  written  with  a  lead 
pencil,  the  date  and  some  of  the  immaterial  parts  of  the 
writing  in  the  body  of  the  order  were  in  lead  pencil,  but 
the  enumeration  of  the  goods  ordered,  the  prices  to  be 
paid  therefor  and  other  material  parts  of  the  order  were 
written  in  ink.  The  defendant  admitted  the  genuineness 
of  his  signature  but  testified  that  none  of  the  writing 
which  appeared  in  ink  had  been  there  when  he  signed 
the  order,  and  that  the  greater  part  of  the  goods  had  not 
even  been  written  in  the  order  in  lead  pencil  when  he 
signed  it.  Without  further  testimony  as  to  the  genuine- 
ness of  the  order,  the  learned  judge  of  the  court  below 
refused  to  i)ermit  the  defendant  to  testify  as  to  what  had 
occurred  between  him  and  the  agent  for  the  plaintiff  at 
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the  time  he  made  the  arrangement  to  receive  the  goods, 
for  the  reason  that  in  the  printed  form  of  the  order  there 
appeared  these  words :  "No  agreement,  verbal  or  other- 
wise, except  as  written  herein,  will  abridge  or  supple- 
ment this  order/' 

The  defendant  called,  as  for  cross-examination,  the 
treasurer  of  the  plaintiff  company  who  testified  that  his 
company  sold  goods  of  the  character  involved  in  the  pres- 
ent case  only  to  wholesale  dealers  or  jobbers,  that  its 
agents  had  authority  to  take  orders  from  plumbers  and 
others  in  the  retail  business  and  submit  them  to  whole- 
sale dealers  or  jobbers  who  were  customers  of  the  plain- 
tiff to  be  filled,  that  it  was  the  custom  of  such  agents  to 
get  orders  from  the  plumbing  trade  and  then  take  them 
around  to  a  jobber  in  order  to  get  the  jobber  to  buy  quan* 
titles  of  this  goods.  Counsel  for  the  plaintiff  in  cross-ex- 
amination of  this  witness,  its  own  treasurer,  fully  brought 
out  the  facts  with  regard  to  the  alleged  written  order  for 
the  goods,  which  may  be  thus  briefly  stated.  The  written 
part  of  the  paper  when  received  at  the  office  of  the  plain- 
tiff in  New  York  had  all  been  written  with  a  lead  pencil ; 
a  bookkeeper,  by  direction  of  the  treasurer  of  the  plain- 
tiff company,  wrote  into  the  order  with  pen  and  ink  the 
designation,  character  and  quantity  of  the  goods  and  the 
prices  to  be  paid  therefor,  and  erased  the  lead  pencil 
writing  which  had  been  upon  the  order  at  the  time  the 
defendant  signed  it.  After  the  facts  had  been  thus  made 
clear,  the  plaintiff  offered  this  order  in  evidence,  and  the 
court  admitted  it  over  the  objection  of  the  defendant. 
That  the  designation  of  the  goods  and  the  prices  to  be 
paid  for  them  were  material  parts  of  this  order  is  be- 
yond question.  Strike  out  those  parts  of  the  order  and  it 
amounts  to  nothing.  This  is  not  a  case  of  an  immaterial 
change  in  a  written  instrument,  nor  is  it  a  mere  addition 
to  what  the  genuine  instrument  contained.  The  list  of 
goods  written  in  the  order  when  the  defendant  signed  it 
has  been  absolutely  wiped  out,  and  the  list  which  it  now 
contains  was  not  there  when  he  signed  it.    Whether  the 
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list  which  he  signed  and  that  which  the  plaintiff  subse- 
quently wrote  into  it  are  identical  is  a  matter  dependent 
wholly  upon  oral  testimony.  It  was  error  to  admit  this 
order  in  evidence. 

The  order  being  eliminated  from  the  case  the  defend- 
ant ought  to  have  been  permitted  to  show  all  that  oc- 
curred between  him  and  the  agent  of  the  plaintiff  at  the 
time  the  contract  was  made.  The  testimony  of  the  treas- 
urer of  the  plaintiff  company  certainly  established  that 
the  agent,  Burns,  had  authority  to  do  all  that  this  defend- 
ant proposed  to  prove  that  he  had  done.  All  the  specifi- 
cations of  error  are  sustained. 

The  judgment  is  reversed  with  a  procedendo. 


Commonwealtli  v.  Braunfeldt,  Appellant. 

Criminal  law — Arson — Indictment 

It  is  not  necessary  that  an  indictment  under  the  138th  Section 
of  the  Penal  Code  (P.  L.  1860,  416)  should  aver  the  intention  with 
which  the  defendant  committed  the  act;  an  averment  that  it  was 
wilfully  and  maliciously  done  being  sufficient.  The  allegation  in 
an  indictment  that  the  crime  was  committed  with  intent  to  de- 
fraud an  insurance  company  was  unnecessary  and  immaterial,  and 
must  be  treated  as  surplusage.  An  indictment  charging  a  de- 
fendant with  maliciously  setting  fire  with  intent  to  bum  two  bams, 
which  are  the  property  of  another,  fulfills  all  the  requirements  in 
order  to  constitute  an  offense  under  the  138th  Section  of  the  Penal 
Code. 

Where  a  defendant  was  charged  in  an  indictment  under  the 
provisions  of  138th  Section  of  the  Penal  Code  with  wilfully  and 
maliciously  setting  fire  with  intent  to  bum,  two  bams  on  the  prop- 
erty of  his  wife,  and  the  averments  in  the  indictment  are  duly 
proven,  a  judgment  on  a  verdict  of  guilty  will  not  be  set  aside 
because  of  the  mere  fact  that  the  owner  of  the  buildings  was  the 
wife  of  the  defendant. 

Criminal  law — Charge  of  court — Circumstantial  evidence. 

It  is  not  error  fop  a  trial  judge  in  his  instructions  to  a  jury  as 
to  the  principles  to  be  applied  in  considering  circumstantial  evi- 
dence to  say: 
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^The  evidence  of  facts  and  circumstances  must  be  such  as  to 
exclude  to  a  moral  certainty  every  hypothesis  but  that  of  the  guilt 
of  the  offense  imputed;  or  in  other  words,  the  facts  and  circum- 
stances must  not  only  all  be  consistent  with,  and  point  to  the  guilt 
of  the  accused,  but  they  must  be  inconsistent  with  his  innocence." 

Argued  Oct.  28,  1918.  Appeal,  No.  93,  Oct.  T.,  1918, 
by  defendant,  from  judgment  of  Q.  S.  Montgomery 
County,  Oct.  T.,  1917,  No.  159-1,  on  verdict  of  guilty  in 
case  of  Commonwealth  v.  Edward  S.  Braunfeldt.  Before 
OBLADY,  p.  J.,  PORTBB,  Hbndbeson,  Hbad,  Kbphabt, 
Tbbxlbb  and  Wiluams,  J  J.    Affirmed. 

Indictment  for  arson.    Before  Miller,  J. 

The  indictment  charged  that  the  defendant  "Unlaw- 
fully;  wilfully  and  maliciously  did  set  fire  to  with  intent 
to  bum  and  did  burn  and  cause  to  be  burned  two  barns, 
on  the  property  of  Agnes  W.  Braunfeldt  in  Upper  Gwyn- 
edd  Township,  Montgomery  County,  Pennsylvania,  then 
and  there  being  the  property  of  the  said  Agnes  W.  Braun- 
feldt, with  the  intention  thereby  to  defraud  or  prejudice 
the  Royal  Insurance  Company,  Fire  Association  and 
Conunercial  Union  Insurance  Company,  all  bodies  poli- 
tic or  corporations  that  had  insured  the  said  two  barns  in 
said  corporations  of  bodies  politic,  and  divers  other  bod- 
ies politic  or  corporations  which  had  underwritten  poli- 
cies of  insurance  on  the  aforesaid  buildings  and  struc- 
tures, farm  machinery  and  crops,  contained  therein; 
contrary  to  the  form  of  the  act  of  the  general  assembly 
in  such  case  made  and  provided  and  against  the  peace 
and  dignity  of  the  Commonwealth  of  Pennsylvania." 

Verdict  of  guilty  upon  which  judgment  of  sentence  was 
passed.    Defendant  appealed. 

Errors  assigned  was  the  charge  of  the  court  and  re- 
fusal of  defendant's  motions  in  arrest  of  judgment  and 
for  a  new  trial. 

O.  Herbert  Jenkins  and  William  W.  Porter,  and  with 
them  Henry  M,  Brownhack,  for  appellant. 
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Abraham  H.  Hendricks,  Assistant  District  Attorney, 
and  with  him  J.  Aubrey  Anderson,  District  Attorney, 
for  appellee. 

Opinion  by  Poetbb,  J.,  July  17, 1919 : 

The  appellant  was  tried  and  convicted  in  the  court  be- 
low of  a  misdemeanor,  under  an  indictment  which 
charged  that  he  did  willfully  and  maliciously  set  fire  to 
with  intent  to  burn  and  did  burn  two  barns,  "on  the  prop- 
erty of  Agnes  W.  Braunfeldt  in  Montgomery  County, 
Pennsylvania,  then  and  there  being  the  property  of  the 
said  Agnes  W.  Braunfeldt,  with  an  intention  thereby  to 
defraud  the  Royal  Insurance  Company,  &c."  The  evi- 
dence in  the  case  was  circumstantial  and  the  flrqt  four- 
teen specifications  of  error  refer  to  the  comments  of  the 
court  in  its  charge  upoa  that  evidence.  We  have  care- 
fully considered  the  evidence  and  are  not  convinced  that 
any  of  these  assignments  of  error  are  well  founded. 
When  the  testimony  as  to  any  circumstances  was  con- 
flicting, the  court  fairly  stated  the  evidence  and  conten- 
tions of  the  parties  with  regard  thereto  and  repeatedly 
instructed  the  jury  that  the  credibility  of  the  witnesses 
was  for  them  and  the  inferences  to  be  drawn  from  each 
circumstance  and  from  all  of  the  circumstances  were  for 
their  exclusive  determination.  The  court  charged  the 
jury  as  to  the  principle  to  be  applied  in  considering  cir- 
cumstantial evidence,  saying :  "The  evidence  of  facts  and 
circumstances  must  be  such  as  to  exclude  to  a  moral  cer- 
tainty every  hypothesis  but  that  of  the  guilt  of  the  of- 
fense imputed ;  or  in  other  words,  the  facts  and  circum- 
stances must  not  only  all  be  consistent  with,  and  point  to, 
the  guilt  of  the  accused,  but  they  must  be  inconsistent 
with  his  innocence."  And  further,  "The  several  circum- 
stances upon  which  the  conclusion  depends  must  be 
fully  established  by  proof.  They  are  facts  from  which 
the  main  fact  has  to  be  inferred,  and  they  are  to  he  proved 
by  comx)etent  evidence,  and  by  the  same  weight  and 
force  of  evidence  as  if  each  one  were  itself  the  main  fact 


Digitized  by  VjOOQIC 


28     COMMONWEALTH  v,  BRAUNFELDT,  Appellant. 

Opinion  of  the  Court.  L'^2  Pa.  Superior  Ct. 
in  issue."  The  court,  at  the  conclusion  of  the  charge, 
asked  counsel  to  make  any  suggestion  concerning  the 
making  of  corrections  in  or  additions  to,  the  charge. 
Counsel  for  the  defendant  did  then  request  the  court  to 
charge  further  upon  certain  points,  which  the  court  did 
in  a  manner  which  is  not  assigned  for  error.  If  counsel 
for  the  defendant  were  of  opinion  that  the  court  had  mis- 
stated the  evidence,  or  if  they  desired  the  court  to  call  at- 
tention to  any  particular  evidence,  that  was  the  time  to 
ask  for  the  correction. 

The  fifteenth  specification  of  error  refers  to  that  part 
of  the  charge  in  which  the  learned  judge  referred  to  the 
testimony  of  the  defendant.  It  was  entirely  proper  for 
the  court  to  refer  to  the  interest  which  the  defendant  had 
in  the  issue.  After  referring  to  the  fact  that  the  defend- 
ant was  an  interested  witness  the  court  said :  "Now,  it 
does  not  follow,  and  I  do  not  intend  to  charge  that  the  de- 
fendant when  he  takes  the  stand,  does  not  speak  the  truth 
as  fully  and  frankly  as  any  other  witness  called  before 
him,  but  in  weighing  the  credibility  of  the  witness  for  the 
purpose  of  ascertaining  what  the  true  facts  of  the  case 
are,  the  jury  may  remember  and  take  into  consideration 
the  interest  of  the  witness.  In  this  case,  as  in  all  others, 
the  defendant  is  presumed  to  be  innocent  until  the  Com- 
monwealth has  convinced  you  of  his  guilt."  The  sound- 
ness of  this  instruction  is  too  well  established  to  require 
citation  of  authority  and  the  specification  of  error  is  over- 
ruled. 

The  sixteenth  assignment  of  error  refers  to  the  charge 
of  the  court  as  to  the  effect  of  a  reasonable  doubt  of  the 
guilt  of  the  defendant  under  the  evidence.  The  court 
said :  "Just  as  soon  as  the  Commonwealth  has  satisfied 
you  of  the  guilt  of  the  accused  beyond  a  reasonable  doubt, 
so  that  you  no  longer  hesitate,  under  the  testimony,  to  say 
so,  then  you  no  longer  have  a  reasonable  doubt  of  that 
guilt,  and  your  verdict  should  be  that  of  guilty ;  but  so 
long  as  you  fair,  conscientious  and  just  men  hesitate  to 
convict,  then  you  have  a  reasonable  doubt  of  the  guilt  of 
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the  accused  and  it  is  equally  your  duty  to  say  so  by  a 
verdict  of  not  guilty."  This  instruction,  standing  alone, 
was  certainly  as  favorable  to  the  defendant  as  he  could 
reasonably  ask,  but  the  learned  judge,  in  the  paragraph 
following  that  which  is  embraced  by  the  assignment, 
further  explained  the  nature  of  a  reasonable  doubt,  as 
follows:  "The  juror  ought  not  to  condemn  unless  he  is 
so  convinced  by  the  evidence  that  he  would  venture  to  act 
upon  that  conviction  in  matters  of  the  highest  concern 
and  importance  to  his  own  interest."  The  specification  of 
error  is  overruled. 

There  was  sufficient  evidence  to  warrant  the  conviction 
of  the  defendant  of  the  offense  with  which  he  was  charged 
and  we  would  not  be  warranted  in  holding  that  the 
learned  judge  of  the  court  below  abused  his  discretion  in 
refusing  a  new  trial.  Certain  incidents  of  the  trial  such 
as  the  cross-examination  of  the  wife  of  the  defendant  as 
to  collateral  and  irrelevant  matters,  the  prompting  of  the 
defendant  by  his  wife  and  the  direction  that  she  take  an- 
other seat  and  the  misquoting  of  the  testimony  by  the 
district  attorney  were  not  brought  upon  the  record  by 
exceptions  and  cannot  be  considered.  The  17th,  18th, 
19th  and  20th  specifications  of  error  are  overruled. 

The  appellant  moved  the  court  below  to  arrest  the 
judgment  upon  two  grounds :  First,  that  he  was  not  sub- 
ject to  prosecution  for  the  reason  that  he  had  been  re- 
quired by  the  deputy  State  fire  marshal,  to  submit  to 
an  examination  and  to  testify  concerning  the  fire,  which 
excepted  him  from  subsequent  prosecution  under  the  pro- 
visions of  Section  6  of  the  Act  of  June  3, 1911,  P.  L.  658. 
It  does  not  appear  in  the  record  certified  to  us  that  the 
defendant  had  "been  required  to  testify  or  produce  evi- 
dence, documentary  or  otherwise,"  upon  any  investiga- 
tion conducted  by  the  fire  marshal  or  any  of  his  deputies, 
under  the  provisions  of  the  Act  of  1911.  There  was, 
therefore,  no  error  in  the  overruling  of  the  motion  to  ar- 
rest the  judsrm<»nt  upon  that  ground.  The  second  reason 
advanced  for  arresting  the  judgment  was  that  the  indict- 
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ment  does  not  aver  facts  constituting  a  violation  of  Sec- 
tion 139  of  the  Act  of  March  31, 1860,  P.  L.  416,  in  that  it 
did  not  charge  that  the  defendant  was  the  "owner,  ten- 
ant, or  occupant"  of  the  buildings  burned.  The  penal 
code  of  1860,  in  sections  137,  138  and  139  defined  the 
crime  of  arson  under  different  circumstances  and  con- 
ditions and  provided  distinct  punishment  for  different 
kinds  of  the  offense.  When  a  person  willfully  and  volun- 
tarily burns  any  factory,  mill  or  dwelling  house  of  an- 
other or  any  barn  (or  other  building)  that  is  a  parcel  of 
such  dwelling,  he  is,  under  the  provisions  of  the  137th 
section  guilty  of  a  felony,  and  upon  conviction  may  be 
imprisoned  for  twelve  years.  If  any  person  shall  will- 
fully and  maliciously  burn  any  barn,  stable  or  other 
building  of  another,  not  parcel  of  the  dwelling  house,  he 
shall,  under  the  138th  section,  be  guilty  of  a  misdemean- 
or, and  upon  conviction  may  be  imprisoned  for  ten  years. 
These  two  sections  of  the  statute  did  not  create  new  of- 
fenses. They  dealt  with  conditions  which  had  involved 
a  crime  under  previous  statutes  or  the  common  law.  The 
139th  section  was  new,  it  provided  that  certain  acts  should 
constitute  a  crime,  which  had  not  before  been  indictable, 
but  always  had  been  unlawful.  It  provided  as  follows : 
"Every  person,  being  the  owner,  tenant  or  occupant  of 

any  house barn  or  stable,  or  any  other  building, 

who  shall  willfully  bum  or  set  fire  thereto,  with  intent 
to  burn  the  same,  with  an  intention  thereby  to  defraud 
or  prejudice  any  person,  body  politic,  or  corporate,  that 
hath  underwritten  or  shall  underwrite  any  policy  of  in- 
surance thereon or  shall  be  otherwise  interested 

therein,  shall  be  guilty  of  a  misdemeanor,  and  on  convic- 
tion, be  sentenced  to  pay  a  fine,  not  exceeding  one  thou- 
sand dollars,  and  undergo  an  imprisonment  by  separate 
or  solitary  confinement,  at  labor,  not  exceeding  seven 
years."  This  section  applies  where  the  owner  burns  his 
own  building,  with  the  unlawful  intention  indicated. 
The  offense  is  created  by  statute.  The  allegation  as  to  the 
ownership  of  the  building  is  matter  of  substance.    The 
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indictment  in  the  present  case  did  not  all^e  that  this 
defendant  was  the  owner,  tenant  or  occupant  of  the  build- 
ing, but  it  explicitly  negatived  such  ownership  or  occu- 
pancy by  averring  that  the  buildings  were  the  property 
of  another.  The  indictment  cannot,  therefore,  be  sus- 
tained as  founded  upon  the  139th  section.  The  indict- 
ment did,  however,  charge  that  the  defendant  did  will- 
fully and  maliciously  set  fire  to  with  intent  to  bum  and 
did  burn  two  bams  then  and  there  being  the  property 
of  Agnes  W.  Braunfeldt.  This  was  all  that  it  was  re- 
quired to  charge  in  order  to  constitute  an  oflfense  under 
the  138th  section.  It  is  not  necessary  that  an  indictment 
under  that  section  shall  aver  the  intention  with  which  the 
defendant  did  the  act,  it  only  being  necessary  to  aver  that 
it  was  willfully  and  maliciously  done.  The  appellant  was 
indicted  for  burning  the  barn  of  Agnes  W.  Braunfeldt,  it 
is  that  oflfense  and  no  other  of  which  he  was  convicted. 
Hence,  there  is  no  room  for  the  allegation  that  he  was 
convicted  of  something  with  which  he  had  not  been 
charged.  The  allegation  in  the  indictment  that  he  burned 
the  barn  with  intention  to  defraud  the  insurance  compa- 
nies was  unnecessary,  immaterial  and  must  be  treated  as 
surplusage.  While  the  138th  section  provides  for  the  burn- 
ing of  a  barn  that  is  not  parcel  of  a  dwelling  house,  nor 
adjoining  thereto,  it  is  not  necessary  to  aver  these  details 
in  an  indictment  under  that  section :  Staeger  v.  Com., 
103  Pa.  469 ;  Com.  v.  Weiderholt,  112  Pa.  584.  The  evi- 
dence was  altogether  in  harmony  with  the  allegations  of 
the  indictment.  The  fact  that  Agnes  W.  Braunfeldt  was 
the  owner  of  the  buildings  was  undisputed.  She  was  the 
wife  of  the  appellant,  but  that  is  no  reason  for  arresting 
the  judgment,  for  a  man  may  be  guilty  of  arson  in  burn- 
ing a  building  the  property  of  his  wife.  The  oflfenses 
dealt  with  by  the  138th  and  139th  sections  are  both  mis- 
demeanors. The  Commonwealth  was  required  to  prove 
all  the  facts  averred  in  the  indictment,  which  covered 
every  fact  necessary  to  sustain  an  indictment  under  the 
138th  section,  and  the  uncertainty  which  seems  to  have 
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existed  in  the  mind  of  the  court  and  counsel  as  to  which 
section  of  the  statute  the  indictment  was  founded  upon 
did  not  deprive  the  defendant  of  any  right  or  improperly 
subject  him  to  any  burden.  The  assignments  of  error 
are  dismissed. 

The  judgment  is  affirmed  and  it  is  ordered  that  the  de- 
fendant appear  in  the  court  below  at  such  time  as  he  may 
be  there  called  and  that  he  be  by  that  court  committed 
until  he  has  complied  with  the  sentence  or  any  part  of  it 
which  had  not  been  performed  at  the  time  the  appeal  in 
this  case  was  made  a  supersedeas. 


Minkin  v.  Fischer,  Appellant. 

Contracia — Sales — Delivery — Passing  of  title. 

Where  a  contract  in  writing  for  the  purchase  of  iron  scrap  pro- 
vides for  a  price  f.  o.  b.  yards,  the  defendant  to  conunence  remov- 
ing the  iron  on  or  before  a  certain  day,  and  for  cash  payment ;  and 
the  defendant  fails  to  perform  his  part  of  the  contract,  the  plain- 
tiff acts  within  his  rights  if  he  sells  the  scrap  in  the  open  market 
and  seeks  to  recover  from  the  defendant  the  difference  between 
the  price  obtained,  and  the  price  quoted  in  the  contract. 

Contracts — Sales — Bights  of  seller. 

Where  the  seller  retains  his  lien  of  possession  and  the  buyer  fails 
to  comply  with  the  terms  of  the  contract,  the  seller  has  the  right  to 
recover  from  the  defendant  the  difference  between  the  market 
value  of  the  goods  at  the  time  of  the  breach  and  the  price  which 
the  defendant  had  agreed  to  pay,  or  can  give  effect  to  his  lien  by 
selling  the  property,  making  a  reasonable  effort  to  secure  the  best 
price,  and  can  proceed  against  the  defendant  to  recover  for  any 
resulting  deficiency.  Nor  is  it  material  whether  the  contract  be 
held  to  be  executory  or  executed. 

Argued  November  11, 1918.  Appeal,  No.  5,  October  T., 
1918,  by  defendant,  from  judgment  of  C.  P.  Lycoming 
County,  June  T.,  1916,  No.  283,  on  verdict  for  plaintiflf  in 
case  of  Wolf  Minkin  v.  Abraham  Fischer,  trading  as 
Keystone  Iron  and  Metal  Company.     Before  Oelady, 
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P.  J.,  Porter,  Henderson,  Head,  Kbphart  and  Wil- 
liams, JJ.    Affirmed. 

Assumpsit  on  written  contract.  Before  Whitehead, 
P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  f296.26.  De- 
fendant appealed. 

Error  assigned,  among  others,  was  refusal  of  defend- 
ant's motion  for  judgment  n.  o.  v. 

Mortimer  C.  Rhone,  for  appellant. 

W.  H.  Spencer,  for  appellee. 

Opinion  by  Porter,  J.,  July  17, 1919 : 

The  parties,  on  January  5, 1916,  entered  into  an  agree- 
ment for  the  sale  by  the  plaintiff  to  the  defendant  of  all 
the  scrap  iron  in  two  yards,  at  the  price  of  57i^  cents 
per  100  lbs.  f.  o.  b.  yards,  the  iron  to  be  weighed  on 
wagon  scales,  and  the  plaintiff  to  pay  for  weighing;  the 
defendant  to  commence  removing  the  iron  on  or  before 
the  12th  day  of  the  same  month,  and  to  pay  for  the  iron 
as  each  car  was  billed  out.  Defendant  did  take  one  car- 
load of  the  iron  on  the  12th  of  January  but  failed  to  take 
any  steps  to  remove  the  remainder.  The  plaintiff,  on 
February  12,  1916,  wrote  to  the  defendant  notifying 
him  that  unless  the  iron  was  removed  on  or  before  the 
21st  day  of  February,  he,  the  plaintiff,  would  sell  the 
same  and  hold  the  defendant  for  any  loss  he  might  sus- 
tain. The  defendant  admitted  that  he  had  received  this 
letter,  that  he  had  not  answered  it,  and  that  he  made  no 
effort  to  remove  the  iron  or  to  explain  to  the  plaintiff  the 
causes  of  his  failure. 

The  plaintiff,  on  February  26,  1916,  sold  the  iron  to 
other  parties  and  brought  this  action  to  recover  the  dif- 
VOL.  LXXII — 3 
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ference  between  the  price  which  he  received  and  that 
which  the  defendant  had  agreed  to  pay.  The  court  be- 
low held  that  under  the  terms  of  the  contract  the  defend- 
ant was  required  to  remove  the  iron  within  a  reasonable 
time,  and  submitted  to  the  jury  the  following  questions : 
(1)  Did  the  defendant  proceed  to  remove  the  iron  within 
a  reasonable  time  after  he  was  notified  by  the  plaintiff  to 
do  so?  (2)  Did  the  plaintiff  act  in  good  faith  and  sell 
the  iron  at  a  reasonable  time  and  for  the  best  prices  then 
obtainable?  And  (3)  What  was  the  difference  between 
the  price  thus  realized  and  that  which  the  defendant  had 
agreed  to  pay?  The  plaintiff  recovered  in  the  court  be- 
low and  the  defendant  appeals. 

The  appellant  contends  that  under  the  contract  of 
Janua  y  5,  1916,  "the  title  to  the  iron  passed  to  the  de- 
fendant and  if  the  defendant  did  not  within  a  reasonable 
time  after  January  12th,  1916,  remove  and  pay  for  all  the 
iron,  the  plaintiff's  remedy  therefore  was  by  a  suit  for 
the  balance  of  the  selling  price  fixed  by  the  contract." 
Upon  this  theory  as  to  the  rights  of  the  plaintiff  it  is 
argued  on  behalf  of  the  defendant  that,  the  plaintiff  hav- 
ing sold  the  iron  to  another,  he  cannot  recover  in  this 
action.  In  short,  his  contention  is  that  the  plaintiff  had 
no  right  to  sell  the  iron,  after  the  default  of  the  defend- 
ant, and  then  recover  from  this  defendant  the  amount  of 
the  loss  occasioned  by  his  breach  of  the  contract.  This 
contention  is  not  well  founded,  no  matter  whether  the 
contract  be  held  to  be  an  executory  contract  or  an  exe- 
cuted one.  If  the  contract  was  executory,  providing  for 
something  to  be  done  by  the  parties  in  the  future,  then  the 
finding  of  the  jury  establishes  that  this  defendant  had 
broken  that  contract.  The  plaintiff  would  have  the  right 
to  recover  of  the  defendant  the  difference  between  the 
market  value  of  the  goods  at  the  time  of  the  breach  and 
the  price  which  this  defendant  had  agreed  to  pay,  and 
there  was  no  suggestion  at  the  trial  that  the  price  for 
which  the  plaintiff  had  sold  the  goods  was  not  the  full 
market  value  thereof.    If,  on  the  other  hand,  the  contract 
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be  held  to  be  an  executed  one,  which  vested  the  title  to 
the  iron  in  the  defendant,  it  is  clear  that  under  the  pro- 
visions of  the  contract  the  defendant  was  required  to  pay 
cash  for  the  property  as  he  took  each  carload  away.  The 
plaintiff  retained  possession  as  the  means  of  enforcing 
his  lien  for  the  purchase  money.  Assuming  this  to  be  an 
executed  contract,  as  contended  by  the  appellant,  the 
sale  being  for  cash,  when  the  defendant  made  default, 
the  plaintiff  was  at  liberty  to  proceed  against  the  defend- 
ant for  the  full  contract  price  of  the  iron,  or,  at  his  elec- 
tion, to  give  effect  to  his  lien  for  the  purchase  money  by 
selling  the  property,  making  reasonable  effort  to  procure 
the  best  price,  and  proceed  against  the  defendant  to  re- 
cover for  any  resulting  deficiency :  Ballentine  v.  Robin- 
son, 46  Pa.  177;  Edson  v.  Magee,  43  Pa.  Superior  Ct. 
297.  The  assignments  of  error  in  this  case  refer  only  to 
the  refusal  of  the  court  to  affirm  points  submitted  by  the 
defendant  asking  for  binding  instructions,  and  the  re- 
fusal of  the  court  to  enter  judgment  in  favor  of  the  de- 
fendant non  obstante  veredicto;  none  of  them  raise  any 
question  as  to  the  amount  which  the  plaintiff  was  i)er- 
mitted  to  recover  if  he  was  entitled  to  have  his  case  sub- 
mitted to  the  jury.  The  assignments  of  error  are  over- 
ruled. 

The  judgment  is  affirmed. 


McNelis  V.  EUwanger  and  Lentz,  Appellants. 

Broker — Real  estate  broker — ComtnUsions — Evidence — Case  for 
jury. 

In  an  action  by  a  real  estate  broker,  to  recover  commissions  for 
services  rendered  as  a  broker  in  connection  with  the  sale  of  the 
real  estate,  the  case  is  for  the  jury  and  judgment  for  the  plaintiff 
will  be  sustained,  where  the  evidence,  although  contradicted,  tends 
to  show  that  the  efforts  of  the  plaintiff  were  the  direct,  efficient,  and 
procuring  cause  of  the  opening  of  negotiations,  which  resulted  in 
the  sale  of  property. 


Digitized  by  VjOOQIC 


36     McNBLIS  v.  ELLW ANGER  AND  LENTZ,  Appel. 

Syllabus — Opinion  of  the  Court.  [72  Pa,  Superior  Ot. 

Broker — Compensation — Interest 

One  who  has  performed  services  in  the  sale  of  real  estate  is  en- 
titled to  interest  on  the  amount,  due  and  unpaid  to  him,  at  the 
time  of  the  termination  of  his  employment. 

Argued  October  15,  1918.  Appeal,  No.  114,  October 
T.,  1918,  by  defendants,  from  judgment  of  Municipal 
Court  of  Philadelphia,  April  T.,  1917,  No.  278,  on  verdict 
for  plaintiff  in  case  of  James  A.  McNelis  v.  Christian 
Ellwanger  and  Charles  M.  Lentz.  Before  Orlady,  P.  J., 
Porter,  Henderson,  Head,  Kbphart,  Trbxlbr  and  Wil- 
LiAMS,  JJ.    Affirmed. 

Assumpsit  to  recover  commissions  on  a  sale  of  real 
estate.    Before  Crane,  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  and  judgment  for  plaintiff  for  $206.36.  De- 
fendant appealed. 

Error  assigned^  among  others,  was  refusal  of  defend- 
ants motion  for  judgment  n.  o.  v. 
Co.,  353. 
G.  O.  Ladner,  of  Ladner  d  Ladner,  for  appellants. 

Stanley  Folz,  of  Sundheim^  Folz  d  Fleisher,  for  ap- 
pellees. 

Opinion  by  Porter,  J.,  July  17, 1919 : 

The  plaintiff  is  a  duly  licensed  real  estate  broker  and 
brings  this  action  to  recover  commissions  for  his  services 
as  a  broker  in  connection  with  a  sale  of  real  estate  by  the 
defendants  to  Morris  L.  Miller.  He  recovered  a  verdict 
and  judgment  in  the  court  below  and  the  defendants  ap- 
peal. The  only  issue  of  fact  involved  at  the  trial  was  as 
to  the  employment  of  the  plaintiff  by  the  defendants. 
The  evidence  was  altogether  sufficient  to  warrant  a  find- 
ing that  the  efforts  of  the  plaintiff  were  the  direct,  ef- 
ficient and  procuring  cause  of  the  opening  of  the  nego- 
tiations, between  the  defendants  and  Mr.  Miller,  which 
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resulted  in  the  sale  of  the  property.  Upon  the  question 
of  whether  the  defendants  had  employed  the  plaintiff  the 
evidence  was  conflicting,  and  if  we  were  called  upon  to 
exercise  the  function  of  jurors  we  might  be  inclined  to 
the  opinion  that  the  weight  of  it  was  against  the  conten- 
tion of  the  plaintiff.  The  testimony  of  the  plaintiff,  if 
believed,  warranted  a  finding  that  the  defendant  Lentz 
had  said  to  him  before  the  transaction  was  closed  that  he 
would  pay  a  commission,  but  that  after  the  transaction 
was  closed  and  the  settlement  made,  he  refused  to  pay 
the  commission^  alleging  that  the  plaintiff  had  repre- 
sented Mr.  Miller,  the  purchaser.  His  testimony  would 
also  have  wari'anted  a  finding  that  he  had  had  several 
conversations  with  the  defendant  Ellwanger,  and  that 
the  latter  had  authorized  him  to  find  a  buyer  not  only  for 
the  property  in  question  but  for  another  property  of 
which  he  was  the  sole  owner.  This  testimony  was  flatly 
contradicted  by  both  of  the  defendants,  but  the  credi- 
bility of  the  witnesses  was  for  the  jury  to  determine  and 
the  court  did  not  err  in  refusing  a  binding  instruction  in 
favor  of  the  defendants,  nor  in  overruling  their  motion 
for  judgment  non  obstante  veredicto.  There  was  no  evi- 
dence which  would  have  warranted  a  finding  that  the 
plaintiff  was  in  the  matter  acting  as  the  agent  of  Mr. 
Miller  or  was  to  receive  any  compensation  f  tom  the  lat- 
ter for  his  services  as  a  broker. 

The  court  permitted  counsel  for  plaintiff  to  ask  the 
defendant  Ellwanger  whether  he  had  paid  any  commis- 
sion to  anybody  other  than  the  plaintiff  for  selling  the 
ground  to  Miller,  and  the  witness  testified  that  he  had 
not.  The  admission  of  this  testimony  worked  no  injury 
to  defendants'  case,  as  the  defendant  Lentz  had  already 
testified,  without  any  objection,  to  the  same  effect,  and 
the  entire  testimony  in  the  case  had  already  clearly 
established  that  the  defendants  were  now  asserting  that 
they  acted  for  themselves  in  the  entire  transaction  and 
had  npt  authorized  any  agent  to  represent  them. 
The  court  did  not  err  in  charging  the  jury  that  if  the  de- 
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fendants  had  employed  the  plaintiff  the  latter  was  en- 
titled to  the  usual  commission  with  interest  thereon  from 
the  date  of  his  demand  for  payment,  after  the  settlement 
had  been  made  and  the  transaction  closed.  The  appel- 
lants contend  that,  the  amount  being  unliquidated  the 
plaintiff  is  not  entitled  to  recover  interest  on  the  amount 
which  became  due  him.  This  is  an  action  on  the  contract, 
when  the  services  had  been  performed  and  the  relation  of 
employer  and  employee  terminated,  the  plaintiff  demand- 
ed his  compensation  and  the  defendants  refused  to  pay. 
The  former  was  at  once  entitled  to  be  paid  for  the  serv- 
ices which  he  had  rendered.  It  was  the  duty  of  the  de- 
fendants to  pay,  and,  having  failed  to  do  so,  they  were 
liable  for  interest  on  the  amount  due  and  unpaid :  Com. 
V.  Terry,  11  Pa.  Superior  Ct.  547. 
The  judgment  is  affirmed. 


Commonwealth  r.  Jacobson,  Appellant. 

Liquor  law — Selling  liquor  without  a  license — Sale  by  agent — 
Wholesale  liquor  dealer. 

An  agreement  to  sell  intoxicating  liquor  and  to  deliver  it  at  the 
residence  of  the  purchaser,  without  qualification,  and  a  subsequent 
delivery  of  it  at  such  residence,  is  a  sale  at  that  place,  and  unless 
the  seller  has  a  license  to  do  so,  is  a  violation  of  the  law. 

Where  an  agent  of  a  wholesale  liquor  dealer  goes  into  a  county 
in  which  his  employer  has  no  right  to  sell  liquor,  and  there  makes 
a  contract  to  deliver  the  goods  in  the  place  where  the  order  is 
taken,  and  the  order  is  accepted  by  the  principal,  and  executed  ac- 
cording to  its  terms  by  delivery  in  the  prohibited  place,  both  the 
principal  and  his  agent  are  guilty  of  selling  liquor  without  a 
license. 

Liquor  laws — Sale  without  license — Interstate  commerce — Wehh- 
Kenyon  Act. 

Where  a  wholesale  liquor  dealer  in  another  state  through  his 
agents  makes  contracts  for  and  delivers  liquor  in  a  county  in 
Pennsylvania  in  which  his  license  does  not  extend,  such  sale  is  not 
protected  as  interstate  commerce  since  the  passage  of  th^  Act  of 
Congress  of  March  1,  1913,  c.  90,  37  statutes  699,  entitled  "an  Act 
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divesting  intoxicating  liquors  of  their  interstate  character  in  cer- 
tain cases.'' 

Argued  October  8,  1918.  Appeal,  No.  24,  April  T., 
1919,  by  defendant,  from  judgment  of  Q.  S.  Mercer  Co., 
April  T.,  1917,  No.  62,  on  verdict  of  guilty  in  case  of 
Commonwealth  v.  Louis  Jacobson.  Before  Oelady, 
r.  J.,  PoETBB,  Henderson,  Kephaet,  Tbexleb  and  Wil- 
UAMS,  JJ.    Affirmed. 

Indictment  for  selling  liquor  without  a  license.  Be- 
fore McLaugiiby,  p.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court.  Verdict  of  guilty  upon  which  judgment  of  sen- 
tence was  passed.    Defendant  appealed. 

Error  assigned  was  the  judgment  of  the  court. 

A,  L.  Freiberg  and  Donald  Thompson,  of  Calvert, 
Thompson  d-  Wilson,  and  with  them  Service  d  McLean, 
Oscar  J.  Denny  and  J.  M,  Camphell,  for  appellants. 

George  R.  Rowley,  and  with  him  W,  O.  Bcurker,  Dis- 
trict Attorney,  for  appellee. 

Opinion  by  Porter,  J.,  July  17, 1919 : 

The  appellant  is  a  wholesale  liquor  dealer  residing  in 
Youngstown,  Ohio,  where  he  has  a  warehouse  for  the  pur- 
pose of  his  business.  When  the  case  was  first  presented 
to  this  court  it  appeared  from  the  record  that  no  issue 
had  ever  been  arrived  at  in  the  court  below,  the  de- 
fendant had  not  even  filed  a  plea,  but  the  parties  had 
agreed  upon  certain  facts,  in  the  nature  of  a  case  stated, 
which  they  had  submitted  for  the  judgment  of  the  court. 
The  irregularity  of  this  practice  was  called  to  the  at- 
tention of  the  parties  and,  there  being  no  dispute  as  to 
the  facts,  counsel  being  desirous  of  having  the  case  dis- 
posed of  upon  its  merits,  they  agreed  upon  certain  amend- 
ments in  the  court  below  and  the  record  now  certified  to 
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US  shows  an  issue  regularly  formed,  the  admission  upon 
the  record  by  the  defendant  of  certain  facts  as  having 
been  established  by  the  testimony  of  witnesses,  a  demur- 
rer by  the  defendant  to  the  evidence,  and  a  joinder  of 
issue  on  the  demurrer  on  the  part  of  the  Commonwealth. 
The  learned  judge  of  the  court  below  adjudged  the  de- 
fendant guilty  and  sentenced  him  accordingly,  from 
which  judgment  we  have  this  appeal. 

In  criminal  cases  a  demurrer  to  the  evidence  of  the 
(Commonwealth  admits  all  the  facts  which  the  evidence 
tends  to  prove  and  all  inferences  reasonably  deducible 
therefrom.  The  admissions  implied  in  the  demurrer 
leave  for  consideration  the  single  inquiry  whether  the 
evidence  introduced  presents  such  a  state  of  facts,  with 
the  inferences  fairly  arising  therefrom,  as  would  sup- 
port a  verdict  of  guilty  by  a  jury:  Commonwealth  v. 
Williams,  in  which  an  opinion  was  recently  filed  by  our 
Brother  Henderson,  71  Pa.  Superior  Ct.  311.  Applying 
this  principle  to  the  admissions  of  the  defendant,  the  learn- 
ed judge  of  the  court  below  was  fully  warranted  in  finding 
the  following  facts:  The  appellant  employed  a  large 
number  of  agents  to  solicit  orders  for  intoxicating  liquors 
by  a  house  to  house  canvass  in  a  number  of  the  boroughs 
of  the  County  of  Mercer,  Pennsylvania,  and  authorized 
said  agents  to  agree  with  the  persons  from  whom  they 
received  orders  that  the  liquors  would  be  delivered  at  the 
respective  residences  of  the  purchasers,  in  Mercer  Coun- 
ty. Said  agents  succeeded  in  obtaining  orders  for  large 
quantities  of  liquor  and  in  the  case  of  each  sale  con- 
tracted, as  they  were  authorized  by  the  defendant  to  do, 
that  the  goods  should  be  delivered  at  the  residence  of  the 
purchaser.  When  the  agents  received  the  orders  they 
took  or  transmitted  them  to  the  Jacobson  Bros.  Com- 
pany, of  which  company  this  defendant  was  the  manager, 
at  Youngstown,  Ohio.  The  Jacobson  Bros.  Company 
then  took  from  the  stock  in  their  warehouse  at  Youngs- 
town, Ohio,  a  package  containing  the  quantity  of  liquor 
corresponding  to  each  order  and  to  it  attached  a  card. 
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The  cards  attached  to  some  of  the  packages  which  were 
to  be  delivered  at  Sharon,  Mercer  County,  had  printed 
upon  them  the  words  "The  Jacobson  Bros.  Company, 
Sharon,  Pa.,"  and  immediately  following  the  words  "The 
property  of,''  and  thereunder  upon  lines  provided  for 
that  purpose,  was  written,  the  name,  house^  number  and 
street  of  the  purchaser.  The  cards  attached  to  some  of 
the  packages  intended  for  Sharon  had  printed  upon  them 
"The  Shenango  Transfer  Company,  Sharon,  Pa.,"  instead 
of  "Jacobson  Bros.  Company"  and  thereunder,  written 
the  name,  house  number  and  street  of  the  purchaser,  in- 
dicating that  the  ultimate  delivery  of  these  packages  was 
to  be  through  the  local  transfer  company,  at  Sharon. 

The  Jacobson  Bros.  Company,  through  this  defendant, 
occupied  a  combined  store  and  stable  in  the  Borough  of 
Sharon,  Mercer  County,  to  which  large  quantities  of 
liquor,  which  had  been  ordered  by  different  parties  and 
to  the  packages  containing  which  were  attached  cards 
bearing  the  printing  and  writing  first  above  indicated, 
were  taken  in  motor  trucks,  owned  by  the  defendant  and 
operated  by  his  employees,  from  the  wholesale  store  of 
the  Jacobson  Bros.  Company  in  Youngstown,  Ohio. 
Each  package  was  stamped  to  indicate  the  contents  of  the 
package,  and  each  package  bore  a  tag,  or  card,  upon 
which  was  printed,  "The  Jacobson  Bros.  Company,  Sha- 
ron, Pa.,"  under  which  were  the  printed  words  "The 
property  of,"  followed  by  the  written  name,  street  and 
house  number  of  the  purchaser  of  the  liquor.  When  the 
liquor  had  thus  been  transported  from  the  State  of  Ohio 
to  Sharon,  Pa.,  it  was  unloaded  from  large  trucks  by  the 
employees  of  the  defendant  and  the  packages  placed  in 
said  storeroom,  and  subsequently  said  packages  were 
loaded  on  smaller  trucks  and  wagons  by  the  employees  of 
the  defendant  in  Sharon  and  by  them  delivered  to  the 
purchasers  of  the  liquor  at  their  respective  residences  in 
Sharon,  Pennsylvania.  The  liquors  which  were  to  be 
finally  distributed  by  "The  Shenango  Transfer  Co.,"  at 
Sharon,  Pa.,  were  taken  in  the  motor  trucks  owned  by 
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the  defendant  and  operated  by  his  employees  from  the 
wholesale  house  in  Youngstown  to  the  storeroom  of  the 
defendant  at  Sharon  and  from  there  delivered  by  said 
local  express  company  to  the  residences  of  the  purchasers 
named  upon  the  tags.  Contracts  of  sale  of  a  similar 
character  were  made  by  agents  of  the  defendant  in  the 
Borough  of  Farrell,  Mercer  County,  Pennsylvania,  and 
executed  by  the  delivery  of  the  liquors  to  the  residences 
of  purchasers  in  that  borougt  in  the  same  manner  in 
which  the  business  was  conducted  at  Sharon,  with  the 
exception  that  the  final  distribution  of  all  the  packages 
at  Farrell  was  by  a  local  express  company,  "The  Rosen- 
berg Transfer  Co.,"  to  the  storeroom  of  which  transfer 
company  at  Farrell  the  goods  were  taken  by  the  motor 
trucks  of  the  defendant,  from  Youngstown,  Ohio.  Louis 
Jacobson  directed  the  soliciting  of  orders  and  the  deliv- 
ery of  the  liquor,  in  accordance  with  the  contracts  to  the 
residences  of  the  purchasers  in  Mercer  County.  Neither 
this  defendant  nor  any  of  his  employees  nor  any  person 
connected  with  the  business  had  a  license  to  sell  liquors 
in  the  County  of  Mercer  or  any  other  county  of  Pennsyl- 
vania. 

An  agreement  to  sell  intoxicating  liquor  and  to  deliver 
it  at  the  residence  of  the  purchaser,  without  qualification, 
and  a  subsequent  delivery  of  it  at  such  residence  is  a  sale 
at  that  place,  and,  unless  the  seller  has  a  license  to  do  so 
is  a  violation  of  law.  This  has  been  so  often  decided  that 
further  discussion  of  the  question  is  unnecessary :  Star 
Brewing  Company's  License,  43  Pa.  Superior  Ct.  577. 
It  is,  however,  contended  on  behalf  of  this  appellant  that 
his  business  was  interstate  commerce  and  not  subject  to 
the  operation  of  the  laws  of  the  State  of  Pennsylvania. 
The  contracts  made  by  the  agents  of  this  defendant  for 
the  delivery  of  liquors  in  Mercer  County  did  not  involve 
a  criminal  offense  so  long  as  they  were  unexecuted,  but 
they  were  unlawful  and  could  not  be  enforced.  This  de- 
fendant brought  the  liquors  from  the  State  of  Ohio  into 
the  State  of  Pennsylvania  with  the  intention  and  for  the 
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purpose  of  delivering  them  to  the  purchasers  and  so  com- 
pleting a  sale,  which  involved  a  direct  violation  of  the 
law  of  Pennsylvania,  he  transported  the  liquors  into  this 
State  intending  to  use  them  in  a  manner  which  was  a 
violation  of  the  law  of  the  State.  The  Webb-Kenyon  Act 
of  Congress  of  March  1, 1913,  took  away  from  business  of 
this  character  the  protection  of  the  interstate  commerce 
clause  of  the  Constitution.  The  constitutionality  of 
that  act  was  sustained  by  the  Supreme  Court  of  the 
United  States  in  Clark  Distilling  Co.  v.  Western  Mary- 
land By.  Co.,  242  U.  S.  311.  As  to  the  practical  eflPect 
of  that  statute  the  court  said  :^  "The  movement  of  liquor 
in  interstate  commerce  and  the  receipt  and  possession 
and  right  to  sell  prohibited  by  the  state  law  having  been 
in  express  terms  divested  by  th.e  Webb-Kenyon  Act  of 
their  interstate  commerce  character,  it  follows  that  if 
that  act  was  within  the  power  of  Congress  to  adopt,  there 
is  no  possible  reason  for  holding  that  to  enforce  the  pro- 
hibition of  the  state  law  would  conflict  with  the  com- 
merce clause  of  the  Constitution."  This  same  question 
was  considered  by  the  court  in  the  case  of  Common- 
wealth V.  Hull,  65  Pa.  Superior  Ct.  450. 

The  judgment  is  affirmed  and  it  is  ordered  that  the  de- 
fendant appear  in  the  court  below  at  such  time  as  he  may 
be  there  called  and  that  he  be  by  that  court  committed 
until  he  has  complied  with  the  sentence  or  any  part  of 
it  which  had  not  been  performed  at  the  time  the  appeal 
in  this  case  was  made  a  supersedeas. 


Commonwealth  v.  Scanlon,  Appellant, 

Argued  October  9,  1918.  Appeal,  No.  22,  April  T., 
1919,  by  defendant,  from  judgment  of  Q.  S.  Mercer  Co., 
April  T.,  1917,  No.  61,  and  verdict  of  guilty  in  case  of 
Commonwealth  v.  P.  J.  Scanlon.    Before  Orlady,  P.  J., 
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Porter,  Henderson,  Kephabt,  Trbxlbb  and  Wuxjams, 
JJ.  Affirmed. 

Opinion  by  Porter,  J.,  July  17, 1919 : 

Every  question  involved  in  this  appeal  has  been  de- 
termined adversely  to  the  contention  of  the  defendant  by 
our  decision  in  the  case  of  Commonwealth  v.  Jacobson, 
in  which  an  opinion  has  this  day  been  filed,  and  the 
specifications  of  error  are  overruled. 

The  judgment  is  affirmed  and  it  is  ordered  that  the  de- 
fendant appear  in  the  court  below  at  such  time  as  he 
may  be  there  called  and  that  he  be  by  that  court  commit- 
ted until  he  has  complied  with  the  sentence  or  any  part 
of  it  which  had  not  been  performed  at  the  time  the  ap- 
peal in  this  case  was  made  a  supersedeas. 


Commonwealth  v.  Bayne,  Appellant. 

Argued  October  9,  1918.  Appeal,  No.  21,  April  T., 
1919,  by  defendant,  from  judgment  of  Q.  S.  Mercer  Co., 
April  T.,  1917,  No.  89,  on  verdict  of  guilty  in  case  of  Com- 
monwealth V.  Jake  Bayne.  Before  Orlady,  P.  J., 
Porter,  Henderson,  Kephart,  Trbxler  and  Wiluams, 
JJ.  Affirmed. 

Opinion  by  Porter,  J.,  July  17, 1919 : 

The  defendant  was  indicted  for  selling  liquor  without 
a  license.  The  proceedings  in  the  court  below  were  simi- 
lar to  those  had  in  the  case  of  the  Commonwealth  v. 
Jacobson,  and  are  recited  in  the  opinion  this  day  filed  in 
that  case.  The  principles  involved  have  been  fully  dis- 
cussed in  the  case  of  the  Commonwealth  v.  Jacobson,  and 
it  is  not  necessary  to  elaborate  upon  what  we  there  said. 
This  defendant  was  an  agent  of  Jacobson  and  in  that 
capacity  made  a  large  number  of  contracts  with  citizens 
of  the  Borough  of  Farrell  in  the  County  of  Mercer  for  the 
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sale  of  liquors  and  agreed  that  the  liquors  ordered  should 
be  delivered  to  the  residences  of  the  purchasers  on  the 
next  day  after  the  contracts  were  made,  and  his  princi- 
pal, Jacobson,  delivered  the  liquors  at  such  residences  in 
accordance  with  the  terms  of  the  contracts.  Neither 
Jacobson  nor  this  defendant  had  any  license  to  sell  liquor 
in  Mercer  County  or  elsewhere  in  the  State  of  Pennsyl- 
vania, and  that  each  of  them  was  guilty  of  the  offense 
with  which  they  were  charged  has  long  been  settled  by 
the  law  of  this  State:  Commonwealth  v.  Hull,  65  Pa. 
Superior  Ct.  450,  and  cases  there  cited. 

The  judgment  is  affirmed  and  it  is  ordered  that  the  de- 
fendant appear  in  the  court  below  at  such  time  as  he  may 
be  there  called  and  that  he  be  by  that  court  committed 
until  he  has  complied  with  the  sentence  or  any  part  of  it 
which  had  not  been  performed  at  the  time  this  appeal 
was  made  a  supersedeas. 


Commonwealth  v.  Adler,  Appellant. 

Liquor  law — Selling  liquor  without  a  license — Delivery  hy  com- 
mon carrier. 

Under  the  law  of  Pennsylvania,  it  is  not  a  criminal  offense  for 
a  carrier  to  deliver  liquor  to  a  purchaser  when  the  carrier  does  not 
know  that  the  sale  is  unlawful. 

Where  the  owner  of  a  transfer  company  received  consignments  of 
liquor  from  the  trucks  of  a  wholesale  liquor  dealer,  properly 
directed  to  various  individuals,  and  delivered  them  at  the  usual 
transfer  rate,  and  also  collected  a  fee  of  $.05  for  each  empty  case  or 
keg  collected  and  redelivered  to  the  agents  of  the  wholesale  liquor 
dealer,  he  is  not  guilty  of  selling  liquor  without  a  license. 

Argued  October  8,  1918.  Appeal,  No.  23,  April  T., 
1919,  by  defendant,  from  judgment  of  Q.  S.  Mercer 
County,  April  T.,  1917,  No.  65,  on  verdict  of  guilty  in 
case  of  Commonwealth  v.  Nathan  Adler.  Before  Ob- 
lady,  P.  J.,  Porter,  Henderson,  Kbphabt,  Tbbxleb  and 
Williams,  JJ.    Reversed. 
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Indictment  for  selling  liquor  without  a  license.  Be- 
fore McLaughry,  p.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  of  guilty  upon  which  judgment  of  sentence 
was  passed.    Defendant  appealed. 

Error  assigned  was  judgment  of  the  court. 

A,  L.  Freiberg  and  Donald  Thompson,  of  Oaivert, 
Thompson  &  Wilson,  and  with  them  Service  d  McLean, 
Oscar  J.  Denny  and  «/.  M,  Camphell,  for  appellants. 

George  R.  Rowley,  and  with  him  W.  G.  Barker,  Dis- 
trict Attorney,  for  appellee. 

Opinion  by  Poetbr,  J.,  July  17, 1919 : 

This  defendant  was  indicted  for  selling  liquor  without 
a  license  and  upon  his  demurrer  to  the  evidence  was  by 
the  court  below  adjudged  guilty,  from  which  judgment 
we  have  this  appeal.  The  questions  presented  by  this 
appeal  are  not  the  same  which  we  have  considered  in  the 
cases  of  Commonwealth  v.  Jacobson,  Commonwealth  v. 
Bayne  and  Commonwealth  v.  Scanlon,  in  which  opin- 
ions have  this  day  been  filed.  The  cases  mentioned  were 
considered  by  the  court  below  at  the  same  time  with  that 
of  this  defendant ;  the  manner  in  which  the  cases  were 
presented  by  counsel  for  the  Commonwealth  and  for  the 
several  defendants  was  confusing,  and  the  learned  judge 
of  the  court  below  inadvertently  assumed  that  the  facts 
were  the  same  in  all  of  the  cases.  This  was  a  mistake. 
The  evidence  to  which  this  defendant  demurred  was  not 
the  same  as  that  presented  by  the  Commonwealth  in  the 
cases  against  the  other  defendants. 

The  demurrer  to  the  evidence  of  the  Commonwealth 
admitted  all  the  facts  which  the  evidence  tended  to  prove 
and  all  inferences  reasonably  deducible  therefrom,  but  it 
did  not  admit  that  this  defendant  knew  the  manner  in 
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which  the  defendants  in  the  other  cases  had  been  doing 
business.  The  evidence  would  have  warranted  a  finding 
of  the  following  facts,  viz :  This  defendant  and  Joseph 
Canteloupe  did  business  under  the  name  of  the  Union 
Transfer  Company,  with  their  principal  place  of  business 
in  the  Borough  of  Farrell ;  the  principal  business  of  the 
Union  Transfer  Company  was  the  receipt  and  delivery  of 
packages  of  liquor  delivered  at  the  headquarters  of  the 
company,  on  Idaho  street,  in  said  borough;  the  packages 
were  delivered  to  the  transfer  company  by  the  motor 
trucks  of  P.  J.  Scanlon,  a  wholesale  liquor  dealer  in  the 
City  of  Youngstown,  Ohio;  upon  each  package  was  a 
card  upon  which  was  written  the  name  of  the  i)erson  to 
whom  the  package  was  to  be  delivered  by  the  transfer 
company ;  the  transfer  company  delivered  the  packages 
to  the  parties  to  whom  they  were  addressed,  subsequently 
collected  the  empty  cases  and  kegs,  took  them  to  the  store 
room  of  the  transfer  company  in  Farrell  and  delivered 
them  to  the  drivers  of  the  Scanlon  motor  trucks.  For 
said  services  the  Union  Transfer  Company  received  from 
P.  J.  Scanlon  a  fee  of  ten  cents  for  each  package  of 
liquor  delivered,  the  usual  transfer  rate,  and  a  fee  of  five 
cents  for  each  empty  case  or  keg  collected  by  the  company 
and  delivered  to  the  drivers  of  the  Scanlon  trucks.  There 
was  nothing  in  the  evidence  to  warrant  a  finding  that 
this  defendant  had  ever  entered  into  any  contract  for  the 
sale  of  liquor  to  any  person  or  that  he  knew  that  Scanlon 
or  any  of  his  agents  had  entered  into  a  contract  to  sell 
liquor  and  deliver  it  at  the  residence  of  the  purchaser  in 
Mercer  County.  The  evidence  would  not  have  war- 
ranted a  finding  that  this  defendant  knew  that  Scanlon 
or  any  of  his  agents  ever  entered  into  a  contract  in 
Mercer  County  for  the  sale  of  liquor,  nor  that  he  or  they 
had  at  any  place  made  an  agreement  to  sell  and  deliver 
liquor  in  Mercer  County.  Every  package  of  liquor  which 
this  defendant  delivered  may  have  been  bought  personally 
by  the  purchaser  at  the  store  of  Scanlon  in  Youngstown, 
Ohio,  and  the  purchasers  may  have  paid  Scanlon  in  ad- 
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vance  all  the  charges  for  the  delivery  thereof  at  their 
residences  in  Mercer  County.  The  law  of  Pennsylvania 
does  not  make  it  a  criminal  offense  for  a  carrier  to  de- 
liver liquor  to  a  purchaser  when  the  carrier  does  not 
know  that  the  sale  is  unlawful.  If  the  purchasers  had 
gone  to  the  store  of  Scanlon,  in  Youngstown,  and  there 
bought  liquor  which  was  set  apart  for  them  and  had 
paid  Scanlon  for  delivering  it  in  Mercer  County,  the 
transaction  would  not  have  been  unlawful:  Common- 
wealth V.  Hess,  148  Pa.  98.  So  far  as  the  admissions  of 
the  defendant  go,  he  was  a  carrier  engaged  in  a  business 
which  was  not  unlawful. 

The  judgment  is  reversed  and  the  defendant  is  dis- 
charged without  day. 


Ward,  Appellant,  v.  Still. 

Contracts — Agency, 

In  an  action  for  compensation  for  sendees  alleged  to  have  been 
performed  by  a  subagent  for  the  defendant,  employed  through  the 
medium  of  an  agent,  where  there  is  no  evidence  to  establish  the 
contractual  relations  between  the  plaintiff  and  defendant,  and  no 
evidence  that  the  agent  ever  had  either  directly  or  by  implication 
employed  the  plaintiff,  as  a  representative  of  the  defendant,  the 
court  does  not  err  in  entering  judgment  for  defendant  n.  o.  v. 

Argued  April  30, 1919.  Appeal,  No.  31,  April  T.,  1919, 
by  plaintiff,  from  judgment  of  C.  P.  Allegheny  County, 
July  T.,  1915,  No.  2122,  for  defendant  non  obstante  vere- 
dicto in  case  of  Frank  B.  Ward  v.  Carl  Still.  Before 
Orlady,  p.  J.,  Porter,  Henderson,  Head,  Trexler,  Wil- 
liams and  Keller,  JJ.   Affirmed. 

Foreign  attachment  in  assumpsit. 
The  facts  appear  in  the  following  opinion  of  Cohen,  J., 
sur  defendant's  motion  for  judgment  n.  o.  v. 
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This  was  a  proceeding  originating  in  foreign  attach- 
ment to  recover  the  amount  of  f  895.34  upon  an  alleged 
claim  set  forth  in  the  plaintiflFs  statement  as  follows : 

"Said  defendant  having  retained  plaintiff  to  act  as 
representative  in  the  City  of  Pittsburgh  and  other 
places,  in  efforts  to  secure  orders  and  to  assist  defend- 
ant's representatives  in  securing  orders  for  the  erection 
of  benzol  plants  in  the  Pittsburgh  and  Western  Pennsyl- 
vania district/'  the  services  were  alleged  to  have  been 
rendered  between  the  first  day  of  April,  1914,  and  the  8th 
day  of  June,  1914,  in  prosecution  of  which  services  plain- 
tiff says  he  was  engaged  for  thirty  days,  claiming  a  com- 
pensation of  twenty-five  dollars  a  day  and  in  addition 
thereto  outlays  for  expenses  amounting  to  f  145.34. 

No  direct  contractual  relationship  between  the  parties 
to  this  action  was  disclosed  by  the  testimony;  and  the 
case  was  predicated  almost  completely  upon  communi- 
cations between  the  plaintiff  and  a  firm  named  Bagley, 
id  ills  &  Company,  who  were  designated  by  plaintiff  as  the 
agents  of  defendant. 

There  is  no  claim  or  proof  on  the  part  of  the  plaintiff 
of  any  direct  engagement  of  plaintiff  by  the  defendant. 
There  is  no  evidence  in  the  case  that  defendant,  by  his 
course  of  conduct  or  by  the  nature  of  his  business,  ever 
indicated  that  Bagley,  Mills  &  Company  had  authority 
to  employ  plaintiff  as  a  subagent  of  defendant.  Nor  is 
there  any  testimony  from  which  any  apparent  authority 
to  do  such  could  be  reasonably  inferred  by  the  jury.  The 
scope  and  character  of  Bagley,  Mills  &  Company's  au- 
thority could  by  no  species  of  reasoning  be  held  to  em- 
power them  to  employ  subagents  for  defendant.  The 
whole  question  upon  which  the  solution  of  the  case  re- 
volves is  one  of  apparent  authority. 

The  extent  of  judicial  authority  and  precedent  has  been 
quite  liberal  in  according  to  subagents  the  right  of  re- 
covery from  principals,  in  cases  where  there  was  no  actual, 
but  only  apparent,  authority.  There  must  be,  however, 
some  reasonable  relationship  between  the  powers  of  the 
Vol.  i.xxit — 4 
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original  agent  and  the  subject-matter  of  the  services  of 
such  subordinate  agent  so  employed  by  direct  agents. 
Otherwise,  the  reason  for  such  would  work  great  in- 
justice. Surely,  in  trying  to  do  justice  we  must  not  re- 
sort to  reasons  which  have  no  existence  in  fact. 

Apparent  authority  must  be  founded  on  the  existence 
of  such  reasonable  inferences  as  can  be  drawn  from  the 
several  powers  and  actions  exercised  by  the  agent  in  the 
execution  of  the  general  business  of  his  principal.  We 
find  in  the  testimony  of  this  case  no  such  facts  as  would 
supply  any  groundwork  upon  which  apparent  authority 
could  jKWsibly  be  predicated;  and  therefore  there  was 
nothing  to  submit  to  the  jury  from  which  they  could 
draw  the  faintest  inference  of  apparent  authority  on  the 
part  of  Bagley,  Mills  &  Company  to  engage  the  services 
of  plaintiff.  The  very  fact  testified  to  by  plaintiff,  that  he 
looked  to  Bagley,  Mills  &  Company  for  his  compensation, 
until  he  found  that  they  were  not  responsible,  together 
with  the  further  fact  that  he  first  rendered  a  bill  for  his 
services  to  Bagley,  Mills  &  Company,  are  strongly  sugges- 
tive that  he  did  not  rely  upon  any  apparent  authority  of 
Bagley,  Mills  &  Company  as  agents  of  defendant  as  a 
basis  for  securing  payment  from  defendant ;  but  that  he 
did  the  work  solely  on  the  faith  that  he  was  to  be  paid  by 
Bagley,  Mills  &  Company.  Plaintiff,  therefore,  evidently 
did  not  rely  upon  the  alleged  agency  for  his  payment  in 
consideration  of  the  said  services. 

The  apparent  authority  contended  for  by  plaintiff's 
counsel  was  not  based  on  any  evidence  whatsoever  that  de- 
fendant knew  of  his  engagement  or  ever  recognized  such, 
nor  was  there  the  least  scintilla  of  evidence  upon  which 
the  fact  could  i)Ossibly  be  implied.  In  the  absence  of 
these  essentials,  or  of  any  action  of  Bagley,  Mills  &  Com- 
pany, from  which  a  reasonable  conclusion  could  be  drawn 
that  they  had  implied  authority  to  engage  his  services  in 
behalf  of  defendant,  there  is  no  structure  upon  which  any 
hypothesis  of  liability  could  be  inferred  or  sustained. 
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We  quite  agree  with  the  learned  argument  of  plaintifiPs 
counsel  as  to  the  construction  of  the  Act  of  1905,  P.  L. 
286,  pertaining  to  judgment  non  obstante  veredicto,  dis- 
cussed by  Chief  Justice  Mitchell  in  Dalmas  v.  Kemble, 
215  Pa.  410,  and  which  has  been  so  frequently  affirmed ; 
but  we  cannot  concur  with  him  that  "there  was  any  evi- 
dence testified  to  at  this  trial  as  to  plaintiff's  contention 
on  the  subject  of  apparent  authority,  and  there  being 
none  such,  as  we  analyze  the  testimony,  there  was  not 
and  could  not  have  been  any  conflict  of  testimony  thereon, 
and  therefore  the  subject  of  the  entry  of  judgment  non 
obstante  veredicto  is  properly  within  the  sphere  of  our 
inquiry. 

In  31  Cyc.  1236,  and  51  Pa.  Superior  Ct.  11,  apparent 
authority  is  said  to  be  such  authority  as  a  reasonably 
prudent  man,  using  diligence  and  discretion,  in  view  of 
the  principal's  conduct  would  naturally  suppose  the 
agent  to  possess.  The  apparent  authority  of  an  agent, 
which  will  be  sufficient  to  bind  the  principal  for  acts 
done  thereunder,  is  such  authority  as  he  appears  to  have 
by  reason  of  actual  authority  which  he  has. 

Now,  in  the  case  at  bar  there  was  no  act  of  the  princi- 
pal, no  conduct  on  his  part,  which  would  justify  any  be- 
lief that  Bagley,  Mills  &  Company  possess  the  power  of 
binding  subagents.  While  "a  principal  is  bound  by  all 
the  acts  of  his  agents  within  the  scope  of  the  authority 
which  he  held  him  out  to  the  world  to  possess,  notwith- 
standing the  agent  acted  contrary  to  his  instructions,'* 
nevertheless  in  this  case  there  is  no  evidence  that  the 
principal,  to  wit,  the  defendant,  in  any  way  or  manner 
held  out  Bagley,  Mills  &  Company  to  the  world  as  possess- 
ing any  such  power.  Neither  any  act  of  the  defendant's 
agents,  Bagley,  Mills  &  Company,  nor  their  course  of 
dealing,  nor  the  nature  of  plaintiff's  employment  and 
services  as  given  in  evidence,  disclose  any  transactions  or 
indications  upon  the  strength  of  which  this  verdict  can 
l>e  sustained,  on  plaintiff's  theory  of  apparent  authority. 
None  of  the  numerous  exhibits  offered  by  plaintiff  tend  to 


Digitized  by  VjOOQIC 


52  WARD,  Appellant,  v.  STILL. 

Opinion  of  Court  below.  [72  Pa.  Superior  Ot. 
establish  his  view  in  this  respect.  We  concur  with  the 
plaintiff  that  Bagley,  Mills  &  Company's  authority  was 
not  limited  by  the  powers  actually  conferred,  but  also  in- 
cluded apparent  powers ;  but  there  is  nothing  in  this  case 
by  virtue  of  which  the  principle  can  be  applied  to  plain- 
tiflTs  advantage.  Nor  are  we  at  issue  with  him  when  he 
argues  that  it  is  a  question  of  fact  for  the  jury  to  de- 
termine and  infer  from  all  the  facts  and  circumstances 
testified  to  as  to  whether  an  agent  has  authority  to  em- 
ploy a  subagent.  But  it  is  equally  certain  that  where 
there  are  no  applicable  facts  on  that  subject-matter,  no 
fairly  reasonable  suggestions  from  which  such  can  be 
derived,  then  it  is  beyond  the  domain  of  the  jury  to  de- 
clare such. 

While  the  claim  embraced  in  the  statement  filed  is  for 
services  "in  efforts  to  secure  orders  and  to  assist  defend- 
ant's representative  in  securing  orders,^'  the  testimony  of 
plaintiff  was  that  the  services  rendered  were  "to  get 
prices  of  materials  for  construction,"  and  that  he  was  in 
no  manner  instrumental  in  obtaining  the  contract  from 
the  Carnegie  Steel  Company,  in  relation  to  which  his 
services  were  claimed  to  have  been  rendered.  Not  only 
was  plaintiff  not  instrumental  in  introducing  them  to 
Carnegie  Steel  Company  or  bringing  the  parties  of  the 
contract  together,  but,  as  a  matter  of  fact,  defendant  had 
been  in  communication  and  had  maintained  business  re- 
lations with  the  Carnegie  Steel  Company  for  two  or  three 
years  prior  to  the  time  that  plaintiff  claimed  to  have  ren- 
dered his  alleged  services. 

According  to  the  contracts  offered  in  evidence,  exist- 
ing between  defendant  and  the  firm  of  Bagley,  Mills  & 
Company,  they  were  merely  selling  agents  for  defendant, 
for  which  they  were  to  receive  a  certain  commission ;  but 
there  was  absolutely  no  authority  to  enter  into  any  con- 
tracts or  engaged  any  subagents  or  to  incur  any  liability 
for  or  on  behalf  of  defendant.  The  contract  expressly 
provided  "all  expenses  for  advertisements  and  further 
outlay  for  the  benefit  of  the  firm  of  Still  are  borne  solely 
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by  Bagley,  with  the  only  exceplian  of  the  costs  for  in- 
sertions, the  half  of  which  Still  accepts.  Still,  however, 
reserves  the  right  to  approve  in  all  cases  the  manner  and 
the  extent  of  the  insertions." 

The  only  important  testimony  in  the  case  was  the  cor- 
respondence and  cablegrams  between  the  plaintiff  and 
the  firm  of  Bagley,  Mills  &  Company,  with  the  exception 
of  a  catalogue,  Exhibit  No.  3,  alleged  to  have  been  re- 
ceived by  plaintiff  at  the  oflSce  of  Bagley,  Mills  &  Com- 
pany when  in  New  York,  and  which  purported  to  have 
been  printed  in  Germany  and  having  therein  an  adver- 
tisement of  Bagley,  Mills  &  Company  as  the  representa- 
tive of  the  defendant.  There  was  no  evidence  that  this 
catalogue  was  either  printed  or  circulated  by  Still,  or 
by  or  with  his  authority.  There  was  also  a  letter.  Exhibit 
No.  19,  from  Still,  to  the  Carnegie  Steel  Company,  dated 
December  21,  1914,  containing  an  acknowledgment  of 
the  order  placed  by  the  company  for  the  erection  of  a  ben- 
zol plant,  in  which  there  is  a  reference  to  Bagley  as  agent. 
This  letter,  nevertheless,  was  written  nearly  six  months 
after  the  alleged  services  had  been  rendered  and  was,  of 
course,  no  element  entering  into  plaintiff's  belief  as  to 
the  alleged  agency  on  the  part  of  Bagley,  Mills  &  Com- 
pany. Nor  was  it  suflScient  to  support  the  doctrine  of  ap- 
parent agency  in  its  application  to  this  case.  After  the 
failure  of  plaintiff  to  collect  the  bill,  as  already  stated, 
rendered  by  him  to  Bagley,  Mills  &  Company,  and  the 
subsequent  rendering  of  the  bill  to  defendant,  defendant 
in  his  very  first  communication  to  plaintiff,  denied  any 
liability  on  his  part  or  authority  on  the  part  of  Bagley, 
Mills  &  Company  to  contract  any  liability.  The  entire 
correspondence  indicated  that  the  plaintiff  at  no  time 
considered  that  he  was  in  the  employ  of  defendant,  but 
on  the  contrary  looked  to  a  future  employment  by  defend- 
ant. Had  the  plaintiff  inquired  he  would  have  discovered 
that  there  was  no  authority  on  the  part  of  Bagley,  Mills 
&  Company,  to  bind  the  defendant.  "One  seeking  to  hold 
another  as  principal  must  have  believed  in  the  existence 
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of  and  relied  on  the  authority  of  the  agency  binding  him.'^ 
A.  &  E.  Encyc.  of  Law,  Vol.  1,  page  962.  That  plaintiff 
did  not  rely  upon  the  implied  agency  is  clear  from  his 
own  admissions.  He  was  asked,  *^And  didn^t  you  rely  on 
your  engagement  through  Bagley,  and  look  to  Bagley, 
Mills  &  Company  for  your  compensation?"  "A.  I  did 
until  I  found  they  were  not  responsible,''  thus  founding 
his  claim  upon  the  responsibility  of  Bagley,  Mills  &  Com- 
pany, which  of  course  could  not  establish  the  liability  ol 
defendant. 

Again,  the  plaintiff  testified  that  he  first  rendered  a  bill 
to  Bagley,  Mills  &  Company,  at  the  request  of  Mr.  Bag- 
ley.  In  Exhibit  No.  13,  being  a  letter  from  the  plaintiff 
to  one  Euhn,  dated  October  9,  1914,  he  says,  ^^However, 
the  time  will  come,  and  then  I  hope  Messrs.  Carl  Still 
will  be  ready  for  the  American  field,  when  I  will  be  ready 
to  talk  business  with  your  company."  In  none  of  the  let- 
ters written  by  the  plaintiff  to  the  defendant  is  there  any 
intimation  of  his  having  been  engaged  by  defendant  or 
that  he  had  rendered  any  service  to  or  on  behalf  of  de- 
fendant, for  which  he  made  any  claim  against  the  defend- 
ant. 

The  extent  of  Bagley,  Mills  &  Company's  power  as 
agents  was  limited  by  express  agreement,  as  shown  by 
the  exhibits.  Therefore,  no  inference  of  greater  power 
can  be  drawn  therein  by  the  jury.  There  is  force  in  the 
contention  of  plaintiff's  counsel  that  secret  agreement 
between  the  principal  and  the  agent  cannot  conclude 
such  agents,  but  nevertheless  the  right  of  a  jury  to  imply 
apparent  authority  cannot  rest  on  mere  shadowy  dnd 
sp>eculative  conclusions,  based  on  conditions  that  have  no 
application  to  the  question  of  apparent  authority.  There- 
fore, the  pending  motion  must  be  sustained. 

Verdict  for  plaintiff  for  |1,019.06.  The  court  subse- 
quently entered  judgment  for  defendant  n.  o.  v. 

Error  assigned  was  in  entering  judgment  for  defend' 
ant  n.  o.  v. 
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William  V.  Sivearingen,  and  with  him  Oeorge  M.  Ear- 
ton,  for  appellant. 

Joseph  Sta^tfeld,  for  appellee. 

Per  Curiam,  July  17, 1919 : 

After  a  careful  examination  of  this  record  we  are  satis- 
fied that  the  judgment  entered  in  the  court  below  was 
fully  warranted  for  the  reasons  given  by  the  learned 
court  in  its  opinion  filed. 

The  judgment  is  affirmed. 


Goldstrohm  v.  First  National  Bank  of  Duquesne, 

Appellant. 

Mulidoua  prosecuHoiv— Damages — Excessive  damages  —  Beduc- 
Hon  by  court. 

Where  the  plaintiff,  in  an  action  for  malicious  prosecution,  was 
deprived  of  his  liberty  but  for  a  short  time,  and  where  the  testi- 
mony which  he  offered,  as  to  special  damages  because  of  the  arrest, 
was  vague  and  indefinite  and  did  not  justify  the  verdict,  the  court 
acted  within  its  discretion  when  it  reduced  the  verdict. 

Argued  May  1,  1919.  Appeal,  No.  42,  April  T.,  1919, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  County, 
October  T.,  1912,  No.  1368,  on  verdict  for  plaintiff  in  case 
of  Charles  P.  Goldstrohm  v.  First  National  Bank  of  Du- 
quesne.  Before  Orlady,  P.  J.,  Porter,  Henderson, 
Head,  Trexler,  Williams  and  Keller,  J  J.   Affirmed. 

Trespass  to  recover  damages  for  malicious  prosecution. 
Before  Swearingen,  J. 

From  the  record  it  appeared  that  the  First  National 
Bank  of  Duquesne  instituted  a  proceeding  against 
Charles  F.  Goldstrohm,  wherein  it  charged  him  with  being 
indebted  to  it  and  having  conveyed  his  property  for  the 
purpose  of  avoiding  payment  of  that  debt.     Plaintiff 
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was  arrested  on  a  bench  warrant  and  after  hearing  dis- 
charged, whereupon  he  brought  suit  for  malicious  prose- 
cution. 

The  jury  found  a  verdict  for  the  plaintiff  in  the  sum 
of  fifteen  hundred  ($1,500)  dollars.  Subsequently  the 
court  reduced  the  verdict  to  seven  hundred  (|700)  dol- 
lars.   Defendant  appealed. 

Errors  assigned  were  various  rulings  on  evidence. 

A.  C.  Pvrdj/,  of  Scott  d  Purdy,  and  with  him  Fred  W. 
Scott,  for  appellant. 

Joseph  F.  Mayhugh,  for  appellee. 

Pbb  Curiam,  July  17, 1919 : 

The  defendant  in  this  case  is  asking  for  a  third  trial. 
In  the  one  from  which  this  api)eal  is  taken,  the  disputed 
facts  were  so  fairly  submitted  to  the  jury  that  no  excep- 
tion was  taken  to  the  charge  of  the  court.  The  verdict  as 
rendered  was  considered  as  excessive,  and  considering  all 
the  circumstances  the  court  in  banc  reduced  it  to  seven 
hundred  dollars,  with  the  suggestion,  "This  litigation 
should  be  ended."  We  concur  in  this,  and  find  no  re- 
versible error  to  warrant  another  trial. 

The  judgment  is  afBrmed. 


Wensel  v.  Standard  Supply  and  Equipment  Co,, 
Appellant. 

Negligence — Damages — Earning  capacity — Business  other  than 
one  engaged  in  at  time  of  accident — Evidence — Admissibility, 

In  a  negligence  suit,  lessened  capacity  to  earn  in  any  actually 
available  occupation,  for  which  plaintiff  was  qualified  may  be  shown 
by  proper  or  satisfactory  proof. 

In  an  action  to  recover  damages  for  injuries  resulting  from  de- 
fendant's negligence,  the  plaintiff  was  properly  permitted  to  offer 
evidence  of  his  former  occupation  as  a  superintendent  of  a  brick- 
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yard,  although  ho  had  not  been  so  employed  for  a  year  and  a  half 
prior  to  tho  accident.  Although  ho  was  temporarily  engaged  in 
some  other  occupation,  it  was  permissible  for  plaintiU  to  offer  evi- 
dence of  his  salary  as  superintendent  of  a  brick  yard,  in  connection 
with  testimony  that  the  accident  had  disabled  him  from  taking 
such  a  position,  and  as  an  indication  of  his  loss  of  earning  power. 

Argued  May  1,  1919.  Appeal,  No.  54,  April  T.,  1919, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
July  T.,  1917,  No.  744,  on  verdict  for  plaintiff  in  case  of 
Albert  A.  Wensel  v.  Standard  Supply  and  Equipment 
Company.  Before  Orlady,  P.  J.,  Porter,  Trbxler,  Wil- 
UAMS  and  Keller,  JJ.    Afllrmed. 

Trespass  to  recover  damages  for  personal  in j  uries.  Be- 
fore Shafer,  p.  J. 

At  the  trial  it  appeared  that  plaintiff  was  struck  by  de- 
fendant's automobile  while  attempting  to  cross  Penn 
avenue  in  the  City  of  Pittsburgh.  The  court  admitted, 
under  objection,  evidence  of  the  earning  capacity  of  the 
plaintiff  as  superintendent  of  a  brick  yard,  although  he 
had  not  been  so  employed  for  a  year  and  a  half  prior  to 
the  accident. 

The  court  charged  in  part  as  follows : 

The  next  item  is  the  loss  of  earnings  up  to  the  present 
time.  In  this  case  the  plaintiff  is  a  man  at  the  present 
time  69  years  old.  At  the  time  of  the  accident  he  was 
employed  running  an  elevator  and  he  was  receiving,  I 
think  he  said  $12  a  week.  He  had  been  employed  in  that 
way  for  some  months,  I  forget  exactly  how  many,  three 
or  four,  perhaps,  and  that  was  the  wages  he  was  getting 
and  that  was  the  wages  he  lost  at  that  time  at  least,  and 
he  was  out  of  work  in  that  way  from  the  time  he  was 
hurt  until  some  time  in  May,  if  I  recollect  rightly.  If 
that  is  the  case,  then  he  is  entitled  to  recover  for  his  loss 
of  earnings  during  that  time.  From  May  following  the 
accident  up  to  the  present  time  he  has  not  lost  any  actual 
wages  because  he  is  employed  in  a  way  which  brings  him 
more  wages  than  he  was  making  before. 
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If  these  injuries  are  permanent,  and  it  is  claimed  they 
ai'e,  he  is  entitled  to  recover  a  reasonable  compensation 
for  his  loss  of  earning  power,  and  diminution  of  his  earn- 
ing power.    As  to  that  he  has  shown  that  his  occupation 
as  an  elevator  man  had  been  only  for  a  short  time,  prac- 
tically temporary,  and  that  for  years  before  that  time  he 
had  been  employed,  and  had  been  employed  for  a  long 
time  before  that  as  a  superintendent  of  a  brick  works, 
and  that  that  was  his  real  business.    He  does  not  give  us 
any  account  of  what  he  was  doing  for  a  year  and  a  half 
before  the  accident,  up  to  the  time  when  he  was  employed 
as  an  elevator  man.     It  does  not  appear  he  was  em- 
ployed at  all,  at  least  as  far  as  the  evidence  goes.    I  do 
not  understand  that  he  said  he  was.    Ordinarily  when  a 
man  has  adopted  an  occupation  and  worked  at  it  for 
some  time,  so  that  it  appears  that  is  the  occupation  he 
has  taken  to  permanently,  the  wages  he  gets  there  or 
what  he  was  getting  there  is  the  measure  of  his  earning 
power.    Where,  however,  a  man  has  been  engaged  in  one 
occupation  and  has  been  out  of  work  and  takes  up  some 
other  occupation  temporarily  and  it  is  only  intended  by 
him  to  stay  in  that  occupation  until  he  gets  into  his 
former  business  again  or  gets  some  work  at  his  former 
occupation,  it  is  proper  for  the  jury  to  take  that  all  into 
consideration.    Now,  it  might  be  this  man  would  be  able 
to  get  work  at  this  occupation  he  had  before,  and  it 
might  not.     It  might  be  he  might  be  able  to  work  at 
it  and  it  might  not.    He  had  not  been  able  to  work  at  it 
for  a  year  and  a  half  or  perhaps  two  years  at  the  time. 
There  was  some  suggestion  made  he  could  have  gotten 
the  same  work  again,  and  we  all  know  that  labor  is  scarce 
nowadays,  labor  of  all  kind,  and  all  that  is  to  be  taken 
into  consideration.    It  would  not  be  fair  to  say  he  was 
entitled  to  recover  on  the  basis  of  his  being  the  superin- 
tendent of  a  brick  works  only,  but  you  can  take  that  into 
consideration  along  with  the  fact  that,  while  he  worked 
at  that  before,  that  then  he  was  idle  a  year  and  a  half 
and  then  he  worked  at  this  occux>ation  that  was  bringing 
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Mm  in  much  less  money  for  some  time.  All  that  is  to  be 
taken  into  consideration  in  making  up  your  minds  what 
you  think  his  loss  of  earning  power  was,  from  now  as 
long  as  he  will  be  able  to  work. 

Verdict  and  judgment  for  plaintiff  for  f  1,440.  De- 
fendant appealed. 

Errors  assigned  were  various  rulings  on  evidence^ 
quoting  bill  of  exceptions,  and  the  refusal  to  grant  a  new 
trial. 

H.  J.  Neshit,  and  with  him  Franklin  T.  Nevin^  for  ap- 
X>ellant. — The  evidence  of  the  plaintiff's  earning  capacity 
was  improi)erly  admitted:  Helmstetter  v.  Pittsburgh 
Kys.  Co.,  243  Pa.  422 ;  Hobel  v.  The  M.  &  S.  By.  &  Light 
Co.,  229  Pa.  507 ;  Buck  v.  McKeesport,  223  Pa.  211. 

Charles  W.  Jones,  for  appellee,  cited :  Clark  v.  Butler 
Junction  Coal  Co.,  259  Pa.  262;  Yeager  v.  Anthracite 
Brewing  Co.,  259  Pa.  123 ;  McLaughlin  v.  Corry,  77  Pa. 
109;  Bockelcamp  v.  L.  &  W.  V.  B.  B.  Co.,  232  Pa.  66; 
De  Haas  v.  Penna.  B.  B.  Co.,  261  Pa.  499. 

Per  Curiam,  July  17, 1919 : 

The  assignments  of  error  urge  but  two  questions; 
first,  in  admitting  certain  evidence  as  to  the  earning 
capacity  of  the  plaintiff,  and  second,  that  the  verdict  was 
excessive.  The  charge  of  the  court  in  submitting  these 
questions  was  so  satisfactory  that  no  exception  was 
taken  to  it.  They  were  rightly  and  fairly  submitted 
under  rules  laid  down  in  many  of  our  decisions :  Mc- 
Laughlin V.  Corry,  77  Pa.  109 ;  Yeager  v.  Anthracite  Brew- 
ing Co.,  259  Pa.  123 ;  De  Haas  v.  P.  B.  B.  Co.,  261  Pa.  499. 
The  rule  for  a  new  trial  was  rightly  discharged,  and  the 
judgment  is  affirmed. 


Digitized  by  VjOOQIC 


60    POTTER  TITLE  &  TRUST  CO.  v,  DAVIS,  Appel. 
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Potter  Title  &  Trust  Co.  v.  Davis,  Appellant. 

Landlord  and  tenant — Notice  to  quit — Notice  hy  agent — Authori- 
ty of  agent — Eviction. 

In  an  action  of  replevin  for  goods  distrained  for  rent,  where  the 
tenant  claims  that  she  had  left  the  premises  on  a  notice  to  quit, 
given  by  the  agent  of  the  lessor,  the  authority  of  said  agent  must 
be  regarded  as  established,  when  the  lessor  permitted  him  to  hold 
himself  out  as  the  person  in  charge  of  her  property,  to  collect  the 
rent,  and  receive  requests  for  repairs ;  and  where  the  agent  was  tlie 
only  person  representing  the  lessor,  who  had  any  direct  business  re- 
lations with  the  tenant. 

Argued  April  30, 1919.  Appeal,  No.  11,  April  T.,  1919, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
July  T.,  1916,  No.  927,  on  verdict  for  plaintiff  in  the  case 
of  Potter  Title  &  Trust  Company,  Administrator  c.  t.  a. 
of  Elizabeth  Mary  Walker,  v.  Mary  M.  Davis  and  James 
E.  Glenn.  Before  Orlady,  P.  J.,  Portbe,  Henderson, 
Head,  Trexler,  Williams  and  Keller,  JJ.    Affirmed. 

Keplevin  for  goods  distrained  for  rent.  Before  Evans, 
P.J. 

Verdict  for  plaintiff  for  6  1-4  cents  and  judgment  there- 
on.   Defendant  appealed. 

The  facts  appear  in  the  following  opinion  of  the  court 
below  refusing  to  grant  a  new  trial : 

This  is  an  action  of  replevin.  The  plaintifPs  decedent 
was  tenant  of  the  defendant,  and  a  few  days  prior  to  the 
first  of  May  one  Sowash,  vice-president  and  general  man- 
ager of  the  Kelly- Wood  Real  Estate  Company,  notified 
the  tenant  that  she  must  remove  from  the  premises,  and 
on  the  first  of  May  the  tenant  removed,  and  the  defend- 
ant levied  upon  the  goods  of  the  defendant  for  the  year's 
rent  under  the  terms  of  the  lease,  and  the  tenant  re- 
plevined  the  goods.  I  charged  the  jury  that  no  matter 
what  the  actual  relationship  between  the  Kelly- Wood 
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Company  and  the  defendant  was,  the  defendant  had  per- 
mitted the  Kelly-Wood  Company  to  so  conduct  the  affairs 
of  the  leasing  of  her  property  that  the  tenant  was  justi- 
fied in  assuming  that  the  Kelly- Wood  Company  had  full 
charge  of  the  property,  and  that,  therefore,  if  Sowash 
notified  the  tenant  to  leave,  such  act  was  within  the  ap- 
parent scope  of  his  authority.  This  is  the  principal 
reason  for  a  new  trial  as  urged  by  the  defendant,  and 
one  of  the  things  urged  by  the  defendant  is  that  the  ques- 
tion of  whether  Sowash  was  acting  within  the  scope  of 
his  authority  was  a  question  of  fact  for  the  jury  and  not 
a  question  of  law  for  the  court.  The  facts  are  not  in  dis- 
pute. There  was  no  question  of  fact  to  leave  to  the  jury, 
and  I  say  this  notwithstanding  counsel  for  the  defendant 
urges  that  the  testimony  on  that  subject  was  simply  un- 
disputed. It  goes  further  than  that.  It  was  not  in  dis- 
pute. In  the  first  place,  we  may  admit  as  true  that  Mrs. 
Davis  signed  the  lease  herself.  But  the  lease  recites  that 
Mrs.  Mary  A.  Davis,  "hereinafter  called  lessor,  by  Kelly- 
Wood  Real  Estate  Company,  agent,  hereby  leases,  etc.,^' 
and  immediately  following  the  name  of  Mrs.  Davis  as 
signed  to  the  lease  are  the  words,  "By  Kelly- Wood  Real 
Estate  Company,  agent.''  This  was  the  lease  which  Mrs. 
Walker,  the  tenant,  got  from  Mrs.  Davis, — or,  rather, 
she  physically  got  it  from  Mr.  Sowash  of  the  Kelly- Wood 
Company.  Mr.  Sowash  testified,  and  Mrs.  Davis  in  court 
did  not  contradict  him,  that  the  Kelly- Wood  Company 
collected  the  rent,  that  when  the  tenant  desired  any  in- 
formation, any  repairs,  or  any  matter  concerning  the 
premises,  she  came  to  the  Kelly- Wood  Company,  and 
that  after  submitting  the  question  to  Mrs.  Davis,  what- 
ever action  was  taken  was  taken  by  the  Kelly- Wood  Com- 
pany so  far  as  the  tenant  was  concerned.  Now,  I  say, 
this  was  not  only  not  disputed,  but  for  all  legal  purposes 
it  was  admitted.  It  was  the  testimony  of  the  agent  of 
Mrs.  Davis  and  was  not  contradicted  by  her.  I  say  again, 
there  was  no  question  of  fact  to  be  submitted  to  the  jury.^ 
Tn  all  her  dealings  in  regard  to  this  property  the  tenant 
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dealt  with  the  Kelly- Wood  Company,  or  personally  with 
Mr.  Sowash.  She  had  the  lease  which  stated  on  its  face 
that  the  Kelly- Wood  Company  was  the  agent  of  Mrs. 
Davis^  which  stated  on  its  face  that  the  lease  was  made 
by  the  agent,  and  which  stated  on  its  face,  which  ap- 
parently was  not  the  fact,  that  the  signature  was  placed 
there  by  the  agent.  Unquestionably,  to  my  mind,  when 
Mr.  Sowash  came  to  Mrs.  Walker  and  notified  her  she 
must  remove  by  the  first  of  May,  he  was  acting  within 
what  appeared  to  Mrs.  Walker  to  be  the  scope  of  his 
authority  as  agent  of  Mrs.  Davis. 
Motion  for  new  trial  is  refused. 

Error  assigned  was  the  charge  of  the  court 

Thomas  M.  Marshall j  and  with  him  Thomas  M.  Mar- 
shall,  Jr.,  for  appellant. 

Richard  W.  Martin,  of  Beatty,  Magee  d  Martin,  for 
appellee. 

Per  Curiam,  July  17, 1919 : 

The  opinion  of  the  court  below  in  refusing  a  new  trial 
fully  and  clearly  disposed  of  the  assignments  of  error 
urged  upon  this  court.  We  find  no  reversible  error  to 
warrant  another  trial. 

The  judgment  is  afBrmed. 


E^noxville  Land  Improvement  Co.  v.  Brophy, 
Appellant. 

Praciice,  Superior  Court — Appeals — AasignmenU  of  error. 
Assignments  of  error  which  do  not  conform  to  the  rules  of  the 
Superior  Court  cannot  be  considered  on  appeal.  Where  the  appel- 
lant appears  in  propria  por?ona,  and  presents  his  appeal  in  a  manner 
contrary  to  the  prescribed  practice,  the  appellate  court  cannot  re- 
view a  number  of  aBsicrnmcnts  in  the  lisrht  of  the  record  before  it. 
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PromisBwry  notes — GoUateral  security — Sale  of  collateral — Case 
for  jury. 

In  an  action  on  a  promissory  note  secured  by  collateral,  the  case 
is  for  the  jury  and  a  verdict  for  the  plaintiff  will  be  sustained,  where 
the  facts  in  dispute  are  whether  or  not  certain  payments  had  been 
made  on  account,  and  whether  or  not  the  matter  had  already  been 
adjudicated  in  another  suit,  the  record  of  which  was  not  before  the 
court 

Argued  May  1, 1919.  Appeal,  No.  131,  April  T.,  1919, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
July  T.,  1917,  No.  2378,  on  verdict  for  plaintiff  in  issue 
framed  with  Knoxville  Land  Improvement  Company,  as 
plaintiff,  and  J.  J.  Brophy,  as  defendant.  Before  Ob- 
lady,  P.  J.,  PoBTER,  Henderson,  Head,  Tbbxlbb,  Wil- 
UAMS  and  Eelleb,  J  J.    Affirmed. 

Interpleader  awarded  on  petition  and  answer  to  de- 
termine ownership  of  money  paid  into  court.  Before 
Beid,  J. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff. 
Defendant  appealed. 

The  facts  appear  by  the  following  opinion  of  Bbid,  J., 
refusing  motion  of  defendant  for  judgment  n.  o.  v. : 

This  is  a  motion  on  behalf  of  defendant  for  judgment 
n.  o.  V.    No  motion  was  made  for  a  new  trial. 

The  proceeding  is  a  feigned  issue  awarded  by  the  court 
to  determine  the  title  to  a  fund  paid  into  court  under  in- 
terpleader i)etition  and  answers,  in  an  action  at  No.  2378, 
July  Term,  1917,  of  this  court,  in  which  the  defendant  in 
this  issue  was  plaintiff  and  W.  E.  Best,  defendant. 

In  1907  defendant  in  this  issue  being  indebted  to  the 
plaintiff,  Knoxville  Land  Improvement  Company,  exe- 
cuted and  delivered  to  )t  two  notes,  each  dated  May  28, 
1907,  for  f 680.46 — one  being  a  demand  collateral  note, 
not  under  seal,  the  other  a  judgment  note,  under  seal, 
and  representing  the  same  indebtedness.  Defendant  at- 
tached to  the  demand  note  and  delivered  to  plaintiflf  as 
collateral  to  secure  payment  a  certificate  of  stock  for 
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5,600  shares  of  Mineral  Hill  Consolidated  Copper  Com- 
pany, which  from  then  on  until  June  11, 1917,  remained 
in  the  custody  and  control  of  the  plaintiff.  On  that  date 
the  treasurer  of  the  Knoxville  Land  Improvement  Com- 
pany delivered  the  notes  and  the  certificate  of  stock  to 
W.  E.  Best  with  instructions  to  sell  the  stock  and  apply 
the  proceeds  to  the  payment  of  the  notes.  On  June  12th 
defendant  in  writing  authorized  W.  E.  Best  to  sell  the 
stock  and  to  pay  the  Knoxville  Land  Improvement  Com- 
pany not  over  $800,  out  of  the  proceeds,  in  full  payment 
of  the  notes  referred  to.  On  the  following  day  the  Knox- 
ville Land  Improvement  Company,  by  a  formal  writing, 
authorized  Mr.  Best  to  make  sale  of  the  stock  and  direct- 
ed the  payment  to  the  defendant  of  all  the  proceeds  real- 
ized over  the  sum  of  $800.  Mr.  Best  promptly  forwarded 
the  stock  to  New  York  for  sale,  attached  to  a  three  days' 
sight  draft.  On  June  16th,  defendant  by  a  formal  writ- 
ten notice  addressed  to  Mr.  Best  rescinded  his  previous 
authority  to  pay  over  the  sum  of  $800  and  demanded  the 
payment  to  himself  of  the  entire  proceeds  less  necessary 
expense  of  sale.  He  did  not  cancel  the  authority  to  sell. 
On  June  18th  Mr.  Best  received  the  proceeds  of  the  sale, 
amounting  to  $1,680  and  on  June  29th  the  defendant 
brought  suit  against  Mr.  Best  to  recover  the  entire 
amount.  The  Knoxville  Land  Improvement  Company 
promptly  made  formal  demand  on  Mr.  Best  for  the 
amount  in  his  hands,  and  the  latter  on  July  15th  pre- 
sented his  petition  praying  for  a  rule  upon  the  claimants 
named  to  interplead,  averring  that  he  was  a  mere  stake- 
holder, and  praying  to  be  permitted  to  pay  into  court 
the  amount  of  money  in  his  hands.  Answers  were  filed, 
and  the  court  made  an  order  directing  such  interpleader, 
awarded  an  issue  to  try  the  question  of  title  to  the  fund, 
and  directed  the  payment  into  court  of  the  amount  in 
controversy. 

Defendant  in  his  brief  now  contends  that  this  order 
was  made  against  his  protests  and  that  he  was  not  prop- 
erly heard  ui)on  the  matter,  but  it  is  apparent  from  an 
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inspection  of  the  i)etition  and  the  answers  that  the  order 
was  properly  made  after  all  the  facts  were  fully  pre- 
sented, and  that  no  injustice  was  done  him. 

The  defendant  personally  presented  his  petition  after 
the  making  of  the  original  order,  praying  that  the  court 
amend  it  by  making  him  defendant  in  the  issue  instead  of 
plaintiff  as  at  first  directed  and  by  making  the  Knox- 
ville  Land  Improvement  Company  the  plaintiff,  which 
was  done.  Thereafter  the  parties  filed  their  respective 
pleadings,  the  defendant  fully  setting  forth  his  defense 
to  the  plaintiff's  claim,  including  matters  of  fact  and  of 
law,  among  others,  the  averment  that  the  matters  in  con- 
troversy had  been  adjudicated  in  the  trial  of  a  cause  in 
which  he  was  plaintiff  and  the  Knoxville  Land  Improve- 
ment Company,  defendant,  at  No.  70,  May  Term,  1910, 
Common  Pleas  of  All^heny  County,  that  |250  had  been 
paid  in  cash  at  one  time  on  account  of  the  notes,  and  at 
sundry  other  times  other  sums  aggregating  fSOO. 

The  issue  between  the  parties  was  thus  presented,  and 
ui>on  the  trial  defendant  in  addition  to  the  defense  of  the 
statute  of  limitations  and  the  matter  of  the  former  adju- 
dication also  testified  to  the  fact  of  several  partial  pay- 
ments on  account,  which,  in  turn,  were  controverted  by 
the  testimony  of  the  plaintiff's  witnesses,  thus  presenting 
a  clear  issue  of  fact  which  could  be  determined  only  by  a 
jury. 

This  fully  appears  by  reference  to  the  transcript.  The 
jury  were  specifically  instructed  that  if  they  believed  the 
testimony  of  defendant,  he  would  be  entitled  to  a  credit 
for  the  amount  which  they  must  determine  he  had  paid 
on  account. 

We  might  rest  the  matter  of  the  motion  n.  o.  v.  entirely 
upon  the  foregoing,  as  it  is  clear  that  if  there  were  any 
facts  for  the  determination  of  a  jury  the  court  could  not 
have  given  binding  instructions.  Especially  should  the 
court  hesitate  to  take  from  the  jury  the  matters  explicitly 
referred  to  it  under  the  order  directing  a  feigned  issue, 
unless  it  clearly  appear  that  the  issue  was  improperly 
Vol.  lxxii — 5 
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granted  and  that  the  facts  adduced  by  plaintiflE  were  in- 
sufficient in  law  to  warrant  a  submission  to  the  jury  of 
the  matters  involved. 

Defendant,  Avho  appears  in  propria  persona,  is  not  a 
member  of  the  bar,  and  labors  under  the  disadvantage  of 
not  distinguishing  in  his  brief  between  matters  proper 
for  consideration  on  a  motion  for  a  new  trial  and  on  mo- 
tion for  judgment  n.  o.  v.  Thus  he  urges  against  the 
court  matters  which,  if  true,  might  warrant  a  new  trial 
but  which  cannot  aid  him  in  obtaining  judgment  on  the 
whole  record. 

He  complains  that  in  charging  the  jury,  "the  court  was 
partial  to  the  plaintiff,  unfair  and  unjust,  and  the  charge 
to  the  jury  was  contrary  to  the  law  and  the  evi- 
dence, in  that  the  court  clearly  instructed  the  jury  to  re- 
turn a  verdict  contrary  to  law." 

An  examination  of  the  charge  of  the  court  will  disprove 
this  allegation. 

The  matter  of  the  statute  of  limitations  was  ruled 
against  the  defendant  on  the  authority  of  Hartranft's 
Est.,  153  Pa.  530. 

The  plea  of  res  adjudicata  sought  to  be  interposed  by 
presenting  a  portion  of  the  testimony  in  the  case  at  No. 
70,  May  Term,  1910,  in  which  the  notes  in  question  here 
were  identified  and  referred  to,  could  not  be  permitted, 
as  the  whole  record  was  not  offered  and  there  was  noth- 
ing by  which  it  could  be  determined  whether  as  a  matter 
of  fact  the  indebtedness  on  these  notes  was  submitted  to 
the  jury  or  referred  to  by  the  court  for  their  consider- 
ation. Moreover,  by  defendant's  own  statement  at  the 
trial  of  this  case,  it  appeared  that  the  case  referred  to  is 
yet  pending  and  undetermined,  no  final  judgment  having 
been  entered  upon  the  verdict. 

The  action  at  No.  70,  May  Term,  1910,  was  an  action 
ex  delicto,  in  which,  if  the  ordinary  rule  was  adhered  to, 
it  would  not  have  been  permissible  to  offer  claims  arising 
ex  contractu  against  the  plaintiflPs  demand  then,  and 
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the  court  held  that  it  would  not  assume  that  the  rule  in 
question  had  been  disregarded. 

Complaint  is  made  as  to  the  form  of  the  verdict ;  but 
even  if  it  was  irregular,  no  harm  was  thereby  done  the 
defendant. 

The  question  as  to  the  form  was  discussed  at  page  86 
of  transcript.  The  jury  was  instructed  that  if  they  found 
that  the  defendant  owed  plaintiff  nothing,  their  verdict 
would  be  for  the  defendant,  which  would  entitle  him  to 
the  fund;  that  if  there  had  been  partial  payments,  their 
verdict  would  be  for  the  balance  due  the  plaintiff,  speci- 
fying it;  and  finally,  that  if  the  Knoxville  Land  Im- 
provement Company  was  entitled  to  all  the  fund  (the 
money  in  court  being  somewhat  less  than  the  full  amount 
of  its  claim ) ,  the  verdict  would  be  for  the  plaintiff.  That 
the  form  of  the  verdict  was  proper  will  appear  by  refer- 
ence to  King  Optical  Company  v.  Royal  Insurance  Com- 
pany, 24  Pa.  532. 

The  motion  for  judgment  n.  o.  v.  must  be  refused. 

Error  assigned,  among  others,  was  refusal  of  defend- 
ant's motion  for  judgment  n.  o.  v. 

J.  J.  Brophy,  appellant  in  propria  persona. 

James  8.  Crawford,  of  Patterson,  Crawford,  Miller  <& 
Arensberg,  and  with  him  James  R.  Dtmn,  for  api>ellee. 

Per  Curiam,  July  17, 1919 : 

In  the  opinion  of  the  court  below  in  banc,  it  is  stated, 
"The  appellant  who  appears  in  propria  persona  is  not 
a  member  of  the  bar,  and  labors  under  the  disadvantage 
of  not  distinguishing  in  his  brief  between  matters  proper 
for  consideration  on  a  motion  for  a  new  trial  and  on  a 
motion  for  judgment  non  obstante  veredicto."  The  same 
difficulty  is  presented  on  this  appeal,  in  which  a  very 
complicated  state  of  facts  is  presented  in  a  very  ingen- 
ious manner,  but  in  the  light  of  the  record  as  presented 
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we  cannot  consider  a  number  of  the  assignments  of  error. 
After  an  examination  of  the  whole  record  we  are  con- 
vinced that  the  defense  was  fairly  and  rightfully  pre- 
sented to  the  jury,  under  a  proi)er  issue.  For  the  rea- 
sons given  by  the  court  below  in  refusing  the  motion  for 
judgment  non  obstante  veredicto,  the  judgment  is  af- 
firmed. 


McKay  and  Campbell  v.  Jarvis  Land  C5o.    Appeal 
of  Mary  Gassarini  et  al. 

Mortgage — Mechanic's  lien — Divesting  of  mortgage. 

Where  a  mortgage  and  a  mechanic's  lien  are  liens  upon  the  land 
in  order  named,  and  the  land  is  sold  at  sheriff's  sale  under  the 
mechanic's  lien,  the  mortg^age  is  not  divested  by  the  sale,  although 
the  bill  of  particulars  attached  to  the  claim  contains  charges  for 
materials  prior  to  the  date  of  the  mortgage,  but  the  lien  itself  did 
not  contain  any  statement  as  to  the  time  when  the  building  was  be- 
gun. 

Argued  May  6, 1919.  Appeal,  No.  163,  April  T.,  1919, 
by  Mary  Cassarini  and  Dominec  Cassarini,  her  husband, 
sometimes  known  as  Mary  Cassidy  and  Dominec  Cassidy, 
and  George  L.  Gearing,  terre  tenants,  from  judgment  of 
C.  P.  Allegheny  Co.,  July  T.,  1918,  No.  717,  on  verdict  for 
plaintiflFs  in  case  of  W.  L.  McKay  and  P.  W.  Campbell, 
Receivers  of  MacGavern  &  Lytle,  Inc.,  v.  Jarvis  Land 
Company,  with  notice  to  Mary  Cassarini  and  Dominec 
Cassarini,  her  husband,  sometimes  known  as  Mary  Cas- 
sidy and  Dominec  Cassidy,  and  George  L.  Gearing,  terre- 
tenants.  Before  Orlady,  P.  J.,  Porter,  Henderson, 
Head,  Tbexlbr,  Williams  and  Keller,  J  J.    Affirmed. 

Scire  facias  sur  mortgage.    Before  Shapbr,  J. 
The  court  gave  binding  instructions  for  the  plaintiff. 
Defendant  appealed. 

The  facts  appear  in  the  following  opinion  by  the  court 
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below  8ur  motion  for  judgment  n.  o.  v.  and  motion  for 
new  trial. 

The  action  is  a  scire  facias  on  a  mortgage.  The  motion 
for  judgment  n.  o.  v.  is  founded  upon  the  contention  of 
the  defendant  that  the  mortgage  was  divested  by  sheriflPs 
sale.  The  title  of  the  terre-tenants  is  derived  through  a 
sherifiTs  deed  made  in  pursuance  of  a  sale  on  a  mechan- 
ic's lien.  This  mechanic's  lien  was  filed  after  the  mort- 
gage in  suit  was  recorded.  The  mechanic's  lien  did  not 
contain  any  statement  as  to  the  time  when  the  building 
was  begun,  but  the  bill  of  particulars  annexed  to  it  and 
referred  to  in  it,  contained  charges  for  lumber  which 
were  dated  before  the  recording  of  the  mortgage.  It  was 
held  at  the  trial  that  in  this  state  of  the  record  the  mort- 
gage was  not  divested,  there  being  no  evidence  of  any 
prior  lien.  The  case  seems  to  be  the  same  as  that  of 
Redding  v.  Hopson,  90  Pa.  494.  In  that  case  the  bill  of 
particulars  showed  that  all  the  work  done  and  material 
furnished  was  done  before  the  recording  of  the  mortgage, 
but  the  lien  itself  contained  no  statement  as  to  the  be- 
ginning of  the  building.  In  that  case  it  was  held  that  the 
mortgage  was  not  divested.  This  was  followed  in  the 
case  of  Billiard  v.  Tustin,  172  Pa.  354.  No  case  has  been 
called  to  our  attention  in  which  any  different  rule  is  laid 
down,  and  the  motion  for  judgment  n.  o.  v.  must  there- 
fore be  dismissed. 

The  motion  for  a  new  trial  is  founded  on  the  refusal  of 
the  court  to  admit  evidence  that  sometime  after  the 
sheriff's  sale  a  purchaser  at  the  sale  had  paid  fifty  dollars 
to  the  treasurer  of  the  corporation  whose  receivers  are 
plaintiffs  herein,  and  that  he  had  agreed  for  that  amount 
to  release  or  satisfy  the  mortgage;  there  being  no  evi- 
dence that  this  treasurer  had  any  authority  to  satisfy 
mortgages  or  settle  claims,  and  no  evidence  that  the  fifty 
dollars  had  ever  gone  into  the  treasury  of  the  company. 
In  the  absence  of  any  specific  authority  the  treasurer  of 
the  company  has  no  authority  to  convey  its  securities  or 
release  mortgages.    We  are  therefore  of  opinion  that  the 
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evidence  given  and  offered  as  to  this  matter  showed  no 
defense  to  the  action,  and  a  new  trial  must  therefore  be 
refused. 

The  motion  for  judgment  n.  o.  v.  and  the  motion  for  a 
neAv  trial  are  therefore  both  refused. 

Error  assigned,  among  others,  was  in  giving  binding 
instructions  for  the  plaintiff. 

W.  H.  Lemon  and  Joseph  F.  Mwyhugh,  for  appellants. 

R.  B.  Ivory,  for  appellees. 

Per  Curiam,  July  17, 1919 : 

The  opinion  filed  by  the  learned  court  below  in  refus- 
ing the  motion  for  a  new  trial  and  for  judgment  non  ob- 
stante veredicto,  is  a  sufficient  answer  to  the  assignments 
of  error. 

The  judgment  is  affirmed. 


Paul,  Appellant,  v.  Paul. 

Divorce — Adultery — Insufficient  evidence. 

Where  the  only  evidence  in  an  action  for  divorce  on  the  ground 
of  adultery  is  the  testimony  of  libelant,  unsupported  by  corrobo- 
rating circumstances,  and  specifically  denied  by  respondent,  the  de- 
cree of  the  court,  dismissing  exceptions  to  the  master's  report,  and 
refusing  a  divorce,  will  not  be  reversed  on  appeal. 

Submitted  May  2,  1919.  Appeal,  No.  162,  April  T., 
1919,  by  libelant,  from  decree  of  C.  P.  Allegheny  Co., 
Jan.  T.,  1918,  No.  1741,  refusing  a  divorce  in  case  of 
Prank  Paul  v.  Lena  Paul.  Before  Oblady,  P.  J.,  Porter, 
Hbndbrson,  Head,  Tbexler,  Wiluams  and  Keller,  J  J. 
Affirmed. 

Libel  in  divorce. 

The  master,  William  A.  Wilson,  Esq.,  found  and  recom- 
mended in  part  as  follows : 


Digitized  by  VjOOQIC 


PAUL,  Appellant,  v.  PAUL.  71 

70,  (1919).]  Statement  of  Facts. 

On  the  afternoon  of  the  4th  of  July,  1917,  libelant  tes- 
tified that  he  returned  home  unexpectedly,  looked 
through  the  window  into  Baerrer's  room  and  saw  re- 
spondent sitting  on  Baerrer's  lap  in  the  act  of  sexual 
intercourse.  He  rapped  twice  on  the  window  and  called 
to  some  neighbor  children  who  were  sitting  on  a  railing 
a  short  distance  down  the  street.  The  respondent  came 
out  of  Baerrer's  room  into  the  yard,  followed  shortly 
after  by  Baerrer.  An  altercation  then  ensued  between 
respondent  and  libelant  and  he  took  his  clothes  and  left 
the  house.  The  parties  have  not  lived  together  since. 
Three  neighbors  testified  for  libelant  that  they  saw  Mrs. 
Paul  and  Baerrer  coming  from  Baerrer's  room  and  saw 
the  altercation  between  the  husband  and  wife.  None  of 
them  saw  what  Mrs.  Paul  was  doing  in  Baerrer's  room 
or  heard  the  subject  of  the  dispute. 

Respondent  admits  she  was  in  Baerrer's  room.  She 
had  just  finished  cleaning  the  room,  as  was  her  custom, 
and  was  standing  by  the  dresser  conversing  with  Baerrer 
when  her  husband  appeared  at  the  window.  The  blind 
had  not  been  lowered  nor  any  other  precaution  against 
detection  taken.  Her  testimony  is  corroborated  in  every 
point  by  the  corespondent,  John  Baerrer. 

The  quality  of  the  testimony  which  is  necessary  to 
sustain  a  charge  of  adultery  is  the  same  in  a  civil  case  as 
in  a  criminal  case.  The  only  difference  is  in  the  quantity. 
In  a  criminal  case  the  charge  must  be  proved  beyond  a 
reasonable  doubt,  whereas  a  preponderance  of  evidence 
is  all  that  is  requisite  in  a  civil  case.  A  preponderance  of 
evidence  has  no  necessary  relation  to  the  number  of  wit- 
nesses on  the  one  side  or  the  other.  It  might  easily  be 
conceived  that  the  testimony  of  libelant  alone  might  out- 
weigh the  oaths  of  an  array  of  witnesses  for  the  re- 
spondent, provided  that  his  testimony  was  accompanied 
by  the  proof  of  such  adulterous  inclination,  and  oppor- 
tunity on  the  part  of  respondent,  as  would  impel  an  in- 
ference of  her  guilt.  But  there  is  no  such  support  for 
libelant's  testimony  in  this  case.     Unless  tho  mnster 
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should  believe  the  unsupported  testimony  of  libelant  and 
entirely  discredit  the  testimony  of  both  the  respondent 
and  corespondent  he  would  not  be  warranted  in  recom- 
mending a  decree  in  this  case.  As  was  said  by  Judge 
RiCB  in  Buys  v.  Buys,  56  Pa.  Superior  Ct.  338-342 : 

"Where  the  case  rests  on  his  (libelant's)  uncorrobo- 
rated testimony  there  is  particular  reason  for  scrutiniz- 
ing it  with  extreme  care  and  for  requiring  strict  proof  of 
every  essential  fact." 

Mrs.  Paul  and  Mr.  Baerrer  impressed  the  master  by 
their  demeanor  and  manner  of  testifying  as  being  in  no 
way  less  worthy  of  belief  than  libelant.  The  two  daugh- 
ters of  the  parties,  both  of  whom  testified  for  respondent, 
particularly  impressed  the  master  as  being  honest  and 
sincere  in  their  testimony.  A  careful  consideration  of 
the  testimony  produced  by  both  parties,  and  the  demean- 
or of  the  witnesses,  has  failed  to  convince  the  master  that 
libelant  has  measured  up  to  the  proof  which  is  required 
of  him  in  this  case. 

The  master  therefore  recommends  that  the  libelant 
should  be  refused  a  divorce  on  the  ground  of  the  respond- 
ent's adultery. 

Exceptions  to  the  above  findings  and  recommendation 
were  overruled  and  a  decree  entered  in  accordance  with 
the  master's  report  refusing  a  divorce. 

Error  assigned  was  the  decree  of  the  court. 

Francis  A.  Wolf^  and  with  him  F.  W.  Ries,  Jr.,  for  ap- 
pellant. 

No  appearance  and  no  printed  brief  for  appellee. 

Pbe  Curiam,  July  17, 1919  : 

The  decree  from  which  this  appeal  is  taken  is  sup- 
ported by  the  report  of  a  master  who  very  carefully  con- 
sidered the  testimony  adduced  before  him,  and  recom- 
mended that  the  libelant  should  be  refused  a  divorce,  etc.^ 
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followed  by  a  close  scrutiny  of  all  the  testimony  by  the 
court  below ;  dismissal  of  the  exceptions  filed  to  the  mas- 
ter's report  and  affirming  his  recommendation  in  refus- 
ing a  divorce.  We  have  examined  the  whole  record  and 
concur  in  the  conclusion  reached. 
The  decree  is  affirmed. 


CJommonwealth  v.  Wills,  Appellant 

Criminal  law — Involuntary  manslaughter — Proof  of  character—' 
Evidence. 

Evidence  of  good  character  is  substantive  and  positive  proof  in  a 
prisoner's  behalf.  It  may  give  rise  to  reasonable  doubt  which  would 
not  otherwise  exist  by  making  it  improbable  that  a  man  of  such 
character  would  commit  the  offense  charged.  On  a  prosecution  for 
involimtary  manslaughter,  arising  out  of  an  automobile  accident  it 
is  not  error  for  the  court  to  charge  as  follows : 

'*The  question  of  the  reputation  of  the  defendant  in  any  criminal 
case,  of  course,  is  to  be  considered.  Wtere  there  is  testimony  of 
good  reputation,  it  is  a  fact,  a  substantive  fact  which  you  are  to 
take  into  consideration;  but  the  only  bearing  that  could  have  in 
this  case  would  be  as  to  the  probabilities  of  how  this  accident  hap- 
pened, because  it  is  not  a  question  of  careful  driving  in  itself,  or 
carelessness  in  the  ordinary  sense  of  those  terms,  provided  there  is 
that  lack  of  proper  care  to  protect  parties  who  were  on  the  street.'* 

Criminal  law — Involuntary  manslaughter — Reasonable  doubt -^ 
Charge  of  court — Instructions  to  jury. 

In  a  prosecution  for  involuntary  manslaughter  the  instructions 
by  the  court  on  the  question  of  reasonable  doubt  that  "the  burden 
rests  upon  the  Commonwealth  in  every  case  to  satisfy  you  beyond 
any  reasonable  doubt,  as  to  the  guilt  of  the  defendant,"  are  suf- 
ficient. 

Argued  May  8,  1919.  Appeal,  No.  60,  April  T.,  1919, 
by  defendant,  from  judgment  of  Q.  S.  Allegheny  Co., 
Nov.  T.,  1917,  No.  44,  from  verdict  of  guilty  in  case  of 
Commonwealth  v.  Wallace  L.  Wills.  Before  Orlady, 
P.  J.,  Porter,  Henderson,  Head,  Trbxlbr,  Williams 
and  Keller,  J  J.   Affirmed. 
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Indictment  for  involuntary  manslaughter.  Before 
Caepbntbb,  J. 

At  the  trial  the  court  charged  in  part  as  follows : 

[The  question  of  the  reputation  of  the  defendant  in  any 
criminal  case,  of  course,  is  to  be  considered.  Where  there 
is  testimony  of  good  reputation,  it  is  a  fact,  a  substantive 
fact  which  you  are  to  take  into  consideration ;  but  the 
only  bearing  that  could  have  in  this  case  would  be  as  to 
the  probabilities  of  how  this  accident  happened,  because 
it  is  not  a  question  of  careful  driving  in  itself,  or  careless- 
ness in  the  ordinary  sense  of  those  terms,  provided  there 
is  that  lack  of  proper  care  to  protect  parties  who  were 
on  the  street.] 

Before  the  jury  retires,  I  want  to  say  to  you,  gentlemen, 
what  you  have  so  often  heard,  that  [the  burden  rests 
upon  the  Commonwealth  in  every  case  to  satisfy  you 
beyond  any  reasonable  doubt,  as  to  the  guilt  of  the  de- 
fendant.] 

Verdict  of  guilty  upon  which  judgment  of  sentence  was 
passed.    Defendant  appealed. 

Error  assigned^  among  others,  were  the  portions  of  the 
charge  of  the  court  as  above,  quoting  them. 

Edmund  K.  Trent,  and  with  him  Prichard,  Trent  d 
Montgomery,  for  appellant. 

Earry  A.  Estep,  Assistant  District  Attorney,  and  with 
him  Harry  E.  Roward,  District  Attorney,  for  appellee. 

Pee  Curiam,  July  17, 1919 : 

The  only  suggestion  of  error  on  this  appeal  is  that  the 
charge  of  the  court  was  inadequate  in  discussing  the  bear- 
ing and  weight  of  the  evidence  relating  to  good  reputa- 
tion and  when  discussing  the  presumption  of  innocence 
and  burden  of  proof  in  such  a  case.  The  court  held  the 
Commonwealth  strictly  to  the  rule  that  it  must  satisfy 
the  jury,  beyond  any  reasonable  doubt,  as  to  the  guilt  of 
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the  defendant,  and  following  Commonwealth  v.  Berney, 
66  Pa.  Superior  Ct.  434440,  and  the  same  case  on  appeal 
to  the  Supreme  Court,  262  Pa.  174,  the  instruction  was 
adequate.  And  so  too  as  to  evidence  in  regard  to  good 
reputation,  the  charge  was  fully  sustained  by  Common- 
wealth V.  Harmon,  199  Pa.  521,  and  Commonwealth  v. 
Webb,  252  Pa.  196.  The  case  was  fairly  submitted  in  an 
adequate  charge,  and  under  all  the  clearly  established 
facts,  any  other  verdict  than  that  rendered  would  have 
been  a  mistake. 

The  judgment  is  affirmed,  the  record  to  be  remitted  to 
the  court  below  and  it  is  ordered  that  the  defendant  ap- 
pear therein  at  such  time  as  he  may  be  called  and  be  by 
that  court  committed  until  he  has  complied  with  the  sen- 
tence or  any  part  of  it  which  had  not  been  performed  at 
the  time  the  appeal  in  this  case  was  made  a  supersedeas. 


Williams  v.  Williams,  Appellant. 

Divorce — Indignities  to  person — Life  burdensome, 
A  husband  is  entitled  to  a  divorce  where  he  shows  by  competent 
testimony  that  his  wife  persistently  and  for  a  long  period  of  time 
acted  in  a  highly  excitable  and  hysterical  way,  used  disagree- 
able and  abusive  language  toward  the  libelant,  threatened  him  with 
a  knife  several  times  and  behaved  in  a  violent  and  vindictive  man- 
ner toward  him. 

Argued  April  22, 1919.  Appeal,  No.  52,  April  T.,  1919, 
by  respondent,  from  decree  of  C.  P.  Payette  County, 
June  T.,  1916,  No.  344,  awarding  divorce  in  case  of 
Josiah  V.  Williams  v.  Martha  I.  Williams.  Before  On- 
LADY,  P.  J.,  Porter,  Henderson,  Head,  Trbxlbb,  Wil- 
liams and  Keller,  J  J.    Affirmed. 

Libel  for  divorce.    Before  Van  Swearingen,  P.  J. 
From  the  record  it  appeared  that  the  libelant  and  re- 
spondent were  married  on  May  19,  1915,  when  the  libel- 
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ant  was  67  years  old  and  the  respondent  42  years  old. 
That  shortly  after  their  marriage  the  respondent  began  to 
act  in  a  highly  excitable  and  hysterical  manner,  frequent- 
ly used  abusive  language,  when  addressing  the  libelant, 
and  threatened  to  kill  or  poison  him  at  various  times. 

The  testimony  of  the  libelant  was  denied  by  the  re- 
spondent. 

The  case  was  referred  to  Richard  W.  Dawson,  Esq.,  as 
master,  who  recommended  that  a  decree  in  divorce  be 
entered. 

Exceptions  to  the  recommendation  of  the  master  were 
overruled,  and  a  decree  entered  in  accordance  with  the 
master's  report. 

Error  assigned  was  the  decree  of  the  court. 

George  Patterson,  for  appellant. 

Lee  Smith,  for  appellee. 

Per  Curiam,  July  17, 1919 : 

The  master  appointed  in  this  case  discharged  his  duties 
with  exceptional  care  and  fidelity.  His  recommendation 
is  fully  warranted  by  the  clearly  established  facts  in  the 
case,  which  after  being  fully  considered  by  the  court 
were  approved  and  a  decree  of  divorce  entered,  the  only 
assignment  of  error  being  the  making  of  the  decree.  We 
have  carefully  examined  all  the  testimony  in  this  case 
and  concur  in  the  conclusion  reached  by  the  master  and 
the  court  below. 

The  decree  is  affirmed. 
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Dunbar  v.  Lutton,  Appellant 

Judgment — Opening  judgment — Discretion  of  court. 

A  rule  to  open  a  judgment  is  an  equitable  proceeding  addressed 
to  the  sound  discretion  of  the  court  below.  The  refusal  to  open  a 
judgment  will  not  be  reversed  by  the  appellate  court  where  there 
is  no  evidence  of  an  abuse  of  such  discretion,  and  the  record  shows 
that  the  defendant  had  not  adduced  sufficient  proof  to  warrant  the 
court  in  submitting  the  case  to  a  jury. 

Argued  April  22,  1919.  Appeal,  No.  107,  April  T., 
1919,  by  defendant,  from  order  of  C.  P.  Lawrence  Co., 
Dec.  T.,  1916,  No.  47,  discharging  rule  to  open  judgment 
in  case  of  Clayton  H.  Dunbar  v.  J.  W.  Lutton.  Before 
Orlady,  p.  J.,  Porter,  Henderson,  Head,  Trbxlbr,  Wil- 
liams and  Keller,  JJ.    Affirmed. 

Bule  to  open  judgment. 

The  facts  appear  in  the  following  opinion  by  Emery, 
P.  J.,  discharging  rule  to  open  judgment : 

September  25,  1916,  a  judgment  by  confession  was 
entered  on  a  judgment  note  dated  July  6,  1914,  at  two 
years,  for  five  hundred  and  fifty  dollars.  This  note  on  its 
face  is  payable  to  plaintiflf  and  is  signed  by  defendant. 
On  same  day  execution  was  issued  and  levy  made. 

October  13,  1916,  defendant  presented  his  petition  to 
stay  the  writ  and  open  the  judgment.  The  defendant  al- 
leges in  his  petition  that  he  did  not  owe  the  plaintiflf  any 
money  and  that  he  did  not  sign  and  deliver  the  said  note, 
and  that  the  signature  to  it  was  a  forgery.  The  writ  was 
stayed  and  rule  granted  to  show  cause  why  the  judgment 
should  not  be  opened.  An  answer  was  filed,  replication 
thereto  by  defendant  and  testimony  was  taken.  From 
the  evidence  the  court  finds  the  following  facts : 

First :  The  plaintiflf  and  defendant  are  brothers-in-law ; 
that  is,  the  wives  of  plaintiflf  and  of  defendant  are  sisters. 
The  defendant  had  been  previously  married  and  has  a 
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son,  Harry  Lutton,  now  a  young  man,  by  such  former 
marriage.  The  name  of  defendant's  present  wife  is  Caro- 
line M.  Lutton,  and  she  had  been  married  only  three  or 
four  years  at  the  time  the  note  in  question  is  dated. 

Second :  In  June,  1914,  some  trouble  arose  between  the 
defendant  and  his  wife.  The  plaintiff  undertook  to  ad- 
just it.  He  saw  the  defendant  ou  June  5th  and  told  him 
the  wife  demanded  $550.  The  next  day,  June  6th,  the 
plaintiff  and  Harvey  Lutton,  a  son  of  defendant,  went  to 
the  office  of  H.  L.  Wilson,  a  justice  of  the  peace,  and 
papers  were  drawn  up  for  the  parties  to  sign. 

Third :  On  the  same  evening  the  defendant  and  his  son, 
Harvey,  went  to  the  office  of  the  justice.  The  defendant 
signed  and  acknowledged  a  form  of  separation  agreement, 
and  also  a  mortgage  on  land  he  owns  in  this  county. 
These  two  original  papers  are  attached  to  the  depositions. 

Fourth:  Afterwards  Caroline  M.  Lutton,  the  wife, 
signed  the  separation  agreement.  The  agreement  to  live 
separate  and  the  mortgage  are  both  dated  June  6,  1914, 
and  the  acknowledgment  on  each  bears  the  same  date. 
The  note  is  dated  July  6, 1914.  The  justice  drew  all  the 
papers.  He  is  unable  to  explain  the  discrepancy  in  dates 
unless  he  made  an  error  and  wrote  July  instead  of  June 
when  filling  out  the  note. 

Fifth :  The  defendant  admits  signing  the  separation 
papers  and  the  mortgage  but  denies  signing  the  note.  In 
this  he  is  corroborated  by  his  son  Harvey.  The  justice 
says  defendant  was  not  in  his  office  again  to  sign  papers 
and  insists  that  defendant  signed  the  note  at  the  same 
time  he  signed  the  other  papers. 

Sixth :  In  the  separation  agreement  the  defendant  is 
named  as  the  first  party  and  his  wife,  Caroline  M.  Lutton, 
as  second  party.  The  agreement  recites  as  the  consider- 
ation the  sum  of  five  hundred  and  fifty  dollars  "this  day 
paid  by  the  party  of  the  first  part  to  the  party  of  the  sec- 
ond part,  the  receipt  whereof  is  hereby  acknowledged," 
whereupon  the  wife  agrees  to  live  apart  from  her  husband 
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and  explicitly  released  his  real  and  personal  property 
from  any  and  all  claims  which  she  might  have  as  his  wife. 

Seventh :  The  mortgage  recites  that  it  is  given  in  con- 
sideration of  |550  "received  to  my  full  satisfaction  of 
Clayton  H.  Dunbar,"  and  its  conditions  reads :  "The  con- 
dition of  this  deed  is  such  that  whereas  the  said  Jacob  W. 
Lutton  has  executed  and  delivered  to  the  said  Clayton  H. 
Dunbar  a  certain  promissory  note  of  even  date  herewith 
for  the  sum  of  (550,  due  two  years  after  date,  with  inter- 
est at  the  rate  of  six  per  cent  per  annum  payable  semian- 
nually." 

Eighth:  The  plaintiff  paid  the  $550  to  defendant's 
wife.  The  three  papers,  separation  agreement,  mortgage 
and  note  all  came  to  plaintiff  through  the  hands  of  his 
wife,  who  received  them  from  the  justice  who  prepared 
them.  The  last  instalment  of  money  was  paid  by  plain- 
tiff to  defendant's  wife  and  the  receipt  was  given  for  the 
full  amount  at  the  time.  On  June  9,  1914,  plaintiff's 
wife  took  all  the  papers  to  the  oflSce  of  the  recorder  of 
deeds  in  Lawrence  County.  The  recorder  kept  the  mort- 
gage for  record  and  returned  the  note  and  the  agreement 
to  her. 

Ninth :  The  signatures  to  the  note  appear  to  be  in  the 
same  handwriting  as  the  signatures  to  the  agreement  and 
the  mortgage. 

CONCLUSIONS  OF  LAVT. 

1.  In  passing  on  an  application  to  open  a  judgment 
confessed  the  judge  sits  as  a  chancellor.  It  is  his  duty 
to  open  the  judgment  and  submit  the  defense  to  a  jury  if 
the  evidence  presented  is  sufficient  to  sustain  a  verdict 
against  the  judgment. 

2.  The  circumstances  tend  strongly  to  contradict  the 
story  of  the  defendant.  The  most  emphatic  i)ortions  of 
his  testimony  are  his  references  to  the  effect  that  the 
money  was  paid  to  his  wife  instead  of  to  him  for  her. 
He  appears  to  have  entertained  some  fear  or  purpose  of 
being  able  to  ^^iSx"  things  with  her  after  he  would  get  the 
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money.  His  serious  disappointment  in  not  actually  re- 
ceiving the  money  is  quite  apparent  throughout  his  ex- 
amination. 

3.  The  plan  for  the  separation  was  very  simple.  The 
papers  show  that  the  justice  knew  how  to  carry  such  a 
plan  into  effect,  except  as  to  the  discrepancy  in  the 
month  of  July  for  June.  The  note  corresponds  precisely 
with  the  plan  with  the  recitals  in  the  agreement  and 
mortgage.  The  carelessness  evidenced  by  writing  July 
instead  of  June  when  the  other  two  papers  were  before 
the  parties,  tends  very  strongly  to  rebut  the  theory  of 
forgery.  To  hold  that  there  was  no  note  prepared  and 
signed  with  the  other  papers  is  to  find  the  justice  and  the 
other  parties  as  well  ignorant  of  the  contents  of  the  agree- 
ment and  the  mortgage;  and,  in  fact,  ignorant  of  the 
simple  terms  necessary  to  carry  the  plan  into  execution. 

4.  Under  the  evidence  presented  the  court  could  not 
sustain  a  verdict  against  the  judgment  entered  on  this 
note,  and,  consequently,  the  case  should  not  be  submitted 
to  a  jury. 

The  court  discharged  the  rule  to  open  judgment. 

Error  assigned  was  the  order  of  the  court. 

Mont  L.  Alley,  for  appellant. 

Edward  K.  Logan,  and  with  him  WUKam  E.  Porter, 
for  appellee. 

Per  Curiam,  July  17, 1919 : 

This  appeal  is  from  the  order  of  the  court  below  dis- 
charging a  rule  to  open  a  judgment.  The  disputed  facts 
were  developed  on  depositions  and,  after  argument  be- 
fore the  court,  in  a  carefully  considered  opinion  reciting 
material  facts  it  was  held,  that  the  defendant  had  not 
adduced  sufficient  proof  to  warrant  the  court  in  submit- 
ting the  case  to  a  jury.  An  application  of  this  character 
is  addressed  to  the  sound  discretion  of  the  court,  and  on 
an  appeal  to  an  appellate  court  the  question  is  whether 
there  has  been  the  proper  exercise  of  that  discretion  by 
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the  court  below.  This  discretion^  of  course,  must  be  a 
sound,  judicial  one,  and  to  sustain  a  judgment  it  must 
be  exercised  upon  the  facts  and  circumstances  before  the 
court  after  they  have  been  heard  and  duly  considered: 
Mullet's  Exr.  v.  Hensel,  7  Pa.  Superior  Ct.  524 ;  Hunting- 
don County  App.,  11  Pa.  Superior  Ct.  386;  Colquhoun  v. 
Manf .  Co.,  62  Pa.  Superior  Ct.  85 ;  Rishel  v.  Crouse,  162 
Pa.  3 ;  Young  v.  Keim,  34  Pa.  Superior  Ct.  337. 

After  a  careful  examination  of  the  testimony  we  adopt 
the  conclusions  of  fact  and  law  as  exhibited  in  the  opinion 
of  the  court  filed,  and  the  judgment  is  affirmed. 


Sefler,  Appellant,  v.  Borough  of  McKees  Bocks. 

Boroughs— Act  of  May  21, 191S,  P.  L.  £8i—Ttix  collector— Com- 
pensation — Discretion  of  borough  council — Equity. 

1.  A  borough  council  has  full  authority  to  fix  the  compensation 
of  a  tax  collector  under  the  provisions  of  the  Act  of  May  21, 1913, 
P.  L.  284. 

2.  An  ordinance  duly  passed  by  a  borough  council  reducing  the 
commissions  of  a  tax  collector  is  a  proper  exercise  of  its  authority, 
and  is  not  such  abuse  of  discretion  as  would  justify  the  interference 
of  a  court  of  equity. 

8.  Section  13,  Article  III,  of  the  Constitution  of  Pennsylvania, 
providing  that  no  law  shall  increase  or  diminish  the  emoluments 
of  any  public  officer  after  his  election  or  appointment,  refers  to  the 
acts  of  the  legislature,  and  the  action  of  a  borough,  in  reducing  the 
compensation  of  a  tax  collector  by  ordinance,  is  not  in  violation  of 
the  Constitution. 

Argued  May  7,  1919.  Appeal,  No.  32,  April  T.,  1919, 
by  plaintiff,  from  decree  of  C.  P.  Allegheny  Co.,  Oct.  T., 
1916,  No.  1560,  in  equity  dismissing  bill  of  complaint  in 
case  of  E.  A.  Sefler  v.  The  Borough  of  McKees  Bocks, 
Jacob  Herbst,  Burgess;  William  Gast,  S.  H.  Morgan, 
Chas.  Nauman,  Samuel  Werling,  Jeffrey  Davis,  D.  J. 
iledding  and  Charles  H.  Langhurst,  Members  of  the  Town 
Council  of  the  Borough  of  McKees  Bocks,  W.  J.  Cau- 
ghey,  Secretary  of  the  Borough  of  McKees  Bocks,  and 
Vol.  lxxii— 6 


Digitized  by  VjOOQIC 


82      SEFLER,  Appellant,  v.  McKEES  ROCKS  BORO. 
Statement  of  Facts — Opinion  of  Court  below.  [72  Pa.  Superior  Ct. 
Wm.  J.  Booth,  Treasurer  of  the  Borough  of  McKees 
Rocks.   Before  Orlady,  P.  J.,  Porter,  Henderson,  Head, 
Trexler,  Williams  and  Keller,  J  J.   Affirmed. 

Bill  in  equity  to  restrain  the  defendants  from  interfer- 
ing with  plaintiff  as  tax  collector  in  collecting  and  re- 
taining his  compensation  on  tax  at  the  rate  of  3  1-3  per 
cent,  on  the  amount  collected  under  the  ordinance  of  De- 
cember 30, 1915.    Before  Evans,  J. 

The  facts  appear  from  the  following  findings  of  fact 
and  conclusions  of  law : 

First.  The  plaintiff  was  at  the  time  of  filing  this  bill 
tax  collector  for  the  Borough  of  McKees  Bocks.  He  was 
appointed  tax  collector  in  the  month  of  February,  1909, 
and  elected  the  same  month,  and  reelected  at  the  Novem- 
ber election  of  1913  for  the  term  of  four  years.  Up  until 
1915  his  compensation  for  the  collection  of  taxes  was  the 
commission  provided  for  in  the  Act  of  1885,  namely,  two 
(2%)  per  cent  upon  the  amount  collected,  on  which  a 
discount  was  allowed,  and  five  (5%)  per  cent  on  the 
remainder. 

Second.  On  February  30,  1915,  the  councils  of  the 
borough  passed  an  ordinance,  which  was  approved  by  the 
burgess,  fixing  the  compensation  of  the  tax  collector  for 
the  years  1915, 1916  and  1917  at  three  and  a  half  (3^% ) 
per  cent  upon  the  amount  collected. 

Third.  At  an  adjourned  meeting  of  council  on  the  30th 
of  June,  1916,  an  ordinance  was  introduced  and  passed 
under  suspension  of  the  rules  at  that  meeting  repealing 
the  ordinance  of  December  30,  1915,  and  fixing  the  com- 
pensation of  the  tax  collector  for  the  collection  of  taxes 
for  the  year  1916  at  two  (2%)  on  the  amount  collected. 
That  ordinance  was  presented  the  following  morning  by 
the  clerk  of  council  to  the  burgess,  who  immediately  re- 
turned the  ordinance  to  him  stating  that  he  would  neither 
approve  or  disapprove  it. 

Fourth.  The  next  regular  meeting  of  councils  was  on 
the  3d  of  July,  1916.    At  that  meeting  of  council  the 
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burgess  gave  no  communication  to  council  upon  the  sub- 
ject of  this  ordinance,  except  his  oral  statement  to  the 
clerk  at  jthe  time  of  the  presentation  of  the  ordinance  to 
him. 

Fifth.  On  the  13th  of  July  the  ordinance  was  published 
in  the  McKees  Bocks  Gazette,  and  by  handbills,  with  the 
following  statement : 

"This  ordinance  having  been  presented  to  the  burgess, 
has  been  returned  by  him  without  either  his  approval  or 
disapproval,  and  is  therefore  published  according  to  the 
acts  of  assembly  of  the  Commonwealth  of  Pennsylvania 
in  such  cases  made  and  provided.^' 

Sixth.  At  the  regular  meeting  of  August  7,  1916,  the 
burgess  sent  a  communication  to  council  discussing  the 
ordinance  of  June  30th,  and  closing  with  the  following: 

"Therefore,  I  return  the  ordinance  numbered  678  with- 
out my  approval. 

"  ( Signed )  Jacob  Herbst, 

"Burgess." 

Seventh.  Plaintiff  filed  his  bond  as  tax  collector  for 
the  year  1916  on  April  4th  of  that  year,  which  bond  was 
approved  by  the  court  of  quarter  sessions,  and  on  the 
29th  of  July  the  tax  duplicate  of  the  borough  for  the 
taxes  for  1916  was  deliver.ed  to  the  collector. 

Eighth.  The  plaintiff  after  the  passage  of  the  ordi- 
nance of  December  30,  1915,  accepted  that  ordinance  as 
tax  collector. 

Ninth.  The  commissions  of  the  tax  collector  at  3^^ 
per  cent  as  provided  by  the  ordinance  of  December  30, 
1915,  is  about  tventy  per  cent  more  than  the  commis- 
sions allowed  by  the  Act  of  June  25,  1885,  and  the  com- 
missions at  2  per  cent  as  fixed  by  the  ordinance  of  June 
30, 1916,  is  about  twenty  per  cent  below  the  commissions 
as  fiixed  by  the  Act  of  June  25, 1885. 

CONCLUSIONS  OF  IA.W. 

First.  The  passage  of  the  ordinance  of  December  30, 
1915,  and  the  acceptance  of  that  ordinance  by  the  tax 
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collector  did  not  constitute  a  contract  between  the  col- 
lector and  the  Borough  of  McEees  Bocks. 

Second.  The  ordinance  of  June  30, 1918,  was  regularly 
passed  by  council,  and  not  being  returned  by  the  burgess 
at  the  next  regular  meeting,  to  wit,  the  meeting  of  July 
3d,  with  his  disapproval,  the  ordinance  became  a  law 
upon  its  publication. 

Third.  The  bill  should  be  dismissed  at  the  costs  of  the 
plaintiff. 

DISCUSSION. 

It  is  contended  by  counsel  for  the  plaintiff  that  the  ac- 
ceptance by  the  tax  collector  of  the  ordinance  of  Decem- 
ber 30, 1915,  constituted  a  contract  between  the  collector 
and  the  borough,  and  that  the  ordinance  of  June  30, 1916, 
was  ineffective  to  affect  that  contract.  A  sufficient  an- 
swer to  that  contention  is  a  reference  to  the  case  of  Com- 
monwealth V.  Bacon,  6  S.  &  R.  322,  in  which  the  Supreme 
Court  rules  that  the  fixing  of  the  compensation  of  a 
municipal  officer  or  any  other  officer  with  the  State,  or 
any  subdivision  of  the  State,  is  not  a  contract,  and  for 
the  very  good  reason  that  the  officer  is  not  compelled  to 
serve  out  his  term  and  may  resign  at  any  time  he  sees  fit. 

It  is  also  contended  by  the  plaintiff  that  the  ordinance 
of  June  30,  1916,  violates  Article  III,  Section  13,  of  the 
Constitution  of  this  State,  which  provides  that :  "No  law 
shall  extend  the  term  of  any  public  officer,  or  increase  or 
diminish  his  salary  or  emoluments,  after  his  election  or 
appoinment.'^  That  question  has  also  been  decided  in 
Commonwealth  v.  Bacon,  supra,  and  in  several  other  sub- 
sequent cases,  which  hold  that  the  prohibition  of  the  con- 
stitution refers  to  acts  of  the  legislature  and  not  to  ordi- 
nances of  municipalities.  The  ordinance  of  June  30, 
1916,  was  regularly  passed  by  council.  This  was  not  a 
special  meeting,  of  which  notice  had  to  be  given  of  the 
subjects  which  would  be  taken  up.  It  was  an  adjourn- 
ment of  a  regular  meeting,  and  the  ordinance  was  passed 
under  suspension  of  the  rules.    The  next  regular  meeting 
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was  July  3d,  and  at  that  meeting  it  was  the  duty  of  the 
burgess,  if  he  desired  to  disapprove  this  ordinance,  to 
return  it  to  council  with  his  disapproval.  He  did  not  do 
so,  and  consequently  the  ordinance  became  a  law  as  soon 
as  it  was  published. 

This  reduces  the  question  involved  in  this  case  to  the 
one  question  as  to  whether  the  ordinance  of  June  30, 
1916,  fixing. the  compensation  of  the  tax  collector  is  an 
unreasonable  exercise  of  a  power  expressly  given  to 
council,  and  whether  this  court  has  any  jurisdiction  to 
pass  upon  that  question.  The  Act  of  May  21,  1913, 
P.  L.  284,  amending  Section  9  of  the  Act  of  June  25, 1885, 
provides  as  follows : 

"The  collector  of  taxes  shall  collect  the  taxes  charged 
in  said  duplicates,  and  pay  over  the  same  to  the  respective 
treasurers  or  authorities  entitled  thereto,  after  deducting 
his  commission  for  the  collection  thereof.  Such  commis- 
sion shall  be  fixed  by  the  authorities  of  the  respective 
boroughs  or  townships, .  and  shall  not  exceed  five  per 
centum  of  the  amount  collected." 

Nothing  could  be  more  specific  than  that  council  for 
the  Borough  of  McKees  Rocks  had  full  authority  to  fix 
the  compensation  of  the  tax  collector.  No  appeal  is 
given  to  a  person  aggrieved  to  the  court  of  common  pleas, 
and  notwithstanding  the  decision  of  the  court  in  Mason 
V.  Hanover  Twp.  School  District,  242  Pa.  359,  which  is 
urged  by  counsel  for  the  plaintiff  as  authority  for  sus- 
taining the  jurisdiction  of  the  court  of  equity  in  this 
case,  I  am  firmly  of  the  opinion  that  equity  has  no  juris- 
diction. It  is  a  different  proposition  for  a  court  of 
equity  to  step  in  and  protect  the  public  against  the  clear 
breaches  of  duty  by  an  oJBScer  and  for  equity  to  determine 
what  would  be  a  reasonable  compensation  for  a  public 
oflScer  on  his  petition. 

But  passing  the  question  of  jurisdiction  for  the  present, 
this  court  is  asked  to  say  that  the  fixing  of  the  commis- 
sions of  the  tax  collector  at  two  per  cent  was  an  abuse 
of  authority  conferred  on  council.    Even  if  this  court  has 
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jurisdiction,  it  would  not  interfere  with  the  authority  of 
council  which  has  been  expressly  given  to  it,  unless  the 
abuse  of  that  authority  was  clear.  And  what  is  the  situ- 
ation here?  Council  by  ordinance  of  December  30, 1915, 
fixed  the  compensation  of  this  plaintiff  at  3V2  P^r  cent 
on  the  amount  collected.  That  gave  him  about  twenty 
per  cent  more  than  he  would  have  received  under  the 
Act  of  1885,  and,  it  may  be  stated,  that  he  had  made  no 
objection  to  the  compensation  as  fixed  by  the  Act  of  1885 ; 
he  had  been  working  under  the  act  for  five  years.  Coun- 
cil by  ordinance  of  June  30, 1916,  fixed  his  compensation 
at  about  twenty  per  cent  less  than  the  compensation 
fixed  by  the  Act  of  1885.  It  was  about  a  month  after  the 
passage  of  that  ordinance  before  the  tax  duplicates  were 
given  to  him  by  the  clerk.  It  is  true  that  he  had  filed  his 
bond,  but  he  had  incurred  no  obligations  on  account  of 
that  bond,  and  if  the  compensation  fixed  was  not  satis- 
factory and  he  did  not  think  it  was  sufllcient,  he  was  not 
compelled  to  accept  the  tax  duplicates.  But  is  it  for  this 
court  to  say  that  because  the  borough  council  fixed  the 
compensation  at  twenty  per  cent  below  the  amount  as 
fixed  by  the  Act  of  1885  there  was  an  abuse  of  discretion, 
any  more  than  to  say  that  when  council  fixed  the  com- 
pensation at  3V^  per  cent,  which  was  about  twenty  per 
cent  above  the  compensation  as  fixed  by  the  Act  of  1885, 
there  was  an  abuse  of  discretion  ?  It  is  not  such  a  clear 
abuse  of  discretion  as  would  justify  the  court  of  equity 
in  interfering.    This  bill  should  be  dismissed. 

The  court  dismissed  the  bill  at  the  costs  of  the  plaintiff. 
Plaintiff  appealed. 

Errors  assigned  were  various  findings  of  fact  and  con- 
clusions of  law  and  the  decree  of  the  court. 

Edward  F.  Duffy,  for  appellant. 

George  C.  Bradshaw,  and  with  him  D,  J.  Buckley  and 
Thompson  <t  Bradshaw,  for  appellee. 
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Per  Curiam,  July  17, 1919 : 

The  opinion  of  the  court  below  fully  and  clearly  dis- 
posed of  the  question  raised  by  the  appellant,  and  the 
conclusion  reached  is  supported  by  many  authorities. 
There  was  not  such  a  clear  abuse  of  discretion  on  the  part 
of  the  borough  councils  in  fixing  the  appellant's  com- 
pensation as  would  justify  a  court  of  equity  to  interfere. 

The  decree  is  affirmed. 


Wolf  V.  Wolfe,  Trustee,  Appellant,  and  Lieberman 
et  al.   Garnishees. 

Judgments — Attachment  execution — Service  on  garnishees — Suf- 
ficiency—Act of  July  9,  1901,  P.  L,  6U. 

The  i>erson  issuing  a  writ  of  attachment  may  direct  the  sheriff 
to  serve  both  the  defendant  and  the  garnishee,  but  under  the  pro- 
visions of  the  Act  of  July  9,  1901,  P.  L.  614,  he  has  his  election 
to  serve  or  the  garnishee  alone.  It  is  not  necessary  for  the  attach- 
ing creditor  to  make  service  on  the  defendant,  in  order  to  secure 
his  rights  to  the  funds  in  the  hands  of  the  garnishee. 

Argued  December  9,  1918.  Appeal,  No.  303,  October 
T.,  1918,  by  defendant,  from  judgment  of  C.  P.  No.  3, 
Philadelphia  Co.,  March  T.,  1917,  No.  1324,  discharging 
the  rule  to  quash  writ  of  attachment-execution  and  enter- 
ing judgment  against  the  garnishees  in  the  case  of  Harry 
Wolf  V.  Bertram  K.  Wolfe,  trustee  of  the  estate  of  G.  J. 
Reich,  a  bankrupt,  substituted  defendant,  and  Albert  H. 
Lieberman  and  Emil  J.  Rosenberger,  receivers  of  the 
estate  of  Margolin  &  Block,  garnishees.  Before  Orlady, 
P.  J.,  Porter,  Henderson,  Head,  Trexlbr  and  Wil- 
UAMS,  JJ.   Affirmed. 

Attachment-execution  upon  judgment  in  assumpsit. 
Before  McMichabl,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 
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On  rule  to  show  cause  why  the  writ  of  attachment-exe- 
cution should  not  be  quashed,  the  court  discharged  the 
rule  and  afterwards  entered  judgment  against  the  gar- 
nishees in  the  sum  of  |615,  on  the  rule  for  judgment  for 
the  amount,  admitted  to  be  due,  in  the  garnishees'  answer 
to  plaintiff's  interrogatories.    Defendant  appealed. 

Errors  assigned  were  order  of  the  court  discharging 
rule  to  quash  writ  of  attachment-execution,  and  in  enter- 
ing judgment  in  favor  of  the  plaintiff  and  against  gar- 
nishees. 

Joseph  A.  Allen,  for  appellant. — The  writ  should  have 
been  served  upon  the  defendant  as  well  as  upon  the  gar- 
nishee :  Act  of  June  16, 1836,  P.  L.  755 ;  Act  of  March  20, 
,1845,  P.  L.  188;  Corbyn  v.  BoUman,  4  W.  &  S.  342; 
Miller  v.  Snyder,  138  Pa.  23;  Wisecarver  v.  Braden,  146 
Pa.  42;  Lupton  v.  Moore,  101  Pa.  314. 

David  H.  Cohen,  for  appellee. 

Opinion  by  Orlady,  P.  J.,  July  17, 1919 : 

On  May  11, 1917,  Harry  Wolf,  the  plaintiff,  obtained  a 
judgment  against  G.  J.  Reich,  the  defendant,  for  f970. 
On  June  25,  1917,  a  writ  of  attachment-execution  was 
issued  on  this  judgment  against  the  defendants,  and  Lie- 
berman  and  Rosenberger,  receivers  of  the  estate  of  Mar- 
golin &  Block,  who  were  summoned  as  garnishees.  No 
service  was  made  upon  the  defendant,  Reich,  nor  any  at- 
tempt made  to  so  serve  it,  as  the  writ  was  never  placed 
in  the  sheriff's  hands.  On  March  27, 1918,  Reich,  the  de- 
fendant, was  adjudicated  a  bankrupt,  and  Bertram  K. 
Wolfe  was  appointed  trustee  of  his  estate.  The  trustee 
filed  a  claim  with  the  receivers  of  Margolin  &  Block  for 
the  amount  due  to  the  bankrupt  estate,  and  this  claim 
was  finally  proved  before  the  auditor  of  the  receiver's 
account,  in  the  sum  of  |4,100,  with  allowance  of  a  divi- 
dend of  15  per  cent  or  $615.    On  August  25, 1917,  inter- 
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rogatories  were  filed  by  the  plaintiff  directed  to  the 
garnisheeg  who  on  October  15,  1918,  answered  in  due 
form,  in  which  they  admitted  that  they  held  in  their 
hands  the  sum  of  f  615  as  due  the  defendant  On  October 
17,  1918,  the  plaintiff  took  a  rule  for  judgment  against 
the  garnishees  for  the  amount  in  their  hands  admitted 
to  be  due  the  defendant.  On  October  25,  1918,  the  de- 
fendant's trustee  obtained  a  rule  to  show  cause  why  the 
writ  of  attachment-execution  should  not  be  quashed  on 
the  ground  that  no  service  had  been  made  of  it  upon  the 
defendant,  although  he  was  a  resident  of  Philadelphia 
County  at  the  time  it  was  issued.  After  answer  and 
argument  before  the  court,  the  rule  to  quash  was  dis- 
charged, and  the  plaintiff's  rule  against  the  garnishees 
for  judgment  for  the  amount  admitted  in  their  answer 
to  be  due  was  made  absolute  in  the  sum  of  |615.  Prom 
this  action  of  the  court  this  appeal  is  taken. 

The  question  involved  is,  where  a  defendant  in  a  judg- 
ment resides  within  the  county  at  the  time  a  writ  of  at- 
tachment-execution is  issued  on  the  judgment,  in  order 
to  create  a  valid  attachment  against  funds  in  the  hands 
of  a  garnishee,  must  the  writ  be  served  upon  the  defend- 
ant as  well  as  upon  the  garnishee.  The  serving  of  such 
a  writ  as  provided  by  the  Act  of  June  16, 1836,  P.  L.  755, 
Section  36,  is  as  follows :  "It  shall  be  the  duty  of  the  of- 
ficer charged  with  the  execution  of  such  writ  to  serve  a 
copy  thereof  upon  the  defendant  in  such  judgment,  and 
upon  every  person  and  corporation  within  his  proper 
county,  named  in  the  said  writ  of  attachment,  in  the  man- 
ner provided  for  the  service  of  a  writ  of  summons  in  a 
personal  action."  And  as  amended  by  the  Act  of  March 
20, 1845,  P.  L.  188,  Section  4,  viz:  "So much  of  the  36th 
Section  of  the  Act  of  June  16, 1836,  as  requires  service  of 
the  attachment  on  any  defendant  be  and  the  same  is  here- 
by repealed  except  where  the  defendant  is  a  resident  of 
the  county  in  which  the  attachment  is  issued."  The  pro- 
cedure has  been  radically  changed  by  the  Act  of  July  9, 
1901,  P.  L.  614,  entitled  "An  Act  relating  to  the  Service 


Digitized  by  VjOOQIC 


90  WOLF  V.  WOLFE,  Trustee,  Appellant. 

Opinion  of  the  Court.  [72  Pa.  Superior  Ct. 
of  Certain  Process  in  Actions  at  Law,  and  the  Effect 
Thereof,  and  Providing  who  shall  be  Made  Parties  to 
Certain  Writs,''  and  which  provides :  ^'All  acts  of  assem- 
bly and  parts  of  acts  of  this  Commonwealth,  general, 
special  or  local,  in  relation  to  the  service  of  the  writs 
hereinbefore  set  forth,  inconsistent  herewith,  be  and  the 
same  are  hereby  repealed;  it  being  intended  hereby  to 
furnish  a  complete  and  exclusive  system  in  itself  relative 
to  the  service  of  all  such  writs."  The  writ  of  summons, 
the  writ  of  attachment  in  execution,  and  the  writ  of  scire 
facias  in  personal  actions,  may  be  served  by  the  sheriff, 
in  the  county  wherein  it  is  issued  upon  an  individual,  de- 
fendant or  garnishee. 

It  is  evident  that  the  Act  of  1901  applied  both  to  the 
method  of  service,  as  well  as  to  the  parties  who  are  to  be 
served,  and  this  act  is  given  direct  construction  in  Egolf 
Building  &  Loan  Association  v.  Cleaver,  228  Pa.  60,  in 
which  it  is  held  that  a  treasurer  of  an  association  had  the 
right  to  issue  an  attachment,  summon  himself  as  treasur- 
er as  the  garnishee,  and  that  his  counsel,  though  solicitor 
for  the  association,  had  the  right  to  direct  the  sheriff  to 
make  no  service  upon  the  defendant,  and  to  appear  for 
both  the  attaching  creditor  and  the  garnishee.  And 
further,  that  the  association  had  the  right  to  keep  the 
debtor  in  utter  ignorance  of  the  attachment.  The  good 
taste  of  such  a  proceeding  is  not  considered  by  the  Su- 
preme Court,  but  only  the  legal  right  asserted  by  the  ap- 
pellant. 

The  case  before  us  is  much  stronger.  It  is  conceded 
that  the  service  on  the  garnishee  was  regular,  and  the 
amount  for  which  the  judgment  is  entered  is  not  in  dis- 
pute. The  answer  was  filed  in  the  light  of  the  facts  shown 
by  the  record, — ^and  as  stated  in  Wisecarver  v.  Braden, 
146  Pa.  42,  'We  need  not  discuss  the  question  of  the  suf- 
ficiency of  the  service  npon  the  garnishee,  for  the  reason 
that  he  appeared  and  filed  an  answer.  Under  all  the 
authorities  this  is  a  waiver  of  any  defect  in  service.  The 
rule  to  quash  the  attachment,  in  this  case  is  taken  by  a 
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trustee  in  bankruptcy  of  an  estate  in  which  the  bank- 
rupt has  already  been  discharged,  and  the  trustee  cannot 
be  said  to  be  acting  for  him  who  has  his  discharge.  He  was 
free  to  assent  to  the  proceedings  even  if  irregular.  And 
in  this  case,  his  nonaction  may  be  rightly  taken  as  his 
assent,  as  he  had  the  capacity  to  move  after  his  discharge 
as  a  bankrupt  and  has  not  done  so. 

The  party  issuing  a  writ  of  attachment  may  direct  the 
sheriff  to  serve  both  the  defendant  and  the  garnishee,  but 
under  the  Act  of  1901,  he  has  his  election  to  serve  or  the 
garnishee  alone.  The  important  service  from  the  attach- 
ing creditor's  standpoint,  is  to  stop  the  funds  in  the 
hands  of  the  garnishee,  and  this  the  legislature  has  said 
is  all  that  is  necessary  to  be  done. 

As  in  Egolf  Building  &  Loan  Association  v.  Cleaver, 
supra,  we  pass  only  upon  the  legal  right  asserted,  and 
under  authority  of  that  case  the  judgment  is  affirmed. 


Vernon  v.  Vernon,  Appellant. 

Divorce — Desertion  upon  evidence — Charge  of  court. 

When  there  is  sufficient  evidence  upon  a  given  point  to  go  to  the 
jury,  it  is  the  duty  of  the  judge  to  submit  it  calmly  and  impartially. 
And  if  the  expression  of  the  opinion  on  such  evidence  becomes  a 
matter  of  duty  under  the  circumstances  of  the  particular  case,  great 
care  should  be  exercised  that  such  expression  should  be  given,  so 
as  not  to  mislead,  and  especially  that  it  should  not  be  one-sided. 

Divorce — Charge  of  the  court — Review  of  testimony. 
It  is  reversible  error  for  the  court  in  referring  to  the  testimony  in 
an  action  for  divorce  to  use  language,  the  effect  of  which,  is  to 
minimize  and  prejudice  the  defense.  If  the  testimony  is  not  suf- 
ficient, it  is  the  duty  of  the  court  to  end  the  trial  by  peremptory  in- 
struction, but  the  presentation  of  the  case  must  be  made  with  strict 
impartiality. 

Argued  December  10, 1918.  Appeal,  No.  286,  October 
T.,  1918,  by  respondent,  from  decree  of  C.  P.  No.  3,  Phil- 
adelphia County,  June  T.,  1916,  No.  629,  granting  divorce 
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in  case  of  Alban  J.  Vernon  v.  Hannah  M.  Vernon.  Be- 
fore ORLADY,  p.  J.,  PORTBE,  HENDERSON,  HEAD,  TRBXLBB 

and  Williams,  J  J.    Reversed. 

Libel  for  divorce.    Before  Ferguson,  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Errors  assigned  were  various  rulings  on  evidence  quot- 
ed in  the  opinion  of  the  Superior  Court,  and  the  charge 
of  the  court. 

James  T.  Carey,  and  with  him  Elgin  E.  Weest,  for  ap- 
pellant. 

Joseph  Singer,  for  appellee. 

Opinion  by  Orlady,  P.  J.,  July  17, 1919 : 

The  libelant  and  respondent  were  married  in  1884, 
and  lived  together  as  husband  and  wife  until  August, 
1913,  when  the  wife  removed  from  their  domicile  and  has 
continuously  lived  apart  from  her  husband.  The  charge 
in  this  libel  is  wilful  and  malicious  desertion  without  rea- 
sonable cause.  An  issue  was  framed  and  on  the  trial  a  spe- 
cial question  was  submitted  to  the  jury,  viz :  ^'Did  the  re- 
spondent wilfully  and  maliciously  and  without  reasonable 
cause,  desert  the  libelant  and  absent  herself  from  their 
habitation  on  or  about  August  4, 1913,  and  persist  in  such 
desertion  from  thence  hitherto?  If  she  did  desert  him 
without  reasonable  cause  you  will  answer  yes,  if  she  did 
desert  him  but  had  reasonable  cause  to  desert  him,  you 
will  answer  no."  The  verdict  was  for  the  libelant,  and 
the  respondent  in  this  appeal  urges  that  the  court  erred 
in  excluding  certain  testimony,  and  in  inadequately  pre- 
senting the  defense.  The  first  assignment  of  error  is  to 
the  exclusion,  under  objection,  of  the  question,  ^^Would 
you  have  been  willing  to  talk  over  with  your  husband  the 
question  of  living  together  again  if  he  had  not  been  drunk 
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when  he  called  to  see  you  ?"  And  further,  "Are  you  willing 
to  go  back  and  live  with  him  again  if  he  will  support  you 
and  ceasing  illtreating  you?"  And  again,  "Would  you 
or  would  you  not  have  been  willing,  after  August  4, 1913, 
at  any  time  to  go  back  and  live  with  him,  if  he  made  an 
offer  to  you  that  was  in  good  faith  and  made  it  when  sober 
and  offered  to  stop  illtreating  you?"  The  libelant  was 
prevented  from  answering  these  very  important  ques- 
tions, and  it  is  to  be  reasonably  inferred  that  she  would 
have  answered  them  in  the  affirmative,  which  would  nat- 
urally have  had  great  weight  with  the  jury  in  justifying 
her  living  apart  from  her  husband. 

It  is  not  possible  to  reconcile  the  conduct  of  the  hus- 
band toward  the  wife,  as  shown  by  her  testimony,  which 
in  considerable  measure  is  assented  to  by  him,  with  his 
marital  duties. 

A  brief  excerpt  from  her  testimony  illustrates  his  con- 
duct toward  her :  "Q.  Aside  from  the  question  of  lack  of 
support,  what  was  your  husband's  conduct  towards  you 
during  that  time?  A.  He  cursed  me  every  time  he  looked 
at  me.  Q.  What  was  your  own  condition  of  health,  es- 
pecially in  1913,  just  before  this  alleged  desertion?  A. 
At  the  time  my  son  was  sick  I  had  blood  poisoning.  I 
was  in  bed  seven  weeks.  The  doctor  thought  I  wouldn't 
get  well.  Q.  How  did  your  husband  treat  you  at  that 
time?  A.  He  would  come  and  peep  his  head  in  the  door 
and  go  out  again,  and  he  didn't  care  whether  I  had  any- 
thing to  eat  or  not.  Q.  You  stated  that  he  cursed  you 
every  time  he  looked  at  you.  Give  the  court  and  jury  the 
language  he  would  use 'on  those  occasions.  A.  It  wasn't 
very  nice.  Q.  Just  tell  us.  I  know  it  isn't  very  nice,  but 
we  have  to  hear  those  things.  A.  'Oh,  God  damn  your 
rotten  stinkiftg  heart  to  hell,'  and  called  me  a  bitch  and 
all  those  sort  of  things.  Q.  Did  that  conduct  continue? 
A.  Yes.  Q.  Did  it  continue  after  the  death  of  your 
daughter  or  did  it  stop  at  that  time?  A.  No,  after  that 
too.  Q.  What  was  his  attitude  at  the  table  with  regard 
to  his  meals?   A.  OnrRing  what  he  ate  and  nothing  suited 
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him.  Q.  What  kind  of  curses  would  he  use  about  the 
food?  A.  Whatever  he  would  have,  it  would  be,  'God 
damn  this,  and  God  damn  that,^  and  'Jesus  Christ.'  Q. 
You  say  that  after  your  daughter's  death  he  didn't  give 
anything  toward  keeping  up  the  table?  A.  No.  Q. 
What  happened  between  you  and  Mr.  Vernon  in  regard 
to  his  course  of  conduct?  A.  When  he  got  drunk  he 
would  tear  the  rugs  up  off  the  floor  and  throw  his  bed  out 
of  the  window  and  curse  so  terrible  that  I  could  hardly 
stay  in  the  house.  He  came  home  during  my  daughter's 
sickness  and  fell  drunk  at  the  door  and  had  to  be  taken 
in — at  the  time  she  was  dying.  Q.  It  was  testified  yes- 
terday by  your  husband  that  he  came  to  see  you  on  two 
occasions,  in  Chester.  Do  you  remember  those  visits?  A. 
Yes,  he  was  there,  but  he  was  drunk  both  times,  and  I 
was  afraid  to  see  him.  Q.  He  said  that  he  had  a  conver- 
sation with  you  in  Media,  at  the  Court,  in  which  you  said 
that  you  would  never  live  with  him  again.  Did  he  ever 
make  any  efforts  to  see  you  besides  these  two  times?  A. 
No,  sir.  Q.  Has  he  contributed  anything  to  your  support 
since  that  time,  excepting  under  the  Court  order?  A. 
No,  sir." 

The  effect  to  be  given  this  and  the  other  testimony  was 
explained  by  the  trial  judge  as  follows :  ''T^^hen  you  con- 
sider the  circumstances  of  people,  some  men  who  are  per- 
fectly honorable  and  decent  and  well  behaved  and  good 
citizens,  sometimes,  as  a  matter  of  habit  and  without  any 
real  malice  or  bad  feeling,  use  strong  language  and  pro- 
fane language.  I  knew  of  a  distinguished  man  in  Phila- 
delphia, who  used  it  constantly,  without  one  thought  of 
bad  feeling.  He  used  such  language  when  he  was  in  the 
presence  of  his  best  friends,  and  when  he  was  full  of  the 
milk  of  human  kindness,  but  it  was  a  habit.  You  know, 
with  reference  to  drinking,  that  some  women  think  a  man 
is  drunk  if  he  has  had  a  drink ;  some  people  think  a  man  is 
drunk  if  they  can  smell  liquor  on  him.  Some  men,  of 
course,  are  not  drunk  until  they  have  an  awful  lot  of 
liquor  in  them.     The  drunkenness  is  only  a  part  of  it. 
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The  question  of  cursing  comes  in.  Is  Mrs.  Vernon  the 
kind  of  a  woman  who  is  going  to  be  rendered  unhappy 
and  so  unhappy  that  her  life  is  intolerable  and  burden- 
some if  she  hears  some  cursing?   That  is  for  you. 

It  is  apparent  from  reading  the  charge  of  the  learned 
trial  judge  that  he  had  clearly  defined  yiews  as  to  the 
merit  of  the  defense,  and  unmistakably  presented  them 
to  the  jury  in  such  a  way  as  to  tend  to  influence  their  find- 
ings in  favor  of  the  libelant.  The  charge  is  clearly  open 
to  the  objection  that  its  tendency  was  to  belittle  and 
prejudice  the  defense,  and  that  in  expression  it  was  not 
an  unprejudiced  presentation  of  the  case.  If,  in  the  judg- 
ment of  the  trial  judge  the  testimony  was  not  sufficient 
to  sustain  a  verdict,  it  was  his  right  and  it  may  have 
been  his  duty  to  have  ended  the  trial  by  a  peremptory  in- 
struction. The  learned  trial  judge  and  every  lawyer 
knows  how  unfavorable  may  be  the  impression  made 
upon  jurors  who  must  deliberate  and  form  conclusions 
within  a  very  few  hours,  by  prominently  presenting  as 
the  last  word  to  them  only  one  side  of  a  disputed  ques- 
tion,— and  this  too  by  a  judge  eminent  because  of  his 
judicial  integrity  and  ability.  Under  such  circumstan- 
ces the  probability  is  they  will  assume  there  is  but  one 
side  to  the  case,  and  that  the  one  to  which  the  court  has 
called  their  attention  specially  and  at  length. 

The  well  established  and  frequently  expressed  rule  is 
clearly  stated  in  Siracusa  v.  The  Miller  Construction  Co., 
43  Pa.  Superior  Ct.  466,  ^^When  there  is  sufficient  evi- 
dence upon  a  given  point  to  go  to  the  jury,  it  is  the  duty 
of  the  judge  to  submit  it  calmly  and  impartially.  And 
if  the  expression  of  an  opinion  upon  such  evidence  be- 
comes a  matter  of  duty  under  the  circumstances  of  the 
particular  case,  great  care  should  be  exercised  that  such 
expression  should  be  so  given  as  not  to  mislead,  and  es- 
I)ecially  that  it  should  not  be  one-sided.  The  evidence, 
if  stated  at  all,  should  be  stated  accurately,  as  well  that 
which  makes  in  favor  of  a  party  as  that  which  makes 
against  him ;  deduction  and  theories,  not  warranted  by 
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the  evidence,  should  be  studiously  avoided;  they  can 
hardly  fail  to  mislead  the  jury  and  work  injustice." 
While  the  error  is  manifest,  it  was,  in  our  judgment, 
clearly  unintentional.  This  did  not  change  the  effect 
it  was  likely  to  produce  on  the  minds  of  the  average  jury. 
The  first,  second,  third,  sixth  and  seventh  assignments 
of  error  are  sustained.  The  judgment  is  reversed  and  a 
venire  facias  de  novo  awarded.  • 


Smith  V.  Smith,  Appellant. 

Divorce — Desertion — Justification — Cruel  and  harharoua  treat- 
ment. 

Where  the  libelant  by  his  continued  abuse  and  ill  treatment  of 
the  respondent  compelled  her  to  refrain  from  marital  relations  with 
him,  and  to  eventually  leave  his  house,  he  cannot  afterwards  secure 
a  divorce  on  the  ground  that  the  respondent  wilfully  and  malicious- 
ly deserted  him. 

Argued  December  10,  1918.  Appeal,  No.  129,  April 
T.,  1918,  by  respondent,  from  decree  of  C.  P.  Allegheny 
County,  April  T.,  1917,  No.  1411,  granting  divorce  in 
case  of  Charles  S.  Smith  v.  Clara  D.  Smith.  Before  Or- 
LADY,  P.  J.,  Porter,  Henderson,  Head,  Trbxlbr  and 
Williams,  JJ.    Reversed. 

Libel  for  divorce.    Before  Carpenter,  J. 

The  case  was  referred  to  A.  M.  Simon,  Esq.,  as  master, 
who  recommended  that  a  divorce  be  refused.  On  excep- 
tions to  the  master's  report,  the  court  sustained  the  excep- 
tions and  granted  a  divorce. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  decree  granting  divorce. 

Joseph  Fichntzmany  for  appellant. 
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e/.  F.  Calhoun,  of  Calhoun  cC  Calhoun,  and  with  him 
Samuel  Milliken,  for  appellee. 

Opinion  by  Orlady,  P.  J.,  July  17, 1919 : 

The  single  question  involved  in  this  api>eal  was  wheth- 
er the  respondent  was  justified  under  the  law  in  leaving 
the  home  of  and  separating  herself  from  her  husband. 
This  is  a  second  venture  in  the  divorce  court  by  the  libel- 
ant, he  having  filed  a  libel  in  1914,  in  which  he  charged 
his  wife  with  cruel  and  barbarous  treatment,  and  in 
which  a  decree  was  refused  him.  The  present  libel  was 
presented  in  1917,  in  which  the  respondent  is  charged 
with  having  committed  wilful  and  malicious  desertion 
and  absence  from  the  habitation  of  her  husband  with- 
out a  reasonable  cause,  of  more  than  two  years.  After 
this  case  was  at  issue  a  master  was  appointed,  a  number 
of  hearings  had  and  a  report  made  to  the  court,  from 
which  it  appears  that  the  parties  were  married  February 
7,  1906,  when  the  libelant,  then  a  widower  with  five  chil- 
dren, of  ages  ranging  from  two  to  ten  years,  and  the  re- 
spondent, a  widow  with  one  child,  then  about  six  years 
of  age.  The  libelant  was  a  school  teacher  in  one  of  the 
prominent  schools  of  McKeesport,  which  position  he  still 
occupies. 

The  testimony  of  the  respondent  and  her  witnesses,  if 
accepted  as  verity,  clearly  sustains  her  charge.  The  law 
of  the  case  has  been  frequently  stated  that  the  degree  of 
cruelty  to  justify  desertion,  is  the  same  as  that  required 
in  a  suit  for  divorce  on  the  ground  of  cruel  and  bar- 
barous treatment.  Nothing  else  will  answer.  Separa- 
tion is  not  to  be  tolerated  for  light  causes,  and  all  causes 
are  light  which  the  law  does  not  recognize  as  ground  for 
the  dissolution  of  the  marriage  bond:  Mendenhall  v. 
Mendenhall,  12  Pa.  Superior  Ct.  290.  And  the  ''reason- 
able cause**  which  justified  a  wife  in  the  desertion  and 
abandonment  of  her  husband  is  defined  by  the  statute 
itself,  to  he  such  cruel  and  barbarous  treatment  as  en- 
dangers her  life,  or  which  offers  such  indignities  to  her 
Vol.  lxxii — 7 
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person  as  to  render  her  condition  intolerable  and  life 
burdensome.  The  evidence  adduced  in  support  of  the 
wife's  defense,  if  believed,  presents  sufficient  ground  for 
a  divorce  under  our  decisions,  upon  both  causes  on  which 
she  relies  as  a  justification  for  leaving  her  husband's 
home  and  family :  Krug  v.  Krug,  22  Pa.  Superior  Ct.  572 ; 
Oxley  V.  Oxley,  191  Pa.  474;  Welfer  v.  Welfer,  54  Pa. 
Superior  Ct.  215.  While  the  finding  of  fact  of  a  master 
in  divorce  does  not  have  the  same  force  as  that  of  a 
referee  in  a  civil  case,  or  the  decision  of  a  court  in  a  case 
tried  without  a  jury,  the  court  is  bound  to  give  the  evi- 
dence careful  consideration  whether  the  master's  report 
be  in  favor,  or  against  the  granting  of  the  divorce,  in 
order  to  ascertain  whether  it  does  in  very  truth  establish 
the  statutory  ground  for  divorce,  or  in  this  case  as  a  de- 
fense to  that  action.  Naylor  v.  Naylor,  59  Pa.  Superior 
Ct.  547.  And,  as  we  said  in  Howe  v.  Howe,  16  Pa.  Su- 
perior Ct  193,  ^'Of  whatever  drudgery  the  court  of  origi- 
nal jurisdiction  may  relieve  itself  in  this  class  of  cases 
by  appointing  a  master,  neither  it  nor  we  can  escape  the 
burden  of  a  careful  consideration  of  all  of  the  evidence, 
in  order  to  ascertain  whether  it  does,  in  very  truth,  estab- 
lish the  statutory  grounds  for  a  divorce.^^  The  opinion 
of  the  master  is  merely  advisory  to  the  court,  which  it 
may  accept  and  act  upon,  or  disregard  in  whole  or  in  part 
according  to  its  judgment  as  to  the  weight  of  the  evidence 
or  the  conclusions  of  fact  of  the  master.  The  duty  of  in- 
vestigation and  decision  is  imi>osed  on  the  appellate 
court  in  a  like  degree.  And  while  in  this  case  the  learned 
trial  judge  of  the  court  below  wrote  an  elaborate  opinion 
disagreeing  with  the  recommendation  of  the  master,  we 
examine  the  record  solely  in  the  light  of  the  testimony 
adduced,  and  are  not  committed  to  the  findings  of  fact 
and  conclusions  of  law  of  the  court  below  any  more  than 
he  is  to  that  of  the  master.  The  judge  disposing  of  the 
case  did  not  have  the  witnesses  before  him,  and  was 
obliged  to  arrive  at  his  conclusion  by  an  examination  of 
the  record.    The  testimony  adduced  by  the  respondent 
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and  a  number  of  her  witnesses  clearly  establishes  a  num- 
ber of  facts  which  ordinarily  are  considered  such  indigni- 
ties to  a  wife  as  to  render  her  condition  intolerable  and 
her  life  burdensome.  Assuming  that  her  testimony,  as  to 
a  number  of  items  may  be  given  in  the  language  of  ex- 
aggeration, it  is  to  be  expected,  that  if  the  substance  of 
her  story  be  true,  she  would  be  highly  indignant  and  re- 
sentful against  the  man  who  for  years  had  practiced  such 
disrespect  for  the  marital  relations.  In  the  main,  she  is 
corroborated  by  her  husband's  own  words,  and  it  must 
be  kept  in  mind  that  she  is  not  suing  him  for  a  divorce, 
— he  is  seeking  for  a  divorce  on  the  ground  of  desertion, 
and  nothing  else.  While  she  testifies  specifically  that  he 
struck  her  with  his  closed  fist  a  number  of  times, — he 
admits  striking  her  in  the  face  with  his  open  hand  on 
three  different  occasions ;  he  admits  that  she  complained 
to  him  of  the  occurrences  between  their  minor  children 
which  would  naturally  induce  grief  and  indignation  on  a 
mother's  part ;  he  admits  that  their  relation  as  husband 
and  wife  were  but  little  less  exaggerated  than  she  de- 
clares them  to  have  been;  he  admits  that  for  years  he 
kept  a  private  diary  of  things  she  said,  in  anticipation  of 
a  suit  for  a  divorce;  he  admits  imputing  marital  infi- 
delity on  her  part  without  supporting  the  charge  by  proof 
of  a  single  act  or  witness.  Her  physical  condition  was 
charged  by  him  to  improprieties  and  irregular  life,  with- 
out the  slightest  evidence  to  sustain  such  charges.  The 
master  found  as  conclusions  of  law,  that  the  conduct  and 
treatment  of  the  libelant  amounted  to  both  cruel  and 
barbarous  treatment,  and  indignities  to  her  person  which 
rendered  her  condition  intolerable  and  life  burdensome, 
and  justified  her  withdrawal  from  his  house  and  family, 
and  recommended  that  a  divorce  be  refused. 

In  consideration  of  the  record  the  court  below  states : 
"It  is  not  necessary  to  review  or  to  comment  upon  the 
testimony  in  detail.  That  the  libelant  sometimes  permit- 
ted his  temper,  rather  than  his  judgment  to  control  his 
actions,  is  evident ;  that  he  was  not  free  from  faults  in  re- 
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spect  to  his  duties  as  a  husband  is  apparent."  It  is  quite 
as  apparent  from  reading  the  opinion  of  the  learned  judge 
of  the  court  below  that  he  was  largely  influenced  by  the 
professional  standing  of  the  libelant.  He  states :  '^Mr. 
Smith  has  been  engaged  in  educational  work  for  many 
years  in  McKeesport;  his  domestic  troubles  have  been 
aired  in  court,  and  to  that  extent  have  been  known  to  his 
friends  and  his  enemies  and  the  general  public.  It  is  fair 
to  assume  that  the  school  authorities  were  not  ignorant 
of  the  charges  made  by  the  wife  against  her  husband,  and 
the  fact  that  they  have  not  taken  adverse  action,  but  have 
continued,  year  after  year,  to  elect  him  principal,  is  a 
persuasive  evidence  that  they  were  not  convinced  of  the 
truth  of  the  charges  against  him,  which  if  even  partially 
sustained  would  have  justified  summary  dismissal,  and 
in  any  event  would  have  resulted  in  refusal  to  elect  him." 
The  court  further  says :  "The  action  or  nonaction  of  the 
directors  does  not  disprove  the  charges,  but  it  is  incon- 
ceivable that  any  board  of  directors  having  information 
or  common  rumor  as  a  basis  on  which  to  proceed,  would 
silently  ignore  such  grave  charges — charges  which  if 
even  partially  true,  made  libelant's  continued  employ- 
ment as  principal  of  the  school  impossible." 

We  have  nothing  to  do  with  the  reasons  moving  the 
board  of  school  directors  of  McKeesport  to  continue 
Professor  Smith  as  a  teacher.  They  did  not  testify  be- 
fore the  master,  and  their  action  is  not  in  any  way  rele- 
vant in  disposing  of  the  wife's  defense  in  this  case.  Meas- 
ured by  the  ordinary  rules  to  determine  the  credibility  of 
witnesses,  this  libelant  in  admitting  many  of  the  grave 
charges  offered  by  the  respondent  as  a  defense  to  her 
leaving  his  home,  destroys  the  weight  to  be  given  his  aver- 
ment that  "during  their  marital  life  he  hath  in  all  re- 
spects demeaned  himself  as  a  kind  and  affectionate  hus- 
band," and  is  not  a  sufficient  answer  to  the  specific  facts 
developed  in  the  testimony  on  the  part  of  the  wife.  The 
master,  before  whom  both  appeared  and  were  examined 
in  detail  as  to  the  separate  contentions,  says  of  the  wife, 
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**Her  story  was  in  the  opinion  of  the  master  a  straight- 
forward recital  of  an  apparently  much-abused  woman, 
credible  and  carrying  with  it  the  impress  of  truth.  There 
is  nothing  in  the  manner  or  testimony  of  the  respondent, 
or  her  appearance,  or  general  action  from  which  the 
master  could  fairly  infer  that  she  was  not  telling  the 
truth.  Both  parties  appeared  to  be  persons  of  evident  re- 
finement and  education.  And  when  we  consider  that  re- 
spondent's story  is  corroborated  by  the  libelant  himself, 
it  will  not  do  to  dismiss  her  testimony  upon  the  theory 
that  it  is  false.  The  master  has  very  carefully  examined 
all  the  testimony  for  libelant  in  rebuttal,  and  finds  noth- 
ing in  the  testimony  of  witnesses  outside  that  of  his  own 
children,  which  could  be  fairly  said  to  corroborate  him." 

The  court  further  states :  "Absence  of  evidence  of  any 
action  by  the  school  authorities  coupled  with  the  admit- 
ted facts  that  for  years  Professor  Smith  has  been  chosen 
as  the  head  of  one  of  the  schools,  of  the  city  cannot  be 
ignored,  it  is  a  fact  of  which  notice  must  be  taken  when 
the  question  of  character  is  before  the  court  as  a  deter- 
mining factor."  His  relation  to  the  school  board  is  en- 
tirely outside  the  record  and  should  be  ignored.  It  has 
nothing  to  do  "as  a  determining  factor"  unless  it  is 
brought  regularly  on  the  record.  The  findings  of  fact  by 
the  referee  are  all  sustained  by  the  testimony  adduced, 
and  his  conclusions  of  law  logically  follow.  The  admit- 
ted acts  of  vulgarity,  offensive  epithets,  and  personal 
violence  shown  by  the  testimony,  as  it  was  offered  in  sup- 
port of  the  wife's  justification  for  leaving  her  husband, 
were  sufficient  to  make  out  an  absolute  defense.  The  re- 
lation of  the  parties  to  the  outside  world  is  not  at  all 
material,  and  should  have  no  weight  in  determining  ques- 
tions that  are  to  be  disposed  of  under  the  strict  legal 
rules.  Exceptions  to  the  master's  findings  of  fact  and 
conclusions  of  law  were  sustained  by  the  court  below,  and 
a  decree  of  divorce  entered. 

After  a  careful  examination  of  the  whole  record,  we 
conclude  that  the  respondent  was  justified  under  the  law 
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in  leaving  her  husband's  home  and  family,  and  that  the 
divorce  should  be  refused.  The  exceptions  to  the  master's 
report  are  overruled,  the  decree  is  reversed,  and  all  costs 
to  be  paid  by  the  appellee. 


O'Malley  v.  De  LaPuente,  Appellant 

Party  walh— Constructions-New  use  hy  second  party — Liability 
for  portion  of  cost 

Where  the  first  builder  has  erected  a  brick  parly  wall  in  place  of 
an  old  frame  one,  and  the  owner  of  an  adjoining  lot  subsequently 
alters  her  building  and  makes  new  use  of  the  party  wall,  she  is 
liable  for  a  proportionate  share  of  the  new  wall. 

Where  the  second  builder  erects  a  building,  which  would  be  un- 
lawful but  for  the  fact  that  the  party  wall  of  the  first  forms  one 
part  of  the  structure,  she  is  making  a  lew  use  of  the  wall  and  be- 
comes liable  for  her  proportionate  share  of  the  cost. 

Party  walls — Cost  of  construction —  Statute  of  limitations. 
The  use  of  the  parly  wall  creates  the  liability  of  the  second  build- 
er, and  a  claim  for  compensation  may  be  presented  any  time  within 
six  years  from  the  date  of  such  use. 

Argued  Nov.  13,  1918.  Appeal,  No.  91,  Oct.  T.,  1918, 
by  defendant,  from  judgment  of  the  Municipal  Court  of 
Philadelphia,  Oct.  T.,  1917,  No.  149,  for  plaintiflf  in  case 
tried  by  the  court  without  a  jury  in  the  suit  of  Michael 
O'Malley  v.  Mary  A.  De  LaPuente.  Before  Orlady, 
P.  J.,  Porter,  Henderson,  Kbphart,  TRsmLBR  and  Wil- 
UAMS,  JJ.    Affirmed. 

Assumpsit  to  collect  one-half  the  cost  of  a  party  wall. 
Before  Crane,  J.,  without  a  jury. 

The  facts  appear  by  the  following  opinion  of  the  court 
below  entering  judgment  in  favor  of  the  plaintiff  in  the 
sum  of  f  141.80 : 

Plaintiff  brought  suit  under  the  Act  of  February  24, 
1721,  and  the  supplements  thereto,  to  recover  from  the 
defendant  one-half  of  the  cost  of  that  portion  of  a  party 
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wall  alleged  to  have  been  used  by  the  defendant,  which 
was  erected  by  the  plaintiff. 

Plaintiff  and  defendant  had  for  many  years  prior  to 
March  21,  1907,  been  owners  respectively  of  premises 
1632  and  1634  Ridge  avenue,  Philadelphia.  On  March 
21,  1907,  the  plaintiff  tore  down  the  frame  structure  on 
the  rear  of  his  property  and  erected  a  three-story  brick 
storage  building,  with  a  brick  party  wall  conforming  to 
the  building  regulations.  When  this  was  done,  the  frame 
stable  built  on  the  rear  of  defendant's  lot  was  attached 
to  the  brick  party  wall  constructed  by  plaintiff  and  no 
claim  was  ever  made  upon  defendant  to  pay  her  share  of 
the  cost  of  the  party  wall  as  used  by  her.  In  the  latter 
part  of  August,  1917,  defendant  converted  the  stable  into 
a  garage  in  which  connection  she  replaced  the  frame  slid- 
ing door  of  the  stable  with  a  brick  front. 

Plaintiff  contends  that  in  making  this  change  defend- 
ant has  made  a  use  of  the  party  wall  different  from  that 
formerly  enjoyed  by  her  and  therefore  she  should  reim- 
bui*se  him  a  moiety  of  the  cost  of  the  portion  of  the  wall 
used  by  her,  as  determined  by  the  lawful  measure.  De- 
fendant, on  the  contrary,  denies  that  she  is  making  any 
use  of  the  party  wall  other  than  that  which  she  has  done 
since  1907. 

[After  a  careful  consideration  of  the  testimony  offered 
by  both  parties  in  this  respect,  the  court  finds  as  a  fact 
upon  the  weight  of  the  credible  evidence  presented,  that 
defendant  in  August,  1917,  in  making  the  alterations  to 
her  property,  made  a  new  use  of  plaintiff's  party  wall.] 
The  character  of  the  building  erected  by  the  defendant  in 
August,  1917,  is  known  as  a  third-class  building,  in 
which  connection  the  law  requires  a  party  wall  of  non- 
combustible  material,  thirteen  inches  wide,  laid  to  a 
depth  of  three  feet  below  the  ground  surface.  When  the 
second  builder  has  erected  a  structure  which  would  be 
unlawful  but  for  the  fact  that  the  party  wall  of  the  first 
builder  forms  one  side  of  the  structure,  even  though  it 
merely  rests  against  the  party  wall,  without  being  physi- 
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cally  attached,  such  act  constitutes  such  a  use  or  benefit 
as  will  render  the  second  builder  liable  for  a  moiety  of 
the  cost  of  erecting  the  wall :  Allen  v.  Cass-Stauflfer  Co., 
11  Pa.  C.  C.  231. 

The  wall  in  the  case  at  bar  was  built  in  1907  and  it 
was  not  until  the  defendant  made  a  new  use  of  that  wall 
in  1917  that  any  claim  accrued  to  the  plaintiff.  [The 
court  is  not  aware  of  any  law  requiring  plaintiff  to  give 
notice  of  the  time  when  he  has  a  lawful  measurer  to 
measure  the  wall  in  order  to  ascertain  the  amount  due 
him  by  the  defendant.]  The  calculation  made  by  plain- 
tiff's witness  might  have  been  controverted  by  the  de- 
fendant, but  defendant  did  not  see  fit  to  do  so.  There 
is  a  requirement  that  when  the  owner  of  one  property 
desires  to  erect  the  party  wall,  notice  must  be  given  the 
owner  of  the  adjoining  lot,  and  the  statute  further  regu- 
lates the  manner  of  giving  notice  and  the  method  of  ap- 
portioning the  cost  of  said  party  wall  between  the  ad- 
joining owners.  Had  plaintiff  sought  in  1907,  when  he 
built  this  party  wall,  to  charge  defendant  with  her  share 
of  its  cost,  he  would  have  been  obliged  to  have  given  the 
notice  provided  by  law.  He  made  no  such  claim  at  that 
time,  however,  due  to  the  character  of  the  use  that  was 
being  made  of  the  wall  by  the  defendant.  If  at  any  time 
subsequent  to  the  erection  of  the  party  wall,  defendant 
makes  a  new  use  of  it,  the  first  builder  of  the  wall  is  en- 
titled to  be  compensated,  and  this  claim  may  be  presented 
at  any  time  within  six  years  from  the  date  of  such  new 
use.  [Plaintiff  was  not  required  to  notify  defendant 
after  she  had  completed  the  alterations  to  her  buildings, 
and  plaintiff's  claim  had  vested,  of  the  time  when  he 
had  the  measurer  calculate  his  damages.] 

The  law  regulating  party  walls  is  entirely  of  statutory 
origin,  sustainable  only  under  the  police  power  of  the 
Commonwealth ;  therefore  the  regulation  of  party  walls 
is  to  be  governed  by  the  rule  of  strict  construction,  and 
kept  strictly  within  the  limits  of  the  statutory  provisions 
on  the  subject.    See  Hoffstot  v.  Voight,  146  Pa.  632. 
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[The  law  is  well  established  that  whenever  an  adjoin- 
ing owner  makes  any  new  use  of  a  party  wall  built  by  the 
other  adjoining  owner,  he  is  made  liable  to  pay  one-half 
of  the  cost  of  that  section  or  part  of  the  party  wall  of 
which  he  has  made  a  new  use,  or  used  in  a  manner  differ- 
ent than  theretofore.  As  the  court  has  found  as  a  fact 
that  the  defendant  in  this  case  made  a  use  of  the  plain- 
tiff's party  wall  in  a  manner  different  and  for  a  new 
purpose  than  she  did  prior  to  August,  1917,  she  should 
both  in  law  and  equity  pay  her  share  of  the  cost  of  such 
wall.  The  court  therefore  finds  in  favor  of  the  plaintiff 
in  the  sum  of  one  hundred  and  forty-one  dollars  and 
eighty  cents,] 

[The  plaintiff's  requests  for  findings  of  fact  and  conclu- 
sions of  law  are  affirmed.  The  defendant's  requests,  in- 
consistent therewith,  are  declined.] 

Errors  assigned,  among  others,  was  the  judgment  of 
the  court 

John  F.  Qormariy  and  with  him  William  Oorman,  for 
appellant. 

Otto  KroAiS,  Jr.,  and  with  him  Joseph  A.  Dola/n,  for  ap- 
pellee. 

Opinion  by  Orlady,  P.  J.,  July  17, 1919 : 

The  plaintiff  and  defendant  are  adjoining  owners  of 
premises  on  Ridge  avenue,  Philadelphia.  A  controversy 
arose  as  to  the  liability  for  a  reconstructed  party  wall 
and  this  resulted  in  an  action  by  the  plaintiff  against  the 
defendant,  which  was  submitted  to  a  judge  of  the  Munici- 
pal Court  without  the  intervention  of  a  jury.  The  find- 
ings of  fact  by  the  trial  judge  are  warranted  by  the  evi- 
dence and  decisive  of  the  defendant's  objections  to  the 
plaintiff's  right  to  recover.  The  conclusion  reached  by 
him  in  finding  in  favor  of  the  plaintiff  is  fully  sustained 
by  the  authorities  stated  in  his  opinion,  and  for  the  rea- 
sons therein  given  the  judgment  is  affirmed. 
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Home  for  Colored  Children,  AppeUant,  v.  The  Di- 
rectors of  the  Poor  and  the  House  of  Em- 
ployment of  Cambria  County. 

Constitutional  law — Directors  of  the  bureau — Liability  for  mcUn' 
tenance  of  pauper  children — Incorporated  home. 

There  is  nothing  in  Section  7,  Article  IX,  of  the  Constitution  of 
Pennsylvania,  prohibiting  the  legislature  from  authorizing  any 
municipality  to  become  a  stockholder  in  or  to  lend  its  credit  to  any 
corporation,  etc.,  which  would  prevent  the  directors  of  the  poor  of  a 
county,  from  placing  pauper  children  of  their  district  in  an  in- 
corporated home,  or  release  them  from  liability  for  their  mainte- 
nance. Such  an  action  is  not  lending  the  credit  of  the  municipality 
to  or  becoming  a  stockholder  of  such  a  corporation,  but  merely 
establishes  a  contractual  relation  between  the  home  and  the  di- 
rectors of  the  poor,  for  which  the  latter  are  responsible. 

Argued  April  21,  1919.  Appeal,  No.  117,  April  T., 
1919,  by  plaintiflF,  from  judgment  of  C.  P.  Cambria  Coun- 
ty, December  T.,  1915,  No.  247,  directing  a  verdict  in 
favor  of  the  defendant  in  the  case  of  Home  for  Colored 
Children,  a  Corporation,  v.  the  Directors  of  the  Poor  and 
the  House  of  Employment  of  Cambria  County.  Before 
Orlady,  p.  J.,  Porter,  Henderson,  Head,  Trbxlbr,  Wil- 
liams and  Keller,  JJ.    Reversed. 

Assumpsit  for  maintenance  of  pauper  children.  Be- 
fore O'Connor,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  directed  a  verdict  in  favor  of  the  defendant 
on  the  ground  that  the  directors  of  the  poor  were  not 
liable  for  the  maintenance  of  the  children,  as  committed, 
under  the  provisions  of  Section  7,  Article  IX,  of  the  Con- 
stitution of  Pennsylvania.    Plaintiff  appealed. 

Error  assigned,  among  others,  was  in  giving  binding  in- 
structions for  the  defendant. 
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A.  H.  Mercer^  and  with  him  Clarence  E.  DavU,  for  ap- 
pellant.— There  is  nothing  in  the  Constitution  prohibit- 
ing the  board  of  poor  directors  from  making  a  contract 
with  the  plaintiff,  or  relieving  them  for  their  liability 
thereunder:  Act  of  June  3, 1883,  P.  L.  Ill;  Act  of  May 
7,  1907,  P.  L.  170;  Erode  v.  Philadelphia,  230  Pa.  449; 
Kennedy  v.  Meyer,  259  Pa.  306. 

John  E.  Evans,  and  with  him  Charles  8.  Evans,  for 
appellee. 

Opinion  by  Oblady,  P.  J.,  July  17, 1919 : 
This  plaintiff  is  a  corporation  of  the  first  class,  duly 
organized  under  the  laws  of  this  Commonwealth,  its 
charter  providing,  "Second.  The  object  for  which  this 
Association  is  formed  is  to  provide  a  home  for  orphan, 
friendless,  destitute,  neglected,  or  ill-treated  colored  chil- 
dren and  to  maintain,  protect  and  educate  the  same  and 
for  this  purpose,  this  Association  shall  have  the  right  to 
receive  such  children  upon  Indenture  from  their  parents 
or  guardians,  or  may  act  as  guardians  of  the  person  of 
any  infant  committed  to  its  charge  under  and  by  virtue 
of  the  Act  of  Assembly  of  May  24,  1878,  or  may  receive 
such  children  upon  indenture  from  the  overseers,  guard- 
ians or  directors  of  the  poor  of  any  Municipality  as  pro- 
vided for  by  the  Act  of  Assembly  of  May  25,  1878,  and 
said  Corporation  is  hereby  authorized  to  bind-out  and 
provide  suitable  homes  for  all  children  committed  to  its 
charge  when  maintenance  is  unprovided  for  by  their  par- 
ents or  guardians." 

The  defendants  are  the  duly  constituted  directors  of 
the  poor  of  Cambria  County,  being  charged  by  law  with 
the  care,  maintenance  and  education  and  oversight  of  the 
indigent  poor  of  that  county,  as  follows :  Eighth  Section 
of  the  Act  of  May  8, 1876,  P.  L.  150, 1  Stewart's  Purdon 
305,  'When  they  shall  deem  proper  and  convenient  to 
do  so,  to  administer  relief  to  any  person  in  need  of  assist- 
ance, or  to  permit  any  person  or  persons  to  be  maintained 
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elsewhere,  provided  their  expense  in  any  case  does  not 
exceed  that  for  which  they  could  be  maintained  in  said 
home.^'  On  December  21,  1909,  these  defendants  had  in 
their  charge  and  legal  custody  as  paupers,  Rachel  A.  Rob- 
inson, widow  ( colored) ,  and  her  two  minor  sons,  Thomas, 
bom  December  17,  1902,  and  Harry,  born  May  3,  1905, 
"as  proper  inmates  of  the  County  Home,"  all  of  whom 
were  dependent  on  the  County  of  Cambria  for  care,  main- 
tenance, custody  and  education.  It  was  the  custom  of 
the  defendant  in  compliance  with  their  legal  duty,  to  place 
its  pauper  children  of  tender  years  in  an  institution  or  a 
private  family.  On  October  19, 1909,  John  A.  Gray,  the 
steward  of  the  Cambria  County  almshouse,  acting  in 
behalf  of  the  board  of  directors  of  the  poor,  wrote  to  the 
Colored  Childrens'  Home,  Allegheny,  Pennsylvania,  viz : 
"We  have  two  colored  children  in  our  county  home  whom 
we  would  be  pleased  to  place  in  a  home ;  they  are  four 
and  seven  years.  Kindly  let  me  know  if  you  will  receive 
them."  Pursuant  to  this  inquiry,  applications  for  ad- 
mission to  the  home  were  sent  to  the  steward  of  the  alms- 
house and  a  questionnaire  was  filled  out  by  him  stating 
the  residence  of  the  mother  to  be  Ebensburg,  Cambria 
County,  and  that  she  could  not  furnish  any  support  for 
the  children.  The  children  were  soon  thereafter  deliv- 
ered to  the  plaintiff  home  by  one  of  the  directors  of  the 
poor,  and  remained  therein  for  about  four  years,  after 
which  a  demand  was  made  by  the  plaintiff  on  the  defend- 
ants for  reasonable  compensation  for  their  maintenance. 
This  was  refused  and  this  action  of  assumpsit  was 
brought.  The  court  below  was  of  the  opinion  that  the 
plaintiff  was  not  entitled  to  recover  and  directed  a  ver- 
dict for  the  defendants  relying  on  Wilkes-Barre  Hospital 
V.  County  of  Luzerne,  84  Pa.  55,  as  authority  for  his  con- 
clusion, and  quoting,  "A  law  enabling  a  private  incor- 
porated hospital  to  make  requisitions  upon  a  county,  for 
the  payment  of  its  charges  for  the  support  of  patients 
under  treatment,  even  though  they  be  paupers,  is  an  ap- 
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propriation  of  money  by  the  county  to  the  corporation^ 
and  comes  within  the  prohibition  of  the  Constitution/' 

The  duty  of  the  poor  directors  of  Cambria  County  is 
measured  by  the  provisions  of  the  Act  of  June  3, 1883,  P. 
L.  Ill,  2  Stewart's  Purdon,  1887  (13th  ed.),  the  second 
section  of  which  provides  as  follows :  "It  shall  be  the 
duty  of  said  overseers  or  other  persons  having  charge  of 
the  poor,  to  place  all  pauper  children  who  are  in  their 
charge  and  who  are  over  two  years  of  age  (with  the  ex- 
ception named  in  the  first  section  of  this  act),  in  some 
respectable  family  in  this  State,  or  in  some  educational 
institution  or  some  home  for  children ;  and  one  of  said 
officers  shall  visit  such  children  in  person  or  by  agent  not 
less  than  once  every  six  months,  and  make  all  needful 
inquiries  as  to  their  welfare  and  treatment,  and  shall 
report  thereon  to  the  board  of  overseers  or  other  officers 
charged  with  the  care  of  such  children." 

If  the  defendants'  theory  was  adopted  they  could  trans- 
fer the  pauper  minors  to  any  incorporated  home  that 
would  receive  them,  and  relieve  Cambria  County  from  the 
burden  of  their  further  maintenance  as  imposed  by  law. 
The  duty  to  care  for  such  paupers  carries  with  it  an  ob- 
ligation to  pay  for  such  care  and  maintenance. 

The  plaintiff  is  a  home,  incorporated  exclusively  for 
the  care  and  maintenance  of  colored  children.  It  is 
under  the  control  of  managers  who  are  elected  annually, 
and  is  maintained  by  voluntary  contributions  from  the 
general  public  and  from  sums  received  for  the  mainte- 
nance of  such  inmates  as  possess  the  means  of  payment. 
It  is  humanely,  judiciously  and  economically  managed, 
and  through  its  ministrations  this  specially  helpless  class 
of  dependents  are  receiving  care,  maintenance  and  edu- 
cation. Its  accounts  are  inspected  regularly  through  the 
auditor  general's  office,  and  it  receives  a  small  appropri- 
ation from  the  State,  based  on  recommendations  of  the 
State  Board  of  Charities,  who  regularly  visit  and  inspect 
its  management.  This  appropriation  is  purely  a  matter 
of   grace  on  the  part  of  the  Commonwealth,  and  its 
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amount^  whether  large^  small  or  nothing,  is  dependent  en- 
tirely upon  the  will  of  the  legislature.  This  record  shows 
that  for  two  years  the  home  did  not  receive  any  State  aid. 
Children  are  committed  to  this  institution  by  the  Juve- 
nile Court  of  Allegheny  County,  and  some  from  other 
courts,  institutions  and  societies  throughout  the  State, 
and  in  all  such  cases  a  definite  charge  is  made  by  the 
home  and  paid  by  the  authorities  sending  the  children. 
There  is  no  suggestion  of  criticism  as  to  the  care  of  these 
children  while  in  the  custody  of  the  plaintiff.  The  pur- 
pose of  the  institution  being,  not  only  to  take  care  of  such 
children,  but  also  to  have  parents  or  guardians  share, 
when  it  is  possible,  in  their  maintenance.  It  is  conceded 
that  the  liability  for  the  maintenance  of  the  two  colored 
children  named  in  this  record  was  primarily  upon  Cam- 
bria County,  and  that  the  poor  directors  would  be  obliged 
to  pay  for  such  care  and  maintenance  if  they  had  been 
placed  by  them  in  the  home  of  an  individual,  or  in  an  in- 
corporated institution  or  home  for  children,  under  an 
arrangement  similar  to  the  one  on  which  this  action  is 
based.  The  poor  directors  could  not  change  the  place 
of  settlement  of  these  pauper  children  from  Cambria  to 
Allegheny  County  and  relieve  the  home  county  from  lia- 
bility. The  liability  of  the  directors  of  the  poor  of  Cam- 
bria County  should  not  be  shifted  to  the  charitably  in- 
clined donors  of  this  home  for  colored  children,  and  we 
do  not  feel  that  the  case  on  which  the  court  below  relied 
exempts  them  from  liability.  They  were  prohibited  by 
law  from  keeping  them  in  their  own  almshouse,  and  at 
their  solicitation  they  were  placed  "in  this  home." 

As  stated  in  the  original  application  by  the  steward, 
"Whom  we  would  be  pleased  to  place  in  a  home,"  could 
only  mean  that  Cambria  County  would  bear  the  reason- 
able cost  of  their  maintenance  therein.  If  this  was  not 
the  intention,  it  should  have  been  more  clearly  stated, 
when  definite  terms  would  have  been  specified,  or  the 
Cambria  County  children  might  have  been  refused.  The 
mere  fact  that  the  State  legislature,  after  proper  audit  of 
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the  accounts  bj  the  auditor  general's  office,  and  upmi  the 
recommendation  of  the  State  Board  of  Charities,  yolun- 
teers  to  grant  financial  aid  in  the  form  of  an  appropria- 
tion to  this  home,  does  not  relieve  the  poor  directors  of 
Cambria  County  from  carrying  its  own  burden.  When 
these  children  had  been  placed  in  the  plaintiff  home,  de- 
fendant overseers  never  visited  them  thereafter.  The  in- 
corporation of  such  an  institution  is  desirable  from  every 
viewpoint  for  efficient  management,  proper  supervision 
of  the  children  and  administration  of  its  funds,  and  it  is 
a  strained  construction  of  Section  7,  Article  IX,  of  the 
Constitution,  which  reads  as  follows :  "The  General  As- 
sembly shall  not  authorize  any  county,  city,  borough, 
township  or  incorporated  district  to  become  a  stock- 
holder in  any  company,  association,  institution,  or  cor- 
poration, or  to  obtain  or  appropriate  money  for,  or  to 
loan  its  credit  to  any  corporation,  association,  institu- 
tion or  individual,"  to  hold,  that  a  board  of  poor  directors 
is  wholly  relieved  for  all  liability  for  their  maintenance 
if  it  can  induce  such  a  home  to  receive  its  pauper  sub- 
jects under  such  facts  as  are  herein  disclosed.  It  is 
nether  just  nor  lawful  to  hold  that  this  corporation  is 
precluded  from  recovering  for  the  care  and  maintenance 
these  children  from  parties  able  and  l^ally  liable  to  pay. 
It  surely  was  not  the  intention  of  the  poor  directors  to 
relieve  Cambria  County  of  all  liability  for  these  depend- 
ent colored  children  by  transferring  them  to  the  home  in 
Allegheny  County  and  impose  upon  its  incorporators, 
or  its  funds  derived  from  voluntary  contributions  and 
bequests,  the  duty  that  the  law  imposes  upon  them. 

All  donations  to  this  home  lessen  the  necessity  or  pro- 
priety for  calling  on  the  Commonwealth  for  aid  to  main- 
tain it.  This  case  is  radically  different  in  its  facts  from 
Wilkes-Barre  Hospital  v.  Luzerne  County,  supra.  This  is 
not  a  requisition  under  an  act  of  assembly,  as  in  that  case, 
upon  a  county  for  payment  of  charges  for  the  support  of 
XMttients  or  inmates,  but  a  demand  for  payment  of  an  ad- 
mittedly reasonable  sum  for  the  care  and  maintenance  of 
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dependent  children  placed  in  its  custody  by  the  l^ally 
constituted  authorities.  The  Constitutional  provision 
does  not  prevent  a  corporation  of  this  class  from  entering 
into  contractual  relations  for  legitimate  purposes :  Erode 
V.  Phila.,  230  Pa.  434.  Had  these  children  been  placed 
"in  some  respectable  family  in  the  State  or  in  some  edu- 
cational institution  or  some  home  for  children"  the  de- 
fendants could  not  raise  this  question  as  they  would  be 
but  following  the  plain  mandate  of  their  statutory  duty. 
The  fact  that  this  home  is  incorporated  does  not  change 
the  law  of  the  case. 

The  judgment  is  reversed,  the  record  remitted  with  & 
procedendo. 


Swartzlander  v.  Borough  of  Kittanning,  Appellant. 

Negligence — Municipalities — Contributory  negligence — Case  for 
jury. 

In  an  action  by  a  woman  against  a  municipality  to  recover  dam- 
ages for  personal  injuries  resulting  from  stumbling  over  a  gas  or 
water  box  on  the  outside  of  a  dirt  walk,  the  case  is  for  the  jury, 
and  a  verdict  and  judgment  for  the  plaintiff  will  be  sustained, 
where  the  evidence  tends  to  show  that  at  the  place  of  the  accident 
the  box  projected  four  or  five  inches  above  the  surface  of  the  walk, 
that  the  borough  authorities  knew  of  and  approved  its  location  and 
construction,  and  that  the  plaintiff  was  unfamiliar  with  the  side- 
walk and  that  she  stumbled  and  fell  over  the  box  and  sustained  the 
injuries  complained  of. 

Argued  April  18, 1919.  Appeal,  No.  74,  April  T.,  1919, 
by  defendant,  from  judgment  of  C.  P.  Armstrong  County, 
March  T.,  1916,  No.  188,  on  verdict  for  plaintlflf  in  case 
of  Mary  E.  Swartzlander  v.  Borough  of  Kittanning.  Be- 
fore OELADY,  p.  J.,  POBTBE,  HENDERSON,  HEAD,  T&HXLBB, 

Williams  and  Keller,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  King,  P.  J. 
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At  the  trial  it  appeared  that  on  the  evening  of  October 
28,  1914,  plaintiff  stumbled  over  a  projecting  gas  box, 
located  in  the  dirt  sidewalk  of  the  Borough  of  Kittan- 
ning,  and  was  injured. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  |500.  Defend- 
ant appealed. 

Error  assigned,  was  in  overruling  defendant's  moticm 
for  judgment  n.  o.  v. 

JBT.  A.  Heilman^  and  vrtth  him  C.  E.  Harrington,  for  ap- 
pellant, cited:  Martin  v.  Williamsport,  208  Pa,  590;  Mc- 
Intyre  v.  City  of  Pittsburgh,  238  Pa.  524 ;  Horner  v.  City 
of  Philadelphia,  194  Pa.  542;  King  v.  Thompson,  87  Pa. 
365;  Robb  v.  Connellsville  Boro.,  137  Pa.  42;  Lynch  v. 
Erie  City,  151  Pa.  380;  Martin  v.  Boro.  of  Williamsport, 
208  Pa.  593 ;  Canavan  v.  Oil  City,  183  Pa.  611. 

W.  A.  McAdoo,  for  appellee,  cited :  Wertz  v.  Williams- 
port, 67  Pa.  Superior  Ct.  156,  159;  Gillard  v.  City  of 
Chester,  212  Pa.  338;  March  v.  Phoenixville  Boro.,  221 
Pa.  64,  66;  McHugh  v.  Kerr,  208  Pa.  225;  Collins  v. 
Philadelphia,  227  Pa.  121 ;  City  of  Scranton  v.  Catter- 
son,  94  Pa.  202;  McHale  v.  Throop  Borough,  13  Pa. 
Superior  Ct.  394;  Walton  v.  Colwyn  Borough,  19  Pa. 
Superior  Ct.  172. 

Opinion  by  Oblady,  P.  J.,  July  17, 1919 : 
The  plaintiff,  while  walking  on  a  sidewalk  in  the  de- 
fendant borough,  tripped  on  an  obstruction  within  the 
line  of  the  footwalk  and  received  injuries  for  which  a 
jury  allowed  her  $500.  The  obstruction  consisted 
of  what  are  popularly  known  as  gas  and  water  boxes, 
located  in  the  sidewalks  and  projected  four  or  five 
inches  above  the  surface  of  the  walk.  Their  lo- 
cation and  character  of  construction  were  authorized 
by  the  municipal  authorities  and  they  are  admittedly  a 
Vol.  lxxii — 8 
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part  of  a  general  system  that  is  maintained  throughout 
the  borough.  The  pavement  at  that  time  was  what  was 
called  a  dirt  walk^  and  it  was  intended  on  the  completion 
of  the  pavement  surface  to  have  the  top  of  these  boxes 
flush  with  or  slightly  above  the  perfected  pavement. 
While  primarily  intended  to  enable  the  property  owners 
to  cut  off  water  and  gas  service  through  these  openings, 
they  must  still  be  recognized  as  constituting  a  part  of  the 
pavement,  over  which  the  municipal  authorities  had  the 
right  to  exercise  their  control.  Assuming  that  these  gas 
and  water  boxes  were  properly  located  and  approved  by 
the  municipal  authorities,  the  fact  remains  that  at  the 
time  this  plaintiff  received  her  injuries  they  were  a  source 
of  danger  to  persons  legitimately  using  the  sidewalk. 
The  dirt  pavement  might  not  be  surfaced  with  a  final 
covering  such  as  slate,  brick  or  concrete  for  many  years, 
and  in  the  meantime  dangerous  obstructions  to  the  safe 
use  of  the  pavement  by  pedestrians  could  not  be  justified. 
The  plaintiff  did  not  have  actual  knowledge  of  their  pres- 
ence, and  she  was  using  the  sidewalk  in  the  ordinary 
manner.  The  measure  of  duty  of  the  borough  is  to  keep 
its  sidewalks  reasonably  safe  for  ordinary  use :  Collins 
V.  Philadelphia,  227  Pa.  121.  While  the  evidence  does 
not  disclose  who  placed  the  gas  and  water  plugs  within 
the  pavement  line,  it  is  conceded  that  the  municipal  au- 
thorities knew  of  and  approved  their  location  and  con- 
struction. The  action  is  again.st  the  borough  alone,  and 
whether  the  plaintiff  was  guilty  of  contributory  negli- 
gence under  all  the  testimony  was  clearly  a  question  for 
the  jury;  this  was  fairly  submitted  in  a  charge  that  is 
not  challenged  by  the  defendant,  the  only  assignment  of 
error  being  the  refusal  of  its  point  that  under  the  plead- 
ings and  evidence  the  verdict  should  be  for  the  defendant. 
The  disputed  facts  were  fairly  submitted,  and  the  evi- 
dence clearly  warranted  the  verdict  as  returned.  The 
motion  for  judgment  non  obstante  veredicto  was  properly 
denied. 

The  judgment  is  afSrmed. 
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Kemper  v.  Eichardson,  Appellant. 

Married  women — Promissory  notes  —  Accommodation  maker — 
Act  of  June  8, 189S,  P.  L.  SU- 

The  court  should  look  through  all  disguises  and  subterfuges  and 
should  open  a  judgment  where  the  testimony  in  the  case  shows  a 
manifest  intention  to  avoid  the  provisions  of  an  act  of  assembly. 
A  palpable  and  transparent  device  to  evade  the  restrictions  of  the 
contractual  capacity  of  a  married  woman,  as  limited  by  the  Act  of 
June  8,  1893,  P.  L.  344,  is  void. 

Judgments — Opening  of  judgments — Discretion  of  court. 
While  it  is  true  that  an  application  to  open  a  judgment  is  ad- 
dressed to  the  discretion  of  the  court,  and  that  the  court  must  judge 
the  weight  of  the  evidence,  etc. ;  where  the  undisputed  facts  raise  a 
question  to  be  determined  by  a  jury,  it  is  reversible  error  not  to 
ox>en  a  judgment,  and  let  the  defendant  in  to  a  defense. 

Argued  April  23,  1919.  Appeal,  No.  160,  April  T., 
1919,  by  defendant,  from  judgment  of  C.  P.  Butler  Coun- 
ty, December  T.,  1916,  No.  13,  discharging  rule  to  open 
judgment  in  case  of  Paul  R.  Kemper  for  the  use  of  An- 
thony Thoma  v.  Sara  Richardson.  Before  Orlady,  P.  J., 
Porter,  Henderson,  Head,  Trexlbr,  Williams  and  Kel- 
ler, JJ.   Reversed. 

Rule  to  open  j'udgment.    Before  Reiber,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  discharged  the  rule  to  open  the  j'udgment. 
Plaintiflf  appealed. 

Error  assigned  was  the  order  of  the  court. 

W.  H.  Martin,  for  appellant. — The  making  of  the  note 
by  the  defendant  was  a  transparent  device  to  evade  the 
law  and  the  judgment  was  void :  Whyte  v.  Cramer,  4  Pa. 
Superior  Ct.  436;  Harper  v.  O'Neil,  194  Pa.  141;  Bank 
V.  Short,  15  Pa.  Superior  Ct.  64 ;  Harley  v.  Leonard,  4 
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Pa.  Superior  Ct.  431;  Henry  v.  Bigley,  5  Pa.  Superior 
Ct.  503;  Patrick  &  Co.  v.  Smith,  165  Pa.  526;  Sibley  v. 
Robertson,  212  Pa.  24. 

It  was  the  duty  of  the  court  to  open  the  judgment: 
Gottlieb  V.  Middleburg,  23  Pa.  Superior  Ct.  525 ;  Produce 
Co.  V.  Thomas,  28  Pa.  Superior  Ct.  293 ;  Patrick  &  Co.  v. 
Smith,  165  Pa.  526;  Wiltbank  v.  Tobler,  181  Pa.  103. 

H.  I.  Painter,  and  with  him  Levi  M.  Wise,  for  appellee, 
cited :  Building  Association  v.  Amweg,  22  Pa.  Superior 
Ct.  143;  Wilson  v.  Fitzgerald,  25  Pa.  Superior  Ct.  633; 
Oberly  v.  Oberly,  190  Pa.  341;  Brewing  Company  v. 
Rago,  240  Pa.  470;  Children's  Aid  Society  v.  Benford, 
26  Pa.  Superior  Ct.  555;  Brewing  Company  v.  Bago,  53 
Pa.  Superior  Ct.  418. 

Opinion  by  Oblady,  P.  J.,  July  17, 1919 : 
This  case  presents  circumstances  that  are  so  frankly 
admitted,  and  so  confidently  relied  on  to  sustain  the 
action  of  the  court,  that  it  is  necessary  to  restate  the  un- 
disputed facts  and  apply  to  them  the  reasonable  infer- 
ences as  fixed  by  our  decisions. 

The  plaintiflf  is  a  money  broker,  and  was  applied  to 
by  W.  E.  Richardson  for  a  loan  of  $200.  After  some  ne- 
gotiations Kemper  agreed  to  loan  $200  to  Richardson 
and  took  his  note  for  that  amount  signed  by  Richardson 
and  by  his  mother,  as  a  surety.  Before  the  money  was 
paid  it  was  discovered  that  Mrs.  Richardson  was  a  mar- 
ried woman.  On  the  hearing  of  the  rule  to  open  the  judg- 
ment, Kemper  testified  as  follows,  viz :  "  ^Richardson,  is 
your  father  dead?'  He  says  *No,  he  is  living';  I  says 
^There  is  one  thin^;  if  your  mother  will  borrow  the 
money  for  you  all  right,  but  I  won't  loan  it  to  you.'  A 
few  days  later,  Richardson  returned  and  stated  Tiis 
mother  would  do  it  and  for  me  to  get  a  new  note.' "  A 
note  was  then  prepared  for  the  mother  to  sip:n.  Kemper, 
by  appointment,  went  to  the  Richardson  home,  some 
twelve  miles  distant  in  the  country,  and  by  appointment 
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met  the  mother  in  an  open  field,  away  from  her  home,  at 
an  old  oil  rig,  where  she  signed  the  note  for  f 200,  and 
gave  it  to  Kemper,  who  explained  ^'the  first  note  was  no 
good  and  that  she  would  have  to  sign  a  second  note  by 
herself,  and  I  would  send  the  money  in  a  few  days  if 
everything  was  all  right."  After  it  was  delivered  to 
Kemper,  he  said,  "I  will  take  the  note  to  Butler  and  have 
it  recorded  and  send  the  money  in  a  few  days,"  with  the 
remark,  "a  mother  will  do  anything  for  a  child."  For  the 
preliminary  investigation  of  W.  E.  Richardson's  stand- 
ing, Kemper  charged  him  $25,  and  when  the  transaction 
was  concluded  he  deducted  $20  due  by  the  son,  for  pre- 
liminary investigation  of  the  facts,  and  drew  his  check 
for  $180,  to  the  order  of  Mrs.  Richardson,  put  it  in  an 
envelope,  sealed  it,  and  gave  it  to  W.  E.  Richardson  to 
deliver  to  his  mother,  which  was  done,  and  upon  her  en- 
dorsement, the  son  secured  the  money  on  it  from  the  bank. 
The  mother  did  not  receive  or  expect  to  receive  any  part 
of  it. 

The  sidelights  developed  by  the  testimony  illuminated 
the  transaction  very  clearly,  that  both  the  principals  un- 
derstood that  the  real  borrower  of  the  money  was  W.  E. 
Richardson,  that  Kemper  for  his  own  protection  sug- 
gested the  arrangement  of  having  the  mother  sign  the 
second  note.  He  met  the  old  lady,  a  woman  76  years 
of  age,  on  her  farm  of  twenty  acres,  where  her  husband 
had  been  living  with  her  for  over  fifty  years  and  had 
been  for  ten  years  "at  home  lying  in  bed  sick,  clear  out 
of  his  head" ;  that  the  mother  did  not  need  any  money  for 
any  purpose  of  her  own,  and  that  the  son  was  acting  all 
the  time  in  his  own  interest ;  that  Kemper  was  fully  ad- 
vised of  W.  E.  Richardson^s  financial  standing,  and  when 
asked  why  he  charged  Richardson  $5  (in  addition  to  the 
original  $20),  replied  "That  $5  was  paid  before  this  note 
was  signed ;  this  hun^  fire  for  about  three  weeks  simply 
because  I  couldn't  get  an  attorney;  they  all  knew  him 
and  said  *We  won't  do  anything  for  that  fellow  unless  he 
pays  the  money  first,' "  at  least,  a  jury  would  be  warranted 
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in  finding  the  above  facts  under  the  evidence.  Two  pay- 
ments of  interest  were  made  on  the  note,  but  the  manner 
of  payment  throws  no  light  on  the  original  arrangement 
except  to  confirm  the  original  undertaking  as  suggested 
above.  All  through  the  transaction  the  plaintiflE  was  put 
on  inquiry  by  reason  of  the  special  facts  of  the  case,  as 
he  knew  the  parties  and  their  circumstances. 

The  law  will  look  through  all  disguises  and  subter- 
fuges, and  will  open  the  judgment  where  the  testimony 
shows  a  manifest  intention  to  avoid  the  provisions  of  an 
act  of  assembly.  A  jury  could  fairly  find  that  the  device 
in  this  case  was  a  transparent  attempt  to  make  the  moth- 
er surety  or  guarantor  for  the  money  her  son  was  bor- 
rowing from  Kemper.  We  have  nothing  to  do  with  the 
terms  of  the  transaction  as  between  Kemper  and  the  son, 
The  law  leaves  them  to  their  own  method  of  dealing  with 
each  other,  but  it  places  a  barrier  around  a  married 
woman  to  protect  her  from  all  kinds  of  deceit  and  impo- 
sitions. The  positive  declaration  of  Section  2  of  the  Act 
of  January  8, 1893,  P.  L.  344,  is,  that  a  married  woman 
may  not  become  accommodation  endorser,  maker,  guar- 
antor or  surety  for  another.  The  Act  of  June  3,  1887, 
P.  L.  332,  unfettered  a  married  woman  to  a  limited  ex- 
tent only,  and  did  not  clothe  her  with  a  general  power 
to  contract  as  a  feme  sole:  Real  Estate  Insurance  Co. 
V.  Roop,  132  Pa.  496;  Koechling  v.  Henkle,  144  Pa.  215. 
These  parties  were  dealing  at  short  range,  and  Kemper 
knew  or  could  easily  have  known  of  all  the  facts  as  to  the 
financial  and  domestic  conditions  of  Mrs.  Richardson. 
He  did  know  sufficient  facts  to  advise  him  that  he  was 
furnishing  the  money  upon  the  importunities  of  W.  E. 
Bichardson  to  aid  him  in  his  personal  business,  which 
is  one  of  the  very  perils  from  which  the  law  ought  to  pro- 
tect a  married  woman:  Real  Estate  Insurance  Co.  v. 
Roop,  supra.  The  law  has  wisely  safeguarded  the  prop- 
erty of  a  married  woman  from  such  designing  practices 
and  has  specifically  provided  the  only  way  by  which  she 
is  permitted  to  bind  hCT  real  estate.    The  ceremony  ob- 
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served  is  not  material.  The  law  looks  beyond  the  mere 
form  so  as  to  get  at  the  real  facts :  Goldsleger  v.  Carrac- 
ciolo,  63  Pa.  Superior  Ct.  72.  Taking  the  undisputed 
facts  of  this  record,  a  jury  would  be  warranted  in  finding 
that  the  transaction  between  Kemper  and  W.  E.  Richard- 
son was  a  transparent  device  adopted  by  them  to  evade 
an  express  statutory  enactment;  to  create,  by  form,  a 
liability,  where  by  law  none  in  fact  existed :  Sibley  v. 
Robertson,  212  Pa.  24.  There  was  no  contractual  capaci- 
ty in  Mrs.  Richardson  to  bind  herself  by  a  note  for  the 
payment  of  the  money  which  Kemper  loaned  to  her  son. 
The  evidence  taken  in  connection  with  the  circumstances 
of  the  case  admits  of  no  other  interpretation :  Patrick  v. 
Smith,  165  Pa.  526;  Wiltbank  v.  Tobler,  181  Pa.  103; 
Harper  v.  O'Neil,  194  Pa.  141. 

We  cannot  agree  with  the  conclusions  reached  by  the 
learned  court  below,  and  under  the  facts  as  presented  the 
rule  to  open  the  judgment  should  have  been  made  abso- 
lute and  the  facts  under  proper  instructions  submitted  to 
a  jury.  While  it  is  said  in  Jenkintown  National  Bank's 
Appeal,  124  Pa.  337,  and  Kaier  Co.  v.  O'Brien,  202  Pa. 
153,  ^^It  is  a  mistake  to  suppose  that  the  court  to  which 
an  application  is  made  cannot  judge  of  the  weight  of  the 
evidence  and  the  credibility  of  witnesses,  but  in  every 
case  where  there  is  a  conflict  of  testimony  must  send  the 
case  to  a  jury,"  under  the  facts  and  circumstances  as 
exhibited  by  this  record,  we  feel  that  the  undisputed  facts 
make  of  it  a  question  to  be  determined  by  the  jury  and 
not  by  the  court. 

The  order  of  the  court  below  is  reversed,  the  record  is 
remitted  with  a  procedendo. 
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Craig  V.  Atkinson,  Appellant. 

Replevin — Title  by  possession — Insufficient  title. 

In  an  action  of  replevin  to  recover  an  automobile,  the  party 
establishing  title  by  possession,  corroborated  by  other  evidence  as 
to  the  care  and  maintenance  of  the  machine  is  entitled  to  the 
property. 

Where,  as  between  the  parties  to  the  suit,  the  legality  of  the 
original  transfer  of  the  property  is  not  to  be  considered,  the  ques- 
tion of  title  is  one  of  fact,  and  having  been  fully  considered  and 
rightly  disposed  of  by  the  county  court,  the  findings  will  not  be 
disturbed  on  appeal. 

Argued  May  8, 1919.  Appeal,  No.  101,  April  T.,  1919, 
by  defendant,  from  order  of  C.  P.  Allegheny  County,  July 
T.,  1918,  No.  946,  refusing  appeal  from  judgment  of 
County  Court  of  Allegheny  County  in  the  case  of  Mar- 
cella  Craig,  by  her  father  and  next  friend,  H.  O.  Craig,  v. 
Fred  Atkinson.  Before  Orlady,  P.  J.,  Pobtbe,  Hbndbb- 
SON,  Hbad,  Trexlbb,  Williams  and  Ebllbb,  JJ.  Af- 
firmed. 

Rule  to  show  cause  why  appeal  should  not  be  allowed 
from  judgment  of  the  County  Court  of  Allegheny  County. 

From  the  record  it  appeared  that  the  plaintiff  brought 
an  action  of  replevin  to  recover  the  possession  of  an  auto- 
mobile, in  the  County  Court  of  Allegheny  County.  The 
case  was  tried  by  the  court  without  a  jury  and  judgment 
rendered  in  favor  of  the  plaintiff  in  the  sum  of  five  hun- 
dred (|500)  dollars.  A  rule  to  open  said  judgment  was 
taken  which  the  court  made  absolute  and  granted  a  new 
trial. 

A  second  trial  of  said  action  was  had  before  the  court 
without  a  jury,  and  judgment  was  rendered  in  favor  of  the 
plaintiff,  and  the  value  of  the  automobile  fixed  at  three 
hundred  and  fifty  (|350)  dollars.  A  petition  for  an  ap- 
peal was  presented  to  the  court  of  common  pleas  which 
was  refused.    Defendant  appealed. 
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The  facta  are  set  forth  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  order  of  the  court  refusing  appeal 
from  the  judgment  of  the  county  court. 

Paul  A,  Stuart,  for  appellant. 

Benjamin  H.  Thompson,  and  with  him  H.  K.  Bhaffei, 
for  appellee. 

Opinion  by  Oblady,  P.  J.,  July  17, 1919 : 
The  defendant  raises  a  number  of  questions  on  this  ap- 
peal  that  are  not  at  all  material  to  its  proper  disposition. 
Only  the  plaintiff  and  the  defendant  are  interested,  and 
we  are  not  called  on  to  decide  the  legality  or  propriety 
of  the  question  he  deems  of  vital  importance,  to  wit:  an 
alleged  lottery  transaction — conducted  by  a  fire  com- 
pany. The  unquestioned  fact  is,  that  the  fire  company 
owned  a  Chevrolet  five-passenger  automobile,  the  title  to 
which,  under  proceedings  that  were  i)erf ectly  satisfactory 
to  the  company,  the  plaintiff  and  the  defendant,  was 
transferred  to  Miss  Marcella  Craig,  the  plaintiff,  she  giv- 
ing her  receipt  therefor  to  the  company,  and  taking  physi- 
cal possession  of  it,  housing  it  in  a  garage  in  her  own 
name,  making  application  for  and  receiving  a  license 
from  the  State  Highway  Department  of  Pennsylvania, 
with  her  name  as  owner  of  the  machine,  operated  by  her 
own  hand  or  under  her  direction,  from  June  to  October, 
1916,  and  she  paying  rent  and  charges  for  repairs,  all 
of  which  was  done  with  the  defendant's  knowledge  and 
consent.  The  defendant  accompanied  her  many  times  as 
hep  guest, — ^^^eeping  company  with  her." 

These  facts  are  conceded  by  the  defendant,  and  when 
asked  if  he  owned  the  car,  his  answer  was  significant,  "I 
claim  it  as  mine.  I  don't  know  whether  it  is  or  not."  In 
the  latter  part  of  October,  1917,  the  car  needed  repairs. 
Miss  Craig  was  absent  from  home,  and  the  defendant 
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asked  her  mother,  ^^  he  could  take  the  car  out  of  the 
garage  and  have  it  repaired,  so  that  when  Marcella  came 
home  they  could  use  it."  Permission  was  given  and  the 
defendant  took  the  car  and  has  held  it  since  that  date, 
basing  his  title  on  transactions  that  occurred  prior  to  the 
delivery  of  the  car  to  Miss  Craig  by  the  Are  company. 
This  action  of  replevin  was  brought  to  recover  its  i>os- 
session. 

It  was  twice  tried  in  the  County  Court  of  All^heny 
before  one  of  the  judges  without  a  jury,  in  both  of  which 
issues  judgment  was  given  against  the  defendant;  in  the 
last  the  value  of  the  car  was  fixed  at  $350.  The  defend- 
ant then  presented  his  petition  to  the  Court  of  Common 
Pleas  of  Allegheny  County  for  the  allowance  of  an  ap- 
I)eal  to  that  court  from  the  judgment  of  the  county  court, 
and  after  argument  the  appeal  was  refused.  Prom  this 
judgment  an  appeal  was  taken  to  this  court.  All  parties 
identified  with  the  transaction  were  heard  in  the  county 
court,  and  we  find  no  reversible  error  in  the  record  to 
warrant  a  third  hearing  of  a  purely  disputed  fact,  which 
was  fully  considered  and  rightly  disposed  of  by  the  coun- 
ty court.  The  appeal  was  properly  refused  and  the  judg- 
ment is  affirmed. 


Commonwealth  v.  Link,  Appellant. 

Criminal  law — Appeals — Assignments  of  error — Excerpts  from 
charge. 

The  selection  of  detached  sentences,  unrelated  to  other  parts  of  a 
charge,  are  not  proper  subjects  for  assignments  of  error,  where  the 
charge,  as  a  whole,  fully  and  adequately  presented  the  defendant's 
case. 

Assignments  of  error  in  direct  violation  of  the  rules  of  the 
Superior  Court  cannot  be  considered  on  appeal. 

Argued  March  11,  1919.  Appeal,  No.  118,  April  T., 
1919,  by  defendant,  from  judgment  of  Q.  S.  Beaver  Co., 
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Dec.  SesB.,  No.  14*  on  verdict  of  guilty  in  case  of  Com- 
monwealth V.  Ed.  Link.    Before  Orlady,  P.  J.,  Pobtbb, 
Tbexler,  Williams  and  KBTj.ieRj  j j.    Affirmed. 

Indictment  for  pandering.    Before  Baldwin,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 
Verdict  of  guilty  upon  which  judgment  of  sentence 
was  passed. 

Errors  assigned  were  various  rulings  on  evidence  and 
the  charge  of  the  court. 

Lawrence  M.  Sehring,  for  appellant. 

James  L.  Hogan,  and  with  him  Louis  E.  Oraham,  Dis- 
trict Attorney,  for  api)ellee. 

Opinion  by  Orlady,  P.  J.,  July  17, 1919 : 
Thirty-eight  assignments  of  error  are  presented  for  our 
consideration,  no  authorities  are  cited  in  support  of  any 
one  of  them,  and  many  are  in  direct  violation  of  our  rules. 
The  argument  of  appellant  might  be  persuasive  before  a 
jury  but  is  without  merit  in  an  appellate  court.  The 
charge  of  the  court  was  a  full  and  fair  statement  of  the 
evidence  and  the  law  applicable  thereto,  which  taken  in 
its  entirety  could  not  be  considered  misleading  by  any 
juryman.  The  selection  of  detached  sentences  unrelated 
to  other  parts  of  the  charge  is  not  proper,  as  has  been 
frequently  decided:  Commonwealth  v.  Warner,  13  Pa. 
Superior  Ct.  461 ;  Com.  v.  D^Angelo,  29  Pa.  Superior  Ct. 
378.  The  examination  of  the  defendant's  own  testimony 
without  anything  else,  was  sufficient  to  warrant  a  verdict 
of  guilty,  and  the  relation  of  the  defendant  to  his  sug- 
gested accomplices  was  properly  disjKMsed  of  by  the  trial 
judge. 

The  assignments  of  error  are  all  overruled,  the  judg- 
ment is  affirmed,  the  record  remitted  to  the  court  below, 
and  it  is  ordered  that  the  defendant  appear  therein  at 
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such  time  as  he  may  be  called  and  be  by  that  court  com- 
mitted until  he  has  complied  with  the  sentence  or  any 
part  of  it  which  had  not  been  performed  at  the  time  the 
appeal  in  this  case  was  made  a  supersedeas. 


Gallagher  v.  Delaware,  Lackawanna  &  Western 
R.  R.  Co.,  Appellant. 

Workmen's  compensation — Appeals — Findings  of  fact  hy  hoard 
— Failure  to  make  complete  findings — Pleadings. 

While  the  findings  of  the  referee,  aflGmned  by  the  Workmen's 
Compensation  Board,  are  conclusive  and  not  subject  to  review  by 
the  courts,  yet  there  should  be  in  every  case  exhibited  in  the  report 
of  the  referee,  or  the  Workmen's  Compensation  Board,  a  finding 
based  upon  subordinate  underlying  findings,  to  justijfy  the  conclu- 
sions of  law  and  fact.  The  report  should  show  fully  and  clearly  all 
the  controlling  facts,  to  determine  whether  or  not  the  claimant  was 
injured  in  the  course  of  his  employment. 

Where  the  complete  findings  are  not  made  by  the  board,  an  award 
will  not  be  disturbed,  where  the  pleadings  in  the  case  show  the  exact 
facts  in  dispute,  for  it  is  presumed  that  such  allegations  were  con- 
sidered by  the  referee  and  the  Compensation  Board,  in  reaching 
their  decision. 

Argued  March  4,  1919.  Appeal,  No.  20,  March  T., 
1919,  by  defendant,  from  order  of  C.  P.  Lackawanna  Co., 
Nov.  T.,  1917,  No.  258,  dismissing  appeal  from  decision 
of  Workmen's  Compensation  Board,  allowing  claim  in 
case  of  John  J.  Gallagher  v.  Delaware,  Lackawanna  & 
Western  Railroad  Company.  Before  Oelady,  P.  J., 
PoBTEB,  Trbxlbr,  Wiloams  and  Kbllbe,  JJ.    Affirmed. 

Appeal  from  Workmen's  Compensation  Board.  Be- 
fore O'Neill,  J. 

From  the  record  it  appeared  that  the  plaintiff  filed  a 
claim  for  compensation  under  the  Workmen's  Comi)ensa- 
tion  Law  against  his  employer,  Delaware,  Lackawanna 
&  Western  Railroad  Company.    The  referee  failed  to 
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make  specific  findings  of  fact  as  to  how  tlie  accident  oc- 
curred, but  found  tlie  legal  conclusion  that  the  injury 
was  received  in  the  coui*se  of  employment  and  made  an 
award.  The  award  was  affirmed,  on  appeal  by  the  Work- 
men's Compensation  Board,  and  a  petition  to  the  Com- 
mon Pleas  to  allow  the  appeal  was  dismissed  without  an 
opinion.    Defendant  appealed. 

Error  assigned  was  order  of  the  court  dismissing  the 
appeal. 

R.  H.  Harris,  of  Knapp,  O'Malley,  Hill  rf  Harris,  and 
with  him  D.  R,  Reese,  for  appellant. 

The  referee  or  Workmen's  Compensation  Board  must 
make  specific  findings  of  fact,  covering  each  and  every 
fact  essential  to  a  conclusion :  Workmen's  Compensation 
Act,  June  2,  1915,  Section  409,  P.  L.  751 ;  Messinger  v. 
E.  R.  Co.,  261  Pa.  336;  McCauley  v.  Woolen  Co.,  261 
Pa.  313. 

The  finding  that  the  claimant  was  injured  in  the  course 
of  his  employment  is  a  legal  conclusion  which  must  be 
based  upon  a  specific  finding  of  fact :  Siglin  v.  Armour, 
261  Pa.  30;  Bridge  v.  Lomax,  69  Pa.  Superior  Ct.  109; 
McCauley  v.  Imperial  Woolen  Co.,  261  Pa.  312 ;  Dzikow- 
Ika  V.  Steel  Co.,  259  Pa.  578;  Selva  v.  Mining  Co.,  68  Pa. 
Superior  Ct.  612;  Flucker  v.  Steel  Co.,  66  Pitts.  271. 

M.  J.  Martin,  and  with  him  Elmer  D.  Adair,  for  ai>- 
pellee,  cited :  Poluskiewicz  v.  P.  &  R.  Coal  Co.,  257  Pa. 
305;  Karpati  v.  Cambria  Steel  Co.,  70  Pa.  Superior  Ct. 
202;  McCauley  v.  Imperial  Woolen  Co.,  261  Pa.  312; 
Dzikowska  v.  Superior  Steel  Co.,  259  Pa.  578. 

Opinion  by  Orlady,  P.  J.,  July  17,  1919 : 
The  validity  of  the  order  made  by  the  court  below  de- 
I>ends  wholly  upon  whether  the  evidence  justified  the 
finding  that  the  claimant  received  his  injuries,  by  acci- 
dent, in  the  course  of  his  employment  with  the  defendant. 
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on  the  date  and  at  the  place  mentioned  in  the  record.  It 
is  not  disputed  that  the  claimant  received  serious  in- 
juries, but  it  is  vitally  important  that  the  conclusions  of 
fact  and  law  must  be  ascertained  from  credible  testimony 
to  make  the  award  a  valid  one.  The  referee  after  investi- 
gation, finds  that  the  claimant  was  an  ashman  at  the  de- 
fendant's colliery,  "that  on  June  7,  1916,  the  claimant 
was  struck  in  his  left  eye  with  a  small  piece  of  copper, 
the  accident  resulting  in  an  injury  to  the  same  eye,  which 
with  its  effects  and  the  attention  given  to  it,  caused  him 
to  be  totally  disabled  until  and  including  August  20, 
1916";  and  "that  the  above  described  injury  was  sus- 
tained by  accident  in  the  course  of  his  employment  with 
the  defendant  on  the  date  and  at  the  place  mentioned, 
etc.'*  The  referee  finds,  as  a  conclusion  of  law,  "that  con- 
firming the  facts  hereinbefore  found,  the  claimant  sus- 
tained such  an  injury  by  accident  in  the  course  of  his  em- 
ployment as  is  contemplated  by  the  Workmen's  Compen- 
sation Act  of  1915,  and  is  entitled  to  an  award,  and  the 
defendant  is  liable  for  the  amount  of  the  same."  On  an 
appeal  to  the  Workmen's  Compensation  Board  from  the 
finding  by  the  referee,  the  commissioner  found,  "The 
claimant  on  July  7,  1916,  sustained  an  injury  to  his  l^eft 
eye  from  the  explosion  of  a  dynamite  cap,  which  resulted 
in  the  total  loss  of  vision  of  the  eye.  The  referee  has 
found  that  the  loss  is  permanent,  and  that  no  operation  is 
likely  to  restore  the  sight.  There  is  confiicting  testimony 
as  to  when,  and  under  what  circumstances  the  injury 

occurred The  referee  saw  and  heard  the  witnesses, 

and  his  conclusions  as  to  the  correct  import  of  all  the 
circumstances  in  the  case  as  to  how  the  accident  hap- 
pened, and  his  finding  that  the  claimant  was  at  the  time 
he  suffered  the  injury  actually  engaged  in  the  course  of 
his  employment  with  the  defendant,  will  not  be  chal- 
lenged by  us." 

The  reports  of  the  referee  and  the  commission  fail  to 
show  the  character  of  work  the  claimant  was  engaged  in 
at  the  time  he  received  the  injury,  where  he  was  working, 
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under  whose  dlrectioQy  or  any  description  of  the  duties 
expected  of  him  in  the  course  of  his  employment.  In  this 
respect  the  report  of  the  referee  and  the  commission  are 
totally  inadequate  to  sustain  the  award. 

In  the  claim  petition  filed  with  the  Workmen's  Com- 
pensation Board,  the  following  appears:  "(3)  Where 
did  the  accident  happen?  Hallstead  Mines^  Duryea,  Pa. 
(4)  When  did  the  accident  happen?  July  7,  1916,  be- 
tween 10  and  11  a.  m.  (5)  What  was  the  nature  of  ac- 
cident and  how  did  it  happen?  While  laying  down  an 
iron  bar  after  barring  a  car,  it  struck  a  dynamite  cap 
which  must  have  fallen  there,  the  explosion  of  which  de- 
stroyed the  sight  of  left  eye.  (6)  What  kind  of  work 
were  you  doing  at  the  time  of  the  accident?  Moving  a 
car  into  the  ash  pit  to  haul  out  ashes  which  was  part  of 
my  regular  work.  (7)  What  was  the  nature  of  the  injury? 
Complete  loss  of  sight  of  my  left  eye.  (8)  Did  you  receive 
surgical  or  hospital  services?  Yes,  at  the  Moses  Taylor 
Hospital,  Scranton,  Pa.,  and  Wills's  Eye  Hospital,  Phila- 
delphia, Pa.,"  from  which  it  appears  that  the  injury  was 
received  while  the  claimant  was  moving  a  car  to  the  ash 
pit  to  haul  out  cinders,  which  was  part  of  his  regular 
work.  In  the  defendant's  answer  to  this  claim  petition, 
it  is  averred  "That  the  injury  sustained  by  the  claimant 
was  not  the  result  of  an  accident  occurring  in  the  course 
ot  his  employment."  These  are  treated  as  part  of  the 
pleadings  by  the  parties,  and  the  issue  thus  framed  was 
considered  by  the  referee  and  commission.  Their  reports 
should  show  clearly  and  unmistakenly  all  the  control- 
ling facts  to  determine  whether  or  not  the  claimant  was 
injured  in  the  course  of  his  employment. 

While  the  notes  of  testimony  are  not  proi)erly  a  part  of 
the  record  sent  up  on  this  appeal  from  the  commission 
board  and  from  the  common  pleas,  and  even  if  they  are 
mistakenly  included  in  the  record,  they  should  not  be 
considered :  McCauley  v.  Woolen  Co.,  261  Pa.  313.  But 
where  the  pleadings  in  the  case  show  the  exact  facts  in 
dispute,  it  is  to  be  assumed  that  they  were  considered  by 
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the  referee  and  commission.  The  finding  that  an  em- 
ployee's injury  was  received  in  an  accident  arising  in  the 
course  of  his  employment,  is  a  mixed  question  of  law 
and  fact:  Flucker  v.  Steel  Co.,  263  Pa.  113.  While 
the  finding  of  fact  of  the  referee,  afl&rmed  by  the 
Workmen's  Compensation  Board,  in  case  of  a  hear- 
ing de  novo,  are  conclusive  and  are  not  subject  to  re- 
view by  the  courts, — Messinger  v.  Lehigh  Valley  R.  R. 
Co.,  261  Pa.  336,  yet,  there  should  be  in  every  ca^e,  ex- 
hibited in  the  report  of  a  referee  or  the  Workmen's  Com- 
pensation Board  a  finding  based  on  subordinate  under- 
lying findings  to  justify  the  conclusion  of  law  and  fact. 
The  omission  to  do  so  in  this  case  is  not  to  be  considered 
a  precedent  in  other  cases,  and  we  dispose  of  this  appeal 
on  the  special  facts  appearing  in  the  record.  We  are  not 
favored  with  any  opinion  by  the  court  below,  as  should 
be,  but  an  examination  of  the  whole  record  fairly 
discloses  that  the  conclusion  reached  by  the  referee, — 
that  the  claimant  received  his  injuries  while  in  the  course 
of  his  employment  sustains  the  averment  in  the  claim 
petition,  and  with  the  supplementary  proof  determines 
the  extent  and  degree  of  his  injuries :  Selva  v.  Allegheny 
River  Mining  Co.,  68  Pa.  Superior  Ct.  612;  Bridge  v. 
Lomax,  69  Pa.  Superior  Ct.  109.  The  modified  order  was 
rightly  made  by  the  commission  under  the  admitted  facts. 
The  judgment  is  affirmed  and  the  appeal  is  dismissed, 
at  the  cost  of  the  appellant 
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Horrell,  Appellant,  v.  Eeeves  and  Nelson. 

Promissory  notes — Endorser — Fraud — Act  of  May  16,  1901,  P. 
L.  19i — Question  for  jury. 

In  an  action  by  an  endorsee  against  the  makers  of  a  promissory 
note,  where  the  defendants  show  that  the  note  was  procured  from 
them  by  fraud,  the  burden  is  upon  the  endorsee  to  show  affirma- 
tively that  he  was  an  innocent  purchaser  for  value  without  knowl- 
edge of  the  fraud.  If,  assuming  such  burden,  the  plaintiff  testifies 
that  he  received  the  note  in  payment  of  a  preexisting  debt,  the  case 
must  go  to  the  jury  to  permit  it  to  pass  upon  the  credibility  of  the 
witness.  When  the  establishment  of  a  question  of  fact  depends 
upon  oral  testimony,  the  credibility  of  the  witness  is  for  the  jury 
alone,  and  it  is  its  exclusive  province  to  determine  whether  from 
such  testimony  the  fact  in  dispute  has  been  established. 

Submitted  April  29,  1919.  Appeal,  No.  61,  April  T., 
1919,  by  plaintiflf,  from  judgment  of  C.  P.  Beaver  Co., 
September  T.,  1914,  No.  131,  on  verdict  for  defendants  in 
case  of  J.  A.  Horrell  v.  H.  W.  Beeves  and  D.  A.  Nelson. 
Before  Orlady,  P.  J.,  Pobtbr,  Henderson,  Head,  Trbx- 
LBR,  Williams  and  Keller,  J  J.    Affirmed. 

Assumpsit  on  promissory  note.   Before  Baldwin,  P.  J. 

Verdict  and  judgment  for  defendants.  Plaintiflf  ai>- 
pealed. 

The  facts  appear  in  the  following  opinion  of  the  court 
below,  overruling  motion  for  judgment  for  plaintiflf 
n.  o.  V. : 

Plaintiflf,  the  endorsee  of  a  promissory  note,  brought 
this  action  against  the  makers.  The  note  was  for  11,250, 
dated  January  6, 1914,  drawn  at  four  months  after  date, 
to  the  order  of  J.  M.  Crosland  and  endorsed  by  said  J. 
M.  Crosland,  J.  A.  Wagner  and  the  plaintiflf.  The  de- 
fense was  that  the  note  was  made  by  the  defendants  for 
the  accommodation  of  a  coal  company  in  which  the  de- 
fendants and  J.  M.  Crosland  were  interested ;  that  the 
note  with  another  note  of  the  same  amount  was  turned 
Vol.  lxxii — ^9 
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over  to  Crofiland,  with  the  understanding  that  it  was  to 
be  discounted  at  a  certain  bank  and  the  proceeds  to  the 
note  sent  to  D.  A.  Nelson,  one  of  the  defendants,  to  be 
used  by  him  for  the  benefit  of  the  coal  concern,  and  if  not 
so  discounted  the  note  was  to  be  returned  to  the  makers; 
and  that  Crosland,  in  violation  of  this  agreement  and  in 
breach  of  faith  with  the  makers,  negotiated  the  instru- 
ment for  a  purpose  other  than  the  special  one  for  which 
it  was  placed  in  his  hands. 

At  the  trial  the  plaintiff  produced  the  note,  offered  it 
in  evidence  and  rested. 

The  defendants  then  offered  testimony  in  support  of 
their  defense  that  the  note  had  been  negotiated  by  Cros- 
land in  breach  of  faith.  The  evidence  was  uncontra- 
dicted that  the  note  was  made  by  the  defendants  for  the 
accommodation  of  a  coal  concern  in  which  the  defend- 
ants were  interested  and  for  which  Crosland  was  acting 
as  agent  in  the  sale  of  some  coal  lands ;  that  the  note  was 
delivered  to  Crosland  under  an  arrangement  by  which 
the  note  was  to  be  discounted  at  the  First  National  Bank 
of  Altoona,  Pa.,  and,  if  not  so  discounted,  to  be  returned 
to  the  makers;  and  that  Crosland  neither  discounted 
the  note  nor  returned  it,  but  had,  in  fact,  negotiated  it  to 
J.  A.  Wagner,  who  in  turn  negotiated  it  to  the  plaintiff. 

trnder  these  circumstances  the  burden  shifted  to  the 
plaintiff  to  prove  that  he  was  a  holder  in  due  course. 
Section  59  of  Article  IV  of  the  Negotiable  Instruments 
Act  provides :  "Every  holder  is  deemed,  prima  facie,  to 
be  a  holder  in  due  course ;  but  when  it  is  shown  that  the 
title  of  any  person  who  has  negotiated  the  instrument 
was  defective,  the  burden  is  on  the  holder  to  prove  that 
he  or  such  person  under  whom  he  claims  acquired  the 
title  as  holder  in  due  course " 

Section  55  of  the  same  article  provides :  "The  title  of 
a  x>erson  who  negotiates  an  instrument  is  defective,  with- 
in the  meaning  of  this  act,  when  he  obtained  the  instru- 
ment or  any  signature  thereto  by  fraud,  duress,  or  force, 
and  fear,  or  other  unlawful  means,  or  for  an  illegal  con- 
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sideration,  or  when  he  negotiates  it  in  breach  of  faith,  or 
under  such  circumstances  as  amount  to  a  fraud.'' 

It  is  clear  that  by  the  defendants'  testimony  the  plain- 
tiff was  put  upon  proof  that  he  was  a  holder  in  due  course : 
Second  National  Bank  v.  Hoffman,  229  Pa.  429. 

Plaintiff  then  took  the  stand  in  rebuttal  and  testified 
that  about  April  18,  1914,  he  had  received  the  note  in 
suit  from  J.  A.  Wagner  in  payment  of  a  portion  of  a  debt 
of  $2,000  which  Wagner  owed  him. 

The  case  was  submitted  to  the  jury  with  instructions 
that  if  they  found  that  the  note  was  given  by  Wagner 
to  the  plaintiff  in  extinguishment  of  an  antecedent  debt 
then  the  plaintiff  was  entitled  to  recover ;  but  that,  if  the 
note  was  originally  delivered  to  Crosland  for  a  special 
purpose,  and  by  him  negotiated  for  another  purpose,  in 
breach  of  faith  with  the  makers,  and  if  the  note  was 
thereafter  taken  by  the  plaintiff  merely  as  collateral 
security  for  such  preexisting  debt,  and  without  any  new 
consideration,  the  verdict  should  be  for  the  defendants. 

In  giving  these  instructions  we  followed  the  reasoning 
of  MoscHZiSKBB,  J.,  in  Raken  v.  Henry,  16  D.  R.  207. 

The  jury  returned  a  verdict  for  the  defendant ;  where- 
upon the  plaintiff  filed  this  motion  for  judgment  n.  o.  v., 
but  filed  no  motion  for  a  new  trial.  A  disposition  of  this 
motion  for  judgment  n.  o.  v.,  therefore,  does  not  involve 
the  question  whether  or  not  one  who  takes  the  note  of  a 
third  party  merely  as  collateral  for  an  antecedent  or 
preexisting  debt,  without  any  new  consideration  pass- 
ing at  the  time,  is  deemed  a  holder  for  value.  The  dis- 
cussion of  the  law  in  Raken  v.  Henry,  supra,  is  by  Mr. 
Justice  MoscHziSKER,  then  one  of  the  judges  of  the  Court 
of  Common  Pleas,  Number  3,  of  Philadelphia  County, 
who  reviews  the  authorities  and  points  out  that  the  Ne- 
gotiable Instrument  Law  of  1901  does  not  change  the  law 
as  it  stood  in  Pennsylvania  at  the  time  of  the  passage  of 
this  act,  with  respect  to  the  rights  of  one  who  takes  the 
note  of  a  third  person  as  collateral  merely  for  an  ante- 
cedent debt.    The  correctness  of  this  view  of  the  effect  of 
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the  Act  of  1901  is  recognized  in  Second  National  Bank  v. 
Hoflfman,  supra. 

We  are  unable  to  see  how  the  plaintiff's  motion  for 
judgment  can  prevail,  unless  the  introduction  by  the  de- 
fendants of  certain  testimony  of  the  plaintiff  taken  at  a 
former  trial  was  fatal  to  their  case.  If  the  introduction 
of  that  testimony  did  not  bind  the  defendants,  the  case 
had  to  go  to  the  jury,  notwithstanding  the  testimony  of 
the  plaintiff  that  he  had  taken  the  note  in  good  faith  in 
payment,  pro  tanto,  of  a  debt  which  his  transferor  owed 
him.  Assuming  that  the  testimony  of  the  plaintiff  was 
not  open  to  any  other  construction  than  that  he  had 
taken  the  note  in  extinguishment  of  the  debt  in  question, 
the  case,  nevertheless,  had  to  go  to  the  jury.  The  plain- 
tiff could  not  recover,  unless  he  was  telling  the  truth; 
the  jury  was  not  bound  to  believe  him,  and  were  fully 
warranted  in  declining  to  believe  him.  He  claimed  to 
have  a  book  account  against  J.  A.  Wagner,  but  he  did 
not  produce  the  book  account;  neither  did  he  produce 
J.  A.  Wagner  as  his  witness,  nor  account  for  his  absence 
at  the  trial.  Moreover,  it  was  shown  that  both  Wagner 
and  Wagner's  attorneys  had  notice  of  the  circumstances 
under  which  the  note  was  issued.  It  also  appeared  that 
Wagner  and  the  plaintiff  were  partners  in  the  automobile 
business  in  New  Florence,  Pa.,  and  that  the  same  at- 
torneys who  represented  Wagner  at  the  time  he  was  in- 
formed as  to  the  nature  of  the  note  afterwards  repre- 
sented the  plaintiff  and  were  also  associated  with  local 
counsel  for  the  plaintiff  in  the  institution  and  trial  of 
the  suit. 

The  plaintiff  was,  therefore,  not  entitled  to  binding 
instructions,  unless,  as  already  observed,  the  defendants 
put  themselves  out  of  court  by  producing  certain  of  the 
testimony  of  the  plaintiff  taken  at  a  former  trial.  The 
purpose  for  which  this  testimony  was  introduced  does 
not  definitely  appear  on  the  record.  The  defendant,  D. 
A.  Nelson  was  on  the  witness  stand  and  testified  to  the 
circumstances  under  which  the  note  was  placed  in  the 
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hands  of  Crosland.  Mr.  Nelson  further  testified  that 
the  plaintiff  had  stated  in  his  presence,  after  the  note 
had  been  placed  in  the  hands  of  counsel  for  plaintiff,  that 
the  plaintiff  and  J.  A.  Wagner  were  partners  in  business 
and  that  the  plaintiff  had  taken  the  note  on  the  faith  of 
Wagner's  endorsement  and  given  him  "credit  on  an  old 
indebtedness.''  This  was  not  objected  to  by  the  plaintiff, 
and  the  witness  was  cross-examined  as  to  this  matter  by 
plaintiff's  counsel.  This  cross-examination  developed 
the  fact  that  the  declarations  mentioned  by  Mr.  Nelson 
as  having  been  made  in  his  presence  consisted  of  a  por- 
tion of  the  testimony  of  the  plaintiff  at  a  former  trial. 

Later  in  Mr.  Nelson's  cross-examination  (page  22)  he 
was  interrogated  as  follows : 

"Q.  Mr.  Nelson,  you  stated  on  the  stand  that  Mr.  Wag- 
ner and  Mr.  Horrell  were  partners.  Where  did  you  ac- 
quire that  information? 

"A.  From  this  record  here,  and  from  his  own  state- 
ment here  in  court.  He  said  they  had  been  in  partner- 
ship in  the  automobile  business  for  some  years. 

"Q.  But  did  he  not  testify  that  they  were  not  general 
partners,  except  in  the  automobile  business? 

"A.  I  can  read  you  his  testimony. 

<^Q.  All  right. 

"A.  Very  well,  I  will  read  this  to  you :  *Q.  At  that 
time  were  you  and  Mr.  Wagner  in  business  together? 
A.  Not  in  a  general  way.  We  are  partners  in  the  auto- 
mobile business.  I  am  in  the  lumber  business,  and  Mr. 
Wagner  in  the  livery  business.*    That  was  his  answer." 

The  record  shows  that  Mr.  Nelson  then  stated :  "I  have 
a  certified  record  here  of  Mr.  Horrell's  testimony  in  this 
court,  and  I  wish  to  offer  that  in  evidence." 

Counsel  for  plaintiff  stated  that  there  was  no  objection 
and  the  certified  record  was  then  offered  and  admitted  in 
evidence.  It  is  plain  that  the  purpose  was  to  corroborate 
Mr.  Nelson,  who  had  just  read  from  the  transcript  as 
above  quoted.  No  part  of  the  transcript  was  read  to  the 
jury.    The  record  is  as  follows  (page  22) : 
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By  the  Court:  The  testimony  just  offered  is  that 
which  was  taken  November  22, 1915,  is  it  Mr.  Nelson? 

By  Mr.  Nelson :  Yes ;  and  if  you  wish  we  will  just  read 
it  into  this  record. 

By  the  Court :  Do  not  take  time  to  do  that.  But  we 
direct  the  stenographer  to  copy  it  into  the  record. 

It  therefore  does  not  appear  that  the  defendants  made 
the  plaintiff  their  witness  to  prove  that  the  note  had  been 
taken  in  extinguishment  of  an  antecedent  debt.  The 
manifest  purpose  was  to  prove  a  declaration  against 
interest,  to  wit,  that  the  plaintiff  had  admitted  that  he 
and  Wagner  were  partners.  This  may  not  have  been  a 
declaration  against  interest;  but  the  court  was  not 
called  upon  to  rule  thereon,  there  being  no  objection. 

We  believe  that  to  hold  that  the  defendants  were  bound 
by  the  testimony  of  the  plaintiff  as  contained  in  the 
transcript,  under  the  circumstances  mentioned,  would 
be  wholly  unwarranted.  That  the  plaintiff  did  not  re- 
gard all  the  testimony  contained  in  the  transcript  in 
question  as  being  in  the  case  and  having  any  probative 
value  to  show  that  the  plaintiff  had  taken  the  note  in  pay- 
ment of  the  alleged  antecedent  debt,  is  sufllciently  shown 
by  the  fact  that  the  plaintiff  himself  proceeded  to  take 
the  stand  in  rebuttal  and  testified  fully  as  to  the  circum- 
stances under  which  he  had  taken  the  note  from  Wagner. 
The  facts  in  Peoples  National  Bank  v.  Hazard,  231  Pa. 
552,  relied  upon  by  learned  counsel  for  plaintiff,  were 
quite  different  from  those  in  the  case  at  bar,  and  the  law 
there  declared  is  not  applicable. 

As  the  plaintiff  was  not  entitled  to  binding  instruc- 
tions at  the  trial,  his  motion  for  judgment  n.  o.  v.  must 
be  overruled. 

Error  assigned  was  in  overruling  plaintiffs  motion  for 
judgment  n.  o.  v. 

Marker  &  HalUngsworth  and  Robert  W,  Darragh,  for 
appellant. 
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D.  A.  Nelson  and  F.  G.  Moorehead,  for  appellees. 

Opinion  by  Orlady,  P.  J.,  July  17, 1919 : 

The  only  assignment  of  error  presented  for  our  con- 
sideration is,  that  the  court  erred  in  overruling  a  motion 
for  judgment  non  obstante  veredicto  on  a  verdict  found 
in  favor  of  the  defendants. 

The  charge  of  the  court  and  the  opinion  filed  in  refus- 
ing the  defendants'  motion  furnish  a  conclusive  answer 
to  the  argument  presented  by  the  appellant.  On  the  trial 
the  plaintiff  presented  a  i)oint  asking  for  binding  instruc- 
tions in  his  favor,  which  was  refused  and  the  disputed 
questions  of  fact  were  fairly  submitted  in  an  adequate 
charge.  The  verdict  returned  was  fully  warranted  by  the 
evidence. 

The  judgment  is  affirmed. 


New  Castle  v.  Pittsburgh,  Youngstown  &  Ash- 
tabula Ry.  Co.,  Appellant. 


Railroads  —  Municipal  liens  —  Right-of-way  —  Exemption  from 
local  taxation, 

1.  A  strip  of  ground  which  forms  part  of  the  roadbed  of  a  railway 
company,  arid  is  included  in  its  right-of-way,  is  not  liable  to  a 
municipal  claim  for  the  improvement  of  a  street  running  parallel 
and  adjoining  such  roadbed. 

2.  The  property  of  a  railroad  company  used  exclusively  for  rail- 
road purposes,  and  having  no  buildings  or  stations  constructed 
thereon,  may  properly  be  termed  roadbed  and,  will  be  exempt  from 
local  taxation. 

Railroad — Municipal  claims — Sufficient  affidavit  of  defense. 
An  affidavit  of  defense  is  sufficient  to  a  claim  for  mimicipal  as- 
sessments for  the  paving  of  a  street  adjacent  to  railroad  property 
which  sets  forth  that  the  land  in  question  is  used  for  railroad  pur- 
poses, was  acquired  for  the  purpose  and  use  of  its  right-of-way,  and 
is  indispensably  necessary  for  the  operation  of  its  railroad. 

Argued  April  22,  1919.  Appeal,  No.  106,  April  T., 
1919,  by  defendant,  from  judgment  of  C.  P.  Lawrence 
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Co.,  March  T.,  1911,  No.  40,  for  plaintiff,  for  want  of  a 
sufficient  affidavit  of  defense  in  case  of  City  of  New 
Castle  V.  New  Castle  and  Beaver  Valley  Railroad  Com- 
pany, and  Pittsburgh,  Youngstown  and  Ashtabula  Rail- 
way Company.  Before  Orlady,  P.  J.,  Porter,  Hender- 
son, Head,  Trexler,  Wiluams  and  Keller,  JJ.  Re- 
versed. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense.    Before  Emery,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  made  absolute  the  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense. 

Error  assigned  was  the  decree  of  the  court. 

Oscar  L.  Jackson,  and  with  him  Charles  R.  Davis,  for 
appellants. — The  roadbed  of  a  railroad  company  is  not 
liable  to  a  municipal  claim  for  street  improvements: 
Phila.  V.  R.  R.  Co.,  33  Pa.  41 ;  Junction  R.  R.  Co.  v.  City 
of  Phila.,  88  Pa.  424;  Allegheny  City  v.  West  Penn  R. 
R.  Co.,  138  Pa.  375;  Mt.  Pleasant  Boro.  v.  R.  &  O.  R.  R. 
Co.,  138  Pa.  365. 

The  affidavit  of  defense  was  sufficient :  Knerr  v.  Brad- 
ley, 105  Pa.  190;  Johnson  v.  Gallery,  173  Pa.  129. 

James  A,  Gardner,  City  Solicitor,  for  appellee. — 
The  property  in  question  was  assessable  for  street  im- 
provements :  Mt.  Pleasant  Boro.  v.  Bait.  &  Ohio  R.  R., 
138  Pa.  365;  Phila.  v.  Phila.  &  Reading  R.  R.,  1  Pa.  Su- 
perior Ct.  236;  Phila.  v.  North  Phila.  R.  R.  Co.,  1  Pa. 
Superior  Ct  254;  Junction  R.  R.  Co.  v.  Phila.,  88  Pa. 
428;  Phila.  v.  P.  &  R.  R.  Co.,  177  Pa.  292. 

Opinion  by  Orlady,  P.  J.,  July  17,  1919 : 
The  City  of  New  Castle  by  a  proper  ordinance  directed 
the  grading  of  Newell  avenue  along  and  in  front  of  the 
abutting  properties  of  the  defendant  railway  company. 
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After  the  street  was  graded  viewers  were  appointed,  a 
report  made  and  finally  confirmed,  which  assessed  the 
land  of  the  defendant  described  in  the  municipal  claim, 
fronting  250  feet,  more  or  less,  on  Newell  avenue,  and 
extending  back  therefrom  90  feet,  more  or  less,  being  lot 
No.  29,  on  the  map  or  plan  annexed  to  the  viewer's  re- 
port "for  benefits,  for  the  payment  of  the  cost  and  ex- 
penses of  said  work  and  improvement.'*  A  scire  facias 
sur  municipal  claim  was  issued,  and  after  an  affidavit  of 
defense  was  filed  a  rule  for  judgment  for  want  of  suf- 
ficient affidavit  was  made  absolute  and  the  amount  liqui- 
dated by  the  prothonotary,  at  |375. 

The  allegations  of  fact  contained  in  the  affidavit  of  de- 
fense must  be  accepted  as  verity,  and  from  it,  it  appears 
that  the  defendant  company  by  consolidation  and  merger 
of  other  railroad  companies  is  the  owner  of  all  the  land  in- 
volved in  this  proceeding,  either  through  condemnation 
proceedings  or  by  purchase.  Over  a  half  century  ago  the 
original  location  of  the  land  now  in  dispute  was  in  open 
country.  A  strip  50  feet  wide,  the  whole  length  of  250 
feet,  as  described  in  the  lien,  was  appropriated,  and  for 
about  15  years  operated  by  the  original  railroad  as  a  part 
of  its  main  track.  In  1878,  the  original  railroad  (The 
New  Castle  &  Beaver  Valley),  in  order  to  avoid  a  grade 
crossing  with  another  railroad  then  being  built  in  that 
vicinity,  located  and  constructed  another  track  at  a  lower 
grade  about  100  feet  southeast  of  the  former  one,  and 
thereafter  used  it  for  its  main  line.  After  the  new  or 
substituted  construction  was  completed,  the  old  main  line 
track  was  not  operated, — the  rails  were  taken  up  and 
used  elsewhere.  In  1899,  on  account  of  the  increase  in 
railroad  business  at  New  Castle,  the  rails  were  relaid  on 
the  original  right-of-way  of  the  New  Castle  &  Beaver  Val- 
ley line,  being  placed  substantially  on  the  same  ground 
the  first  track  occupied,  and  since  that  date  this  track 
has  been  in  continuous  occupancy  and  use  by  the  merged 
and  consolidated  roads  as  a  part  of  their  right-of-way,  in 
the  operation  of  the  railroad  as  a  common  carrier  of 
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freight  and  passengers.  This  relaid  track  has  been  spe- 
cially used  "as  a  team  track  for  the  loading  and  un- 
loading of  freight  from  cars ;  temporary  storage  of  cars, 
principally  freight  cars,  which  are  shifted  in  and  out 
daily  in  the  operation  of  the  railroad  in  carrying  freight, 
and  is  used  for  the  receipt  and  discharge  of  inbound  and 
outbound,  inter  and  intrastate  freight,^'  in  connection 
with  the  main  line  of  the  defendant's  railway,  and  it  is 
alleged  in  the  affidavit,  that  this  relaid  track  is, — "essen- 
tial and  indispensable  to  the  railway  in  the  exercise  of 
its  functions  as  a  common  carrier.  It  is  the  only  track 
available  for  these  uses  in  that  vicinity." 

Another  strip  of  land  included  in  the  lien,  is  a  parcel  of 
40  feet  in  width,  and  250  feet  long,  adjoining  the  land 
above  described  as  the  right-of-way  of  the  New  Castle  and 
Beaver  Valley  road,  which  right-of-way  separates  it  en- 
tirely from  Newell  avenue.  The  affidavit  concludes,  "All 
of  said  real  estate  described  in  said  lien  and  scire  facias 
is  railroad  property  in  actual  use  of  the  Pennsylvania 
company,  lessee  of  the  Pittsburgh,  Youngstown  &  Ash- 
tabula Railway.  That  it  is  a  necessary  part  of  said  rail- 
road and  is  exempt  from  charge,  taxation  and  lien  for  the 
grading  in  this  case  for  the  reason  that  the  said  real 
estate  and  property  is  essential  and  indispensable  to  the 
railroad  in  the  exercise  of  its  functions  as  a  common 
carrier." 

The  court  below  in  an  opinion  filed,  concluded  that  the 
affidavit  of  defense  was  not  sufficient  to  prevent  judgment 
on  the  lien,  and  relied  on  Philadelphia  v.  Phil  a.  &  Read- 
ing R.  R.  Company,  1  Pa.  Superior  Ct.  236,  in  which 
Rice,  P.  J.,  states,  "There  is  a  manifest  diflference  be- 
tween the  railroad  with  a  narrow  strip  of  ground  which 
forms  the  right-of-way  of  a  railroad,  and  the  lot  of  land 
owned  in  fee  and  traversed  by  the  tracks  of  a  railroad 
company,  but  part  of  which  lot  is  T}ut  a  convenient  pos- 
session affording  facilities  in  conducting  the  business  of 
the  company  enabling  it  to  make  money.'  The  former 
cannot  possibly  be  benefited  by  the  local  improvement,  or 
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at  least  some  local  improvements,  while  the  latter  may  be; 
— ^the  former  is  such  an  integral  and  indispensable  part  of 
the  railroad — without  which  it  would  not  be  a  railroad, — 
that  it  cannot  be  sold  separate  from  the  franchise ;  whilst 
in  the  latter  case  a  part  of  the  land  at  least  could  be  de- 
voted to  any  legitimate  purpose  and  could  be  sold  by  the 
company  or  by  adverse  process  without  dismemberment 
of  the  railroad  or  preventing  it  from  performing  all  the 
functions  in  which  the  public  are  interested." 

That  case  and  the  present  one  are  clearly  different  in 
the  controlling  facts,  in  that,  the  land  sought  to  be 
liened  was  described  as  follows :  "As  the  coal  and  iron 
terminal  of  the  defendant  company,  and  it  appears  by  the 
draft  attached  to,  and  made  part  of,  the  affidavit,  that 
the  main  tracks  of  the  company's  railroad  enter  the  tract 
at  a  point  to  the  south  of  the  lot  in  question,  and  thence 
by  numerous  diverging  branches  and  switches  lead  to  the 
wharves,  some  twenty  in  number,  where  coal  is  loaded 
into  vessels  for  export,  and  iron  ore  is  received  from  ves- 
sels and  loaded  in  cars.  A  great  portion  of  the  particular 
lot  is  traversed  by  these  tracks,  but  not  all  of  it.  On  the 
Richmond  street  front  there  appears  to  be  a  considerable 
space  of  varying  depth,  but  extending  across  the  whole 
front  of  this  lot,  which  is  not  occupied  by  tracks.  In  this 
space  the  map  shows  a  small  building  designated  as  su- 
I)erintendent's  office,  a  larger  building  not  described,  and 
the  ^Dodge  Coal  Storage  Plant.'  We  are  not  informed 
what  the  plant  is,  but  assume  that  it  is  what  its  name  im- 
plies, a  place  for  the  storage  of  coal,  and  that  it  is  owned 
and  used  by  the  defendant  company.  The  averment  in 
the  affidavit  that  the  lot  is  ^covered  throughout  with  a 
great  number  of  diverging  railroad  tracks  must  be  taken 
with  the  foregoing  qualifications  which  an  inspection  of 
the  map  makes  necessary,' "  and  the  land  was  evidently 
purchased  independent  of  its  original  location  of  main 
line  tracks. 

It  is  conceded  by  the  appellee  that  under  the  facts  set 
forth  in  the  affidavit  of  defense,  this  land  is  not  liable  to 


Digitized  by  VjOOQIC 


140  NEW  CASTLE  v.  PITTSBURGH,  Y.& A.  RY.  CO.,  AppeL 
Opinion  of  the  Court.  [72  Pa.  Superior  Ct. 
taxation — ^general  taxation — ^for  the  reason  that  our  Su- 
preme Court  decisions  have  held  that  where  the  lands  of 
public  service  corporations,  including  railroads,  are 
taken  into  consideration  in  the  assessment  of  State  taxes, 
the  said  lands  are  exempt  from  further  taxation  for  local 
purposes,  but  urges  that  the  controlling  reasons  in  these 
cases  do  not  apply  to  assessments  for  municipal  improve- 
ments, for  they  are  not  taken  into  consideration  in  the 
computation  of  State  taxes  against  public  service  cor- 
porations, and  no  act  of  assembly  exempts  them. 

It  is  further  conceded,  that  the  fifty-foot  wide  strip 
originally  taken  by  the  New  Castle  &  Beaver  Valley  Rail- 
road "has  been  in  continuous  and  undisputed  possession 
of  the  owners  thereof  in  fee,  they  did  not  sell  it,  neither 
was  it  taken  from  them,  but  only  the  use  of  the  original 
tract  was  changed,"  and  that  in  the  reconstruction  of  its 
trackage  there  was  placed  on  the  original  fifty-foot  right- 
of-way,  the  supplemental  tracks  for  loading  and  unload- 
ing freight,  shifting  of  cars,  etc.  The  appellee  contends 
that  such  part  of  the  land,  especially  that  described  in  the 
lien,  that  is  not  used  for  the  main  line  or  right-of-way 
proper  is  liable  to  assessment  for  municipal  improve- 
ments. 

In  Mt.  Pleasant  Borough  v.  B.  &  O.  R.  R.  Co.,  138  Pa. 
365,  it  is  held,  that  a  municipal  claim  for  the  paving  of  a 
sidewalk  along  the  roadbed  of  a  railroad  company  cannot 
be  sustained,  as  the  paving  cannot  possibly  confer  a  spe- 
cial benefit  upon  property  known  as  the  right-of-way,  and 
the  whole  theory  which  justifies  such  a  charge  fails  in 
this  instance;  but  that  the  reason  does  not  apply  to  a 
railroad  passenger  station,  nor  to  ground  used  as  a 
freight  station  or  a  lumber  yard, — and  in  the  exercise  of 
police  powers  conferred  upon  boroughs,  land  used  for 
such  purposes  and  not  forming  part  of  the  roadbed  may 
be  subjected  to  such  charges.  And  in  Allegheny  City  v. 
West-Penn  R.  R.  Co.,  138  Pa.  375,  that  a  strip  of  land,  the 
whole  of  which,  is  occupied  by  railroad  tracks  and  which 
forms  part  of  the  roadbed  of  a  railroad  company,  is  not 
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liable  to  a  municipal  claim  for  the  improvement  of  a 
street  running  parallel  with  and  adjoining  such  roadbed, 
whether  the  railroad  company  owns  the  land  in  fee  or 
only  an  easement  thereon. 

By  many  decisions  water  stations,  depots,  toolhouses, 
reservoirs,  houses  and  gardens  of  locktenders  and  collec- 
tors, engines,  and  machines  for  raising  cars  up  planes, 
collieries  and  engineers'  houses,  are  exempt,  on  the 
ground  that  they  are  indispensable  to  the  exercise  of  the 
railroad  franchise :  Phila.  v.  Phila.  &  Reading  R.  R.  Co., 
177  Pa.  292;  South  Fork  Boro.  v.  Penna.  R.  R.  Co.,  251 
Pa.  261 ;  Ry.  Co.  v.  Venango  Co.,  5  Pa.  Superior  Ct.  304. 

The  map  attached  to  appellant's  record  shows  that  no 
buildings  are  constructed  on  the  land  in  question,  that 
it  is  used  only  for  trackage  purposes  and  the  handling 
and  movement  of  cars.  The  present  defendant  and  it« 
predecessor  in  title  under  our  general  railroad  laws  was 
authorized  to  appropriate  for  roadbed  a  strip  of  land  of 
a  given  width  in  addition  to  appropriating  land  for  sid- 
ing and  turnouts  for  the  speedy  and  safe  passage  of  its 
cars ;  land  so  taken  would  properly  be  termed  roadbed, 
and  be  exempt  from  taxation,  if  of  an  area,  reasonable  in 
extent  for  the  use  of  the  railroad  company's  business: 
Phila.  V.  Phila.  &  Reading  R.  R.  Co.,  supra. 

It  is  a  rational  construction  of  the  affidavit  in  this  case, 
to  hold,  that  the  strip  of  land  mentioned  in  this  lien,  90 
feet  wide  and  250  long,  adjoining  Newell  avenue  on  the 
one  side,  and  the  trackage  plan  of  the  defendant  company 
on  the  other  side,  is  not  an  unreasonable  amount  of  land, 
when,  it  appears  that  it  is,  ^^in.the  centre  of  a  large  in- 
dustrial and  railroad  community,  directly  connected  with 
one  of  our  important  trunk  lines,''  particularly  so  when 
it  is  specially  averred  that,  it  is  the  only  track  available 
for  the  uses  for  which  it  is  put  in  that  vicinity  "which  is 
essential  and  indisx>ensable  to  the  railway  in  the  exercise 
of  its  functions  as  a  common  carrier."  In  the  face  of  this 
averment  we  cannot  say,  as  a  matter  of  law,  that  the 
area  and  location  of  this  strip  of  land  is  excessive  for 


Digitized  by  VjOOQIC 


142  NEW  CASTLE  v,  PITTSBURGH,  Y.&  A.  RY.  CO.,  Appel. 
Opinion  of  the  Court.  [72  Pa.  Superior  Ct. 
right-of-way  purposes,  which  has  been  the  turning  point 
in  a  number  of  cases  in  the  courts :  Phila.  v.  Phila.  & 
Reading  R.  R.  Co.,  1  Pa.  Superior  Ct.  237;  Phila.  v. 
Phila.  &  Reading  R.  R.  Co.,  177  Pa.  292;  Ry.  Co.  v.  Ve- 
nango Co.,  5  Pa.  Superior  Ct.  304,  to  which  others  might 
be  added. 

The  controlling  question  appears  to  be,  is  the  ground 
for  which  exemption  is  claimed  so  intimately  connected 
and  used  with  the  main  line  transportation  as  to  be  con- 
sidered an  integral  part  of  its  roadbed  right-of-way,  so  as 
to  relieve  it  from  exemption  for  municipal  charges?  The 
railroad  officials  are  primarily  the  judges  of  this  question, 
and  without  proof  being  adduced  to  contradict  the  facts 
as  averred  in  the  affidavit  of  defense,  we  must  accept 
them  as  conclusive. 

If  the  land  described  in  the  lien  is  an  indispensable 
item  of  the  main  line  operation,  public  policy  forbids  the 
separation  of  such  property  in  fragments,  and  the  lien 
will  not  be  allowed  to  enforce  such  a  result, — ^in  order  to 
determine  whether  the  right  to  complain  of  the  use  made 
by  a  railroad  of  its  right-of-way  exists.  The  test  that 
will  generally  apply  most  satisfactorily  is,  whether  the 
use  contemplated  is  inconsistent  with  the  purpose  for 
which  the  right-of-way  was  acquired ;  that  is,  whether  it 
is  additional  to  the  purpose  for  which  the  land  was  taken, 
or  on  the  other  hand,  reasonably  in  aid  of  those  purposes. 
If  it  is  of  such  a  character,  indispensable  to  the  use  of  the 
main  line  right-of-way,  it  is  exempt  from  liability  to 
assessment  for  this  improvement. 

It  is  urged  that  because  the  railroad  company  changed 
its  track  from  the  original  location  to  a  new  one,  100  feet 
eastward  therefrom,  and  did  not  continuously  use  this 
land  so  originally  taken  for  active  railroad  uses,  that  it 
was  equivalent  to  an  abandonment  for  such  purposes. 
We  cannot  agree  to  this.  The  title  never  changed, — the 
railroad  company  could  have  at  any  time  relaid  their 
tracks.  No  other  rights  were  affected.  It  was  for  the 
officials  of  the  company  to  decide,  when  the  relaying  of 
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the  tracks  was  necessary,  so  as  to  be  in  direct  use  for  rail- 
road purposes.  In  a  case  like  the  present  one,  an  inten- 
tion to  abandon  must  exist  on  the  part  of  the  company, 
and  there  must  be  some  external  act  by  which  the  inten- 
tion is  carried  into  eflfect.  The  question  of  abandonment 
is  one  of  intention,  for  the  determination  of  the  jury,  de- 
pendent upon  all  the  facts  and  circumstances  described 
by  the  evidence  in  each  particular  case. 

To  hold  the  full  width  of  its  right-of-way,  a  railroad 
company  need  not  cover  it  with  tracks.  The  transference 
of  the  track  from  an  original  location  to  a  new  one  to 
meet  the  demands  of  safety  to  the  public  in  avoiding  a 
grade  crossing,  and  the  operation  of  its  own  trains,  did 
not  indicate  that  this  original  location  was  abandoned 
for  railroad  purposes,  and  the  company  could  at  any  time 
resume  such  use. 

The  affidavit  of  defense  averred  suflBcient  facts  to  pre- 
vent a  summary  judgment.  The  judgment  of  the  court 
below  is  reversed,  with  a  procedendo. 


Swartz  Estate. 

Decedents*  estates — Practice,  0,  C — Election  to  take  against  tinB 
—Act  of  April  21,  1911,  P,  L.  79. 

An  election  to  take  against  a  will  is  properly  made,  and  the  re- 
quirements of  the  Act  of  April  21, 1911,  P.  L.  79,  are  fulfilled,  when 
the  attorney  for  the  surviving  husband  exhibited  to  the  executor 
of  the  decedent,  the  election  to  take  against  the  will,  notified  him 
of  its  contents  and  informed  him  that  he  was  leaving  the  said 
written  election  with  the  recorder  of  deeds  for  the  purpose  of  being 
recorded,  and  when  the  executor  made  no  objections  to  such  actions. 

Decedents'  estates — Election  to  take  against  a  will — Estoppel. 

One  who  looks  on  and  makes  no  objections,  and  by  his  silence 
gives  acquiescence  to  certain  acts,  cannot  afterward  take  advantage 
of  some  irregularity  of  which  his  silence  impliedly  approved. 

Argued  April  15,  1919.  Appeal,  No.  114,  April  T., 
1918,  by  W.  J.  Swartz,  Administrator  of  the  Estate  of 
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R.  J.  Swartz,  deceased,  from  decree  of  O.  C.  Mercer  Co., 
April  T.,  1918,  No.  42,  dismissing  exceptions  to  Auditor's 
report  in  Estate  of  Alice  Swartz,  deceased.    Before  Or- 

LADY,  P.  J.,  POETBE,  HENDERSON,  HEAD,  TRBXLBR,  WIL- 
LIAMS and  Keller,  JJ.    Reversed. 

Exceptions  to  auditor's  report.  Before  McLaughry, 
P.J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  sustained  the  exceptions  to  the  auditor's 
report. 

Errors  assigned  were  in  sustaining  exceptions. 

J.  W.  Nelson^  and  with  him  R.  L.  Rickardr,  for  api>el- 
lant. 

Q.  A,  Gordon,  for  appellee. 

Opinion  by  Orlady,  P.  J.,  July  17,  1919 : 
The  controlling  facts  in  this  case  are  not  in  dispute. 
Alice  Swartz  died  testate,  February  21, 1917.  On  Febru- 
ary 28, 1917,  her  husband,  R.  J.  Swartz,  executed  a  notice 
of  election  to  take  against  the  last  will  and  testament  of 
his  deceased  wife,  and  to  "accept  and  take  under  the  laws 
of  Pennsylvania."  This  was  acknowledged  before  the 
recorder  of  deeds  and  placed  on  record  the  same  day  in 
the  recorder's  office  in  "Election  Under  Wills  Book,  vol. 
Ij  pag^  21."  R.  J.  Swartz,  the  surviving  husband,  died 
on  May  20,  1917.  The  only  question  for  our  considera- 
tion is  the  effect  to  be  given  undisputed  facts  relating  to 
the  delivery  of  the  notice  of  R.  J.  Swartz,  the  surviving 
husband,  to  the  executor  to  take  against  the  will  of  the 
deceased  wife,  under  the  Act  of  April  21, 1911,  P.  L.  79, 
which  provides  as  follows :  "Section  1.  Be  it  enacted,  etc., 
That  surviving  husbands  or  wives  electing  to  take  under 
or  against  the  will  of  decedents  shall,  in  all  cases,  mani- 
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fest  their  election  by  a  writing  signed  by  them^  duly 
acknowledged  by  them  before  an  officer  authorized  by 
law  to  take  acknowledgments  of  deeds,  and  delivered  to 
the  executor  or  administrator  of  the  estate  of  such  dece- 
dent. Section  2.  No  payment  from  the  estate  of  such 
decedent  shall  be  made  to  any  husband  or  wife  unless  his 
or  her  election  shall  have  been  duly  executed,  acknowl- 
edged and  delivered,  as  provided  by  the  first  section  of 
this  act."  The  learned  auditor  who  made  distribution  of 
the  estate,  found  as  facts, — first,  that  the  husband  exe- 
cuted a  proper  written  election  to  take  against  the  will 
of  his  wife;  second, — that  the  attorney  for  the  surviving 
husband  exhibited  the  written  election  to  George  W.  Ma- 
gee,  executor  of  the  estate  of  Alice  Swartz,  and  made 
known  to  him  the  contents  thereof;  third, — ^that  the  at- 
torney at  that  time  notified  the  executor  that  he  was  leav- 
ing the  said  written  election  with  the  recorder  of  deeds  in 
and  for  Mercer  County,  for  the  purpose  of  being  record- 
ed ;  fourth, — that  the  attorney  at  that  time  by  his  acts 
and  declaration  made  knovm  the  intention  of  the  surviv- 
ing spouse  by  the  written  election  to  take  against  the  will 
of  the  deceased  wife ;  five, — ^that  the  attorney  at  the  same 
time  left  the  written  election  with  the  recorder  of  deeds 
for  record,  but  found  as  a  fact,  that  the  attorney  did  not 
give  to  the  executor  the  custody  and  possession  of  the 
written  election  at  the  time  stated,  and  hence  no  actual 
delivery  of  the  written  paper  was  made,  and  bases  this 
conclusion  of  fact  on  the  testimony  of  the  attorney  as  fol- 
lows: viz:  "I  prepared  said  written  election  to  take 
against  the  will  of  Alice  Swartz,  deceased,  had  R.  J. 
Swartz  acknowledge  to  the  same  before  the  recorder  of 
deeds  and  before  leaving  the  paper  for  record  with  the 
recorder,  saw  Mr.  Gteorge  W.  Magee,  as  aforesaid,  in  the 
clerk  of  court's  office  and  exhibited  the  said  written  elec- 
tion and  stated  that  it  would  have  to  be  recorded  and  that 
I  would  take  the  same  over  to  the  recorder's  office,  which 

I  did When  this  matter  was  discussed  with  Mr. 

Magee  in  the  clerk  of  court's  office,  it  was  at  the  counter. 
Vol.  lxxii — 10 
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just  inside  the  door,  front  entrance  to  the  office  and  the 
election  was  laid  on  the  counter  before  Mr.  Magee  for 
him  to  examine  or  to  do  as  he  pleased  with  it,  but  as 
stated  before  in  my  testimony  I  remarked  that  it  had  to 
be  recorded,  and  I  would  take  the  same  to  the  recorder's 
office." 

We  cannot  agree  with  the  auditor's  conclusion  of  fact. 
The  written  paper  was  in  due  form, — ^it  was  exhibited  to 
the  executor.  Its  purpose  being  unmistakenly  declared, 
the  executor  knew  its  contents  and  the  effect  it  was  in- 
tended to  have.  He  made  no  objection  or  protest;  the 
paper  was  placed  on  record  almost  in  his  very  presence, 
without  objection.  His  standing  mute  under  such  cir- 
cumstances cannot  nullify  the  effect  of  a  delivery  of  the 
paper  to  him.  When  the  attorney  stated  "it  would  have 
to  be  recorded  and  he  would  take  it  over  to  the  recorder's 
office"  and  the  executor  made  no  objection,  all  rules  of 
common  sense  and  fair  dealing  would  necessarily  imply 
that,  without  objection  on  the  part  of  the  executor,  the 
act  of  the  attorney  was  with  his  assent  "If  a  person  by 
his  conduct  induces  another  to  believe  in  the  existence  of 
a  particular  state  of  facts,  and  the  other  act  thereon  to 
his  prejudice,  the  former  is  estopped,  as  against  the  lat- 
ter, to  deny  that  the  state  of  facts  does  in  truth  exist." 
Vol.  16  of  Cyc,  pages  680  and  681.  "Estoppel  by  silence 
arises  where  a  person  who  by  force  of  circumstances  is 
under  duty  to  speak  refrains  from  doing  so  and  thereby 
leads  the  other  to  believe  in  the  existence  of  a  state  of 
facts  in  reliance  upon  which  he  acts  to  his  prejudice." 
His  silence,  which  is  now  so  earnestly  relied  on,  was 
grossly  misleading.  The  attorney  could  have  simply 
handed  the  paper  to  him  and  complied  with  every  legal 
requirement.  The  paper  was  not  for  the  executor  to 
keep,  but  to  pass  on  for  record,  as  the  attorney  did,  as  a 
record  memorial  of  the  husband's  declaration  of  inten- 
tion. The  mere  fact  that  the  executor  did  not  take  physi- 
cal control  of  the  paper,  but  was  satisfied  to  be  advised  of 
its  contents  and  see  it  when  it  was  laid  before  him  within 
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line  of  reading  vision,  with  the  statement  that  it  would 
be  placed  on  record,  is  not  sufficient  to  defeat  the  statu- 
tory requirement  of  delivery.  If  his  silence  was  intended 
to  frustrate  a  completed  delivery,  it  should  receive  no 
encouragement  through  emphasizing  such  a  technicality. 
If  his  standing  mute  was  unintentional  or  designed,  the 
acts  of  the  parties  should  be  measured  by  their  intention 
expressed  or  implied. 

The  decree  of  the  court  below  is  reversed,  the  record 
remitted  with  a  procedendo  to  make  distribution  in  ac- 
cordance with  this  opinion. 


Coldren  et  ux.  v.  Erie  Kailroad  Co-,  Appellant. 

Negligence — Railroads  —  Grade  crossing  —  Contributory  negli- 
gence— Case  for  jury. 

In  an  action  against  a  railroad  company  to  recover  for  the  death 
of  a  minor  son,  the  case  is  for  the  jury  and  a  verdict  for  the  plain- 
tiffs will  be  sustained,  where  it  appears  that  the  accident  took 
place  at  a  crossing  over  the  defendant's  tracks  which  were  ap- 
proached through  a  culvert  under  the  tracks  of  another  railroad 
company;  that  the  only  place  to  obtain  a  view  of  defendant's 
tracks  was  at  a  point  60  feet  distant  before  entering  the  culvert  or 
at  a  place  about  ten  feet  from  the  defendant's  tracks  after  emerging 
from  the  tunnel,  and  where  there  was  evidence  to  show  that  the 
automatic  signal  at  the  crossing  did  not  work. 

Negligence — Railroad  crossing  accident — 8top,  look  and  listen. 
Where  the  location  of  a  grade  crossing  and  its  unusual  sur- 
roundings created  peculiarly  dangerous  conditions,  the  court  cannot 
say,  as  a  matter  of  law,  that  travelers  over  the  crossing  must  stop 
at  any  particular  place  to  discharge  the  duty  of  stop,  look  and 
listen.  Under  such  circumstances  the  case  is  for  the  jury,  to  de- 
termine whether  or  not  the  plaintiff  has  been  negligent. 

Argued  April  16, 1919.  Appeal,  No.  16,  April  T.,  1919, 
by  defendant,  from  judgment  of  C.  P.  Venango  Co.,  Au- 
gust T.,  1915,  No.  83,  on  verdict  for  plaintiffs  in  case  of 
John  P.  Coldren  and  Annie  E.  Coldren  v.  Erie  Railroad 
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Company.    Before  Orlady,  P.  J.,  Porter,  Henderson, 
Head,  Trbxler,  Williams  and  Keller,  JJ.   Affirmed. 

Trespass  to  recover  damages  for  death  of  plaintiffs' 
minor  son.    Before  Criswell,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  for  plaintiffs  for  f 878.18  and  judgment  there- 
on.   Defendant  appealed. 

Errors  assigned,  among  others,  were  refusal  of  defend- 
ant's motions  for  a  new  trial  and  for  judgment  n.  o.  v. 

James  S,  Carmichaely  for  appellant. — The  plaintiff 
was  guilty  of  contributory  negligence:  Connerton  v. 
Delaware  &  Hudson  Canal  Co.,  169  Pa.  339;  Penna.  R. 
R.  Co.  V.  Mooney,  126  Pa.  244;  Penna.  R.  R.  Co.  v.  Beale, 
73  Pa.  504;  Penna.  R.  R.  Co.  v.  Heilman,  49  Pa.  60; 
Urias  v.  Railroad,  152  Pa.  326;  Kinter  v.  Railroad,  204 
Pa.  497;  Gangawer  v.  Phila.  &  Reading  R.  R.  Co.,  168 
Pa.  265. 

Judson  D.  Trax,  and  with  him  William  M.  Parker,  for 
appellees. 

Opinion  by  Orlady,  P.  J.,  July  17,  1919 : 
The  plaintiffs,  as  parents  of  Louis  LeRoy  Coldren,  who 
at  the  time  of  his  death  was  seventeen  years  of  age,  re- 
covered in  the  court  below  a  verdict  of  $878,  which  the 
court  refused  to  disturb  on  a  motion  for  a  new  trial  and 
a  like  motion  for  judgment  non  obstante  veredicto.  The 
defendant  brings  this  appeal  and  urges  that  the  deceased 
boy  was  guilty  of  such  contributory  negligence  that  the 
parents  are  not  entitled  to  recover.  The  location  of  the 
accident,  as  shown  by  the  testimony  and  the  exhibits  filed 
present  a  ver^  unusual  situation.  The  defendant's  rail- 
road between  Franklin  and  Oil  City  is  close  to  the  north- 
western bank  of  the  Allegheny  river;  parallel  with  and 
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close  to  it  the  Lake  Shore  and  Michigan  Southern  rail- 
road tracks  are  laid  on  a  grade  about  twelve  feet  above 
the  level  of  the  defendant's  tracks.  A  public  road  lead- 
ing from  Franklin  to  Oil  City  is  located  between  the  de-^ 
fendant's  tracks  and  the  river,  which  road  the  decedent  in 
this  case  was  using  in  hauling  coal  to  an  incinerating  fur- 
nace, and  to  reach  the  furnace  was  obliged  to  cross  the 
tracks  of  the  defendant  company,  and  pass  through  a  stone 
culvert  under  the  tracks  of  the  Lake  Shore  and  Michigan 
Railroad  Company,  and  then  by  a  private  road  to  the 
garbage  furnace.  This  road,  after  passing  through  the 
culvert,  is  at  the  foot  of  a  hill  about  500  feet  in  height. 
The  decedent  was  driving  a  two-horse  team  hauling  a 
load  of  coal  from  Oil  City  to  the  garbage  furnace.  He 
had  made  one  trip  from  Oil  City,  wliich  so  far  as  the  evi- 
dence shows  was  his  first  knowledge  of  the  unusual  con- 
ditions presented.  On  his  second  return  from  the  gar- 
bage plant  toward  Oil  City,  after  passing  through  the 
culvert  his  team  was  struck  on  the  defendant's  grade 
crossing  by  a  train  running  backward,  when  he  was  so 
seriously  injured  that  he  died  soon  thereafter. 

The  opening  of  the  culvert  was  eight  feet  wide  and 
eight  feet  two  inches  high,  which  made  it  necessary  for 
one  driving  a  team  to  lower  his  head  or  bend  forward  to 
avoid  the  eye-beams  of  the  superstructure.  On  account 
of  the  elevation  of  the  Michigan  Southern  tracks  a  per- 
son approaching  the  culvert  from  the  side  opposite  the  de- 
fendant's tracks,  could  not  hear  distinctly,  if  at  all,  trains 
or  their  signals  on  the  defendant  company's  tracks,  on 
account  of  the  confusion  of  sounds  produced  by  the  high 
hill  on  the  one  side  of  the  road  and  the  railroad  embank- 
ment on  its  other  side.  At  the  hillside  of  the  culvert  was 
the  usual  point  for  travelers  to  stop  and  listen,  though 
they  could  not  see  along  the  line  of  the  defendant's  tracks 
until  they  would  emerge  from  the  culvert's  mouth,  which 
was  but  ten  feet  from  the  defendant's  tracks,  a  distance 
not  suflScient  to  enable  a  driver  if  seated  on  his  wagon  to 
see  along  the  line  of  the  tracks  until  the  heads  of  his 
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horses  would  be  on  the  railroad  tracks.  On  the  river  side 
of  the  crossing  there  was  a  danger-signal  sign  of  the  de- 
fendant and  an  automatic  bell,  which  under  all  the  evi- 
dence was  not  only  unreliable,  but  grossly  misleading. 
It  would  not  ring  when  trains  were  on  the  circuit,  and 
would  ring  irregularly  without  any  apparent  cause  when 
trains  were  not  on  the  circuit,  and  even  remain  silent 
when  trains  were  passing  over  the  crossing  tracks.  It 
could  be  started  to  ring  by  any  one  tapping  the  upright 
supporting  it  without  other  inducing  cause.  These  de- 
fects had  existed  for  many  months,  and  while  repaired  at 
irregular  intervals  it  was  so  continuously  out  of  working 
condition  as  to  be  regarded  by  all  persons  using  the  high- 
way as  entirely  unreliable. 

The  speed  of  the  train  at  the  time  of  the  accident  was 
testified  to  by  different  witnesses  as  from  ten  to  twenty- 
five  miles  an  hour.  The  crossing  with  its  approaches,  the 
road  between  the  hill  and  the  Michigan  Southern  embank- 
ment, the  narrow  culvert  and  its  nearness  to  the  track 
made  it  a  specially  dangerous  one,  so  that  exceptional 
precautions  should  have  been  taken  by  the  defendant 
company  to  make  it  reasonably  safe.  A  number  of  wit- 
nesses for  the  plaintiff,  who  were  familiar  with  the  cross- 
ing testified  that,  the  customary  place  of  stopping  was  on 
the  hillside  of  the  culvert,  35  or  40  feet  distant  from  the 
defendant's  track,  from  which  place  a  driver  could  not 
see  along  the  defendant's  tracks  in  either  direction,  and 
could  judge  of  the  approaching  train  only  by  listening 
or  relying  upon  the  automatic  signal.  While  there  was 
no  eyewitness  to  the  accident,  the  trial  judge  properly 
stated  the  law  applicable  to  such  cases.  ^^Self-preservation 
is  said  to  be  the  first  law  of  nature,  and  the  rule  has  been 
adopted  that  where,  as  in  a  case  of  this  kind,  there  was  no 
evidence  on  that  subject,  the  presumption  prevails  that 
the  party  for  his  own  protection  and  the  protection  of  his 
property  used  due  care,  that  he  did  stop,  look  and  listen, 
as  the  law  requires,  that  being  the  only  safe  thing  for  a 
person  to  do  before  entering  upon  the  track  of  a  railroad 
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company.  You  will  assume  that  he  was  looking  out  for 
himself,  and  using  such  precautions  as  were  necessary 
for  his  own  protection.  He  must  not  only  stop,  look  and 
listen,  but  he  must  do  so  at  a  place  where  he  may  see  ap- 
proaching trains." 

The  principal  contention  of  the  defendant  is,  that  the 
deceased  was  guilty  of  contributory  negligence  in  not 
leaving  his  team  on  the  hillside  of  the  culvert,  or  in  the 
culvert  and  going  forward  to  look  along  the  tracks  before 
entering  upon  them. 

The  location  of  this  grade  crossing,  and  its  unusual  sur- 
roundings make  it  impossible  to  decide  as  a  matter  of  law 
that  the  decedent  should  have  stopped  at  any  particular 
place  to  discharge  the  duty  imposed  by  our  decisions  on 
travelers.  The  measure  of  duty  urged  by  the  defendant 
might  or  might  not  be  the  proper  one,  but  that  is  a  ques- 
tion of  fact  to  be  determined  by  a  jury  under  all  the  evi- 
dence. The  railroad  company  certainly  did  not  discharge 
its  duty  in  affording  adequate  danger  signals  of  the  pe- 
culiar and  hazardous  condition  of  this  crossing.  They 
recognized  in  a  measure,  their  duty  to  do  so  by  placing 
the  automatic  signal,  but  it  was  so  inadequate  that  it  was 
not  relied  upon  by  their  own  employees. 

The  disputed  questions  of  fact  were  carefully  and 
fairly  submitted  to  the  jury.  The  verdict  was  fully  war- 
ranted by  the  evidence  and  the  reasonable  inference  to  be 
drawn  therefrom,  and  the  opinion  of  the  court  below  in 
refusing  defendant's  motion  for  judgment  non  obstante 
veredicto  is  a  sufficient  answer  to  the  defendant's  conten- 
tion. 

The  judgment  is  affirmed. 

Porter  and  Henderson,  JJ.,  dissent. 
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Moretti  v.  Lehigh  Valley  Coal  Company, 
Appellant 

Negligence — Master  and  servant — Coal  breakers — Safe  place  to 
work — Contributory  negligence, 

A  coal  company  will  not  be  liable  for  the  death  of  a  workman 
who  fell  into  an  opening  in  the  floor  of  a  coal  breaker,  where  it 
appears  that  deceased  went  to  the  place  of  the  accident  without 
being  required  to  do  so  in  the  discharge  of  any  duty,  and  in  de- 
liberate violation  of  instructions,  and  for  the  purpose  of  asking  the 
time  from  a  fellow  employee. 

Argued  Dec.  2,  1918.  Appeal,  No.  263,  October  T., 
1918,  by  defendant,  from  judgment  of  C.  P.  Schuylkill 
Co.,  May  T.,  1916,  No.  304,  on  verdict  for  plaintiff  in  case 
of  Joseph  Moretti  y.  Lehigh  Valley  Coal  Company.  Be- 
fore Orlady,  p.  J.,  Porter,  Henderson,  Head,  Kbphart, 
Trbxlbr  and  Williams,  J  J.    Reversed. 

Trespass  to  recover  damages  for  death  of  plaintiff's 
minor  son.    Before  Bechtel,  P.  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  f  1,497.52.  De- 
fendant appealed. 

Error  assigned,  among  others,  was  the  refusal  of  de- 
fendant's motion  for  judgment  n.  o.  v. 

Daniel  W.  Kaercher,  for  appellant. — The  plaintiff  was 
guilty  of  contributory  negligence :  Solt  v.  Williamsport 
Radiator  Company,  231  Pa.  589;  lams  v.  Hazle-Atlas 
Glass  Company,  251  Pa.  444 ;  Toy  v.  International  Mer- 
cantile Marine  Company,  61  Pa.  Superior  Ct.,  499 ;  Dem- 
by  V.  Atkins,  61  Pa.  Superior  Ct.  541 ;  Vilsock  v.  Yough- 
iogheny  and  Ohio  Coal  Company,  256  Pa.  90 ;  Haven  v. 
Pittsburgh  and  Allegheny  Bridge  Company,  151  Pa.  620. 

A.  D.  Knittley,  and  Z,  F.  Rynlciewicz,  for  appellee. 
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Opinion  by  Oblady,  P.  J.,  July  17, 1919 : 
The  plaintiflf  brought  this  action  of  trespass  to  recover 
damages  for  the  death  of  his  minor  son,  who  was  em- 
ployed as  a  slate-picker  at  an  anthracite  coal  breaker 
operated  by  the  defendant;  his  contention  being  that  the 
company  was  negligent  in  not  providing  a  safe  place  for 
the  deceased  to  work.  The  boy  was  seventeen  years  of 
age,  and  was  familiar  with  the  work  in  which  he  was 
engaged  in  a  room  15  x  16  feet  in  size,  about  100  feet  from 
the  ground  level.  His  duties  required  his  personal  atten- 
tion to  the  work  assigned  to  him  at  a  particular  place. 
The  undisputed  testimony  shows  that  at  the  time  the  boy 
was  killed  the  breaker  was  being  repaired  and  remodeled, 
in  doing  which  a  board  or  plank  about  18  inches  wide 
and  six  or  seven  feet  long  was  lifted  from  the  floor  of  the 
room  in  which  the  boy  worked,  to  enable  the  workmen  to 
pass  material  to  a  lower  floor,  and  this  had  been  open 
for  a  number  of  days  prior  to  the  accident.  The  opening 
in  the  floor  was  not  within  the  zone  of  the  boy^s  work  as 
a  slate  picker,  and  in  discharging  his  duties  as  such  he 
was  not  in  any  danger  by  reason  of  the  opening  as  he  was 
not  required  to  go  near  it.  He  was  familiar  with  its  lo- 
cation and  it  was  plainly  in  view.  It  is  conceded  that  the 
repairs  were  necessary  and  that  the  opening  in  the  floor 
was  regarded  as  a  place  of  danger. 

It  as  clearly  appears  that  the  boy,  Moretti,  was  noti- 
fied by  the  breaker  boss  in  charge  of  the  place  to  not  leave 
his  place  of  work,  and  as  an  extra  precaution,  special  in- 
structions were  given  to  him  in  his  native  tongue,  Italian, 
by  another  employee  of  the  defendant  acting  at  the  in- 
stance of  the  breaker  boss.  There  was  no  railing  around 
the  opening  as  it  was  necessary  to  use  it  irregularly  in 
making  the  repairs,  and  it  was  not  necessary  for 
the  boy  to  cross  it  in  going  to  or  from  his  work.  As 
stated  by  the  appellee,  on  the  day  of  the  death  of  Mor- 
etti, he  went  some  short  distance  from  his  r^ular  place 
of  work  to  a  rail  overlooking  a  mezzanine  floor  six  or 
eight  feet  below,  to  ask  another  boy  for  the  time  of  day. 


Digitized  by  VjOOQIC 


154  MORETTI  v.  LEHIGH  VALLEY  COAL  CO.,  Appel. 

Opinion  of  the  Court.  [72  Pa.  Superior  Ct. 
The  theory  of  the  plaintiff  is  that,  as  he  turned  to  go  back 
his  foot  turned  on  a  piece  of  coal,  slate  or  rock,  and  he 
was  precipitated  down  through  the  hole,  struck  a  mov- 
ing cogwheel  on  the  floor  below,  and  from  thence  35  feet 
to  the  ground  and  instantly  killed. 

The  defendant's  liability  must  be  determined  by  the 
conditions  surrounding  the  place  where  the  boy  was  ex- 
pected to  discharge  the  duties  incident  to  his  employ- 
ment. When  he  left  a  perfectly  safe  place  to  engage  in  a 
personal  inquiry  as  to  the  time  of  day,  of  another  em- 
ployee it  was  an  act  not  in  any  way  related  to  his  employ- 
ment. He  was  familiar  with  the  surroundings, — ^that 
loose  pieces  of  coal  or  slate  of  various  sizes  were  on  the 
floor  in  which  the  opening  was  clearly  visible,  and  that 
the  opening  had  been  there  for  more  than  a  week, — so  he 
must  necessarily  have  known,  not  only  of  its  location  but 
as  well  the  uneven  surface  of  the  floor  and  the  unguarded 
condition  of  the  opening,  even  if  he  had  not  been  cau- 
tioned to  avoid  it  by  remaining  at  his  own  place.  If  the 
theory  of  the  plaintiff  is  the  correct  one,  the  boy  elected 
to  go  dangerously  close  to  this  opening  in  the  floor  when 
there  was  ample  room  for  him  to  make  the  trip  around 
it  in  safety.  The  place  fixed  by  the  defendant  for  the 
young  man  to  work  was  unquestionably  safe,  both  as  to 
location  and  in  regard  to  its  appliances,  if  he  had  obeyed 
his  employer's  direction  to  remain  there.  The  defendant 
should  not  be  held  liable  for  his  deliberate  violation  of 
instruction  and  ignoring  directions  that  were  intended 
for  his  safety.  It  is  not  suggested  what  further  pre- 
cautions could  have  been  taken  by  the  defendant,  other 
than  a  suspension  of  all  work  on  the  colliery  until  these 
temporary  repairs  were  completed,  and  this  would  not  be 
reasonable.  It  was  further  testified  that  during  the  re- 
pairs the  hole  had  been  temporarily  closed  by  a  plank 
being  nailed  over  it,  but  that  in  the  progress  of  work  it 
was  necessary  to  remove  this.  We  do  not  think  this  is  a 
controlling  feature  of  the  case,  for  the  reason  that  young 
Moretti  knew  all  the  facts  and  left  his  place  of  work  de- 
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spite  positive  instructions  from  the  defendant.  The  ac- 
cident concurred  under  unusual  conditions,  but  after  a 
careful  examination  of  all  the  testimony,  in  the  light  of 
our  many  decisions  we  can  find  none  to  warrant  the  find- 
ing that  the  defendant  was  guilty  of  negligence.  On  the 
other  hand,  we  are  constrained  to  conclude  that  the  sole 
cause  of  the  boy's  death  was  his  violation  of  the  employ- 
er's instructions  to  not  leave  his  safe  place  for  working 
and  engaged  in  a  purely  personal  matter  unrelated  to  hi& 
employer's  work.  He  successfully  passed  over  this  dan- 
gerous point  in  going  to  the  railing  to  inquire  the  time  of 
day,  and  the  accident  happened  on  his  return.  The  exact 
details  are  not  clearly  shown,  and  it  is  assumed  that  he 
tripped  on  a  loose  piece  of  coal.  The  testimony  in  rela- 
tion to  this  is  so  indefinite  and  uncertain  that  the  de- 
fendant should  not  be  held  liable  for  a  breach  of  duty. 

In  Solt  V.  Radiator  Co.,  231  Pa.  589,  the  plaintiff  failed 
to  recover  for  the  reasons  that  the  testimony  in  the  case 
justified  but  one  conclusion — "that  the  deceased  volun- 
tarily undertook  to  do  an  obviously  dangerous  act  for  his 
own  purpose  and  not  for  the  purpose  of  discharging  a 
service  of  his  employer  in  choosing  a  way  which  was 
dangerous  instead  of  another  way  which  was  safe  or  rea- 
sonably so."  Ordinary  prudence  cannot  be  assumed  of 
one  who  deliberately  and  from  choice  chooses  a  danger 
which  is  obvious,  if  he  but  uses  his  sense  of  vision :  lams 
V.  Hazle- Atlas-Glass  Co.,  251  Pa.  444.  The  rule  has  been 
frequently  declared  to  be  that,  the  servant  or  employee 
assumes  the  risk  of  all  dangers,  however  they  may  arise 
against  which  he  may  protect  himself  by  the  exercise  of 
ordinary  observation  and  care.  Furthermore,  the  mas- 
ter's liability  arises  from  the  fact  that  he  subjects  his 
servants  to  dangers,  which  in  good  faith  he  ought  to  pro- 
vide against,  but  he  is  not  responsible  for  those  dangers 
to  which  the  servant  voluntarily  subjects  himself :  Denby 
V.  Atkins,  61  Pa.  Superior  Ct.  541 ;  Vilsock  v.  Youghio- 
gheny  and  Ohio  Coal  Co.,  256  Pa.  90. 
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Young  Moretti  in  this  case,  as  in  McGinness  v.  Valvo- 
line  Oil  Works,  67  Pa.  Superior  Ct.  387,  was  not  acting 
under  orders,  but  acted  contrary  to  specific  orders  and 
of  his  own  volition.  He  elected  to  adopt  this  hazardous 
walk,  and  therefore  the  court  should  have  affirmed  the 
defendant's  point  requesting  binding  instructions.  Un- 
der the  clearly  established  facts  in  the  case,  the  jury 
should  have  been  directed  to  find  for  the  defendant. 

The  judgment  is  reversed. 


Knight,  Appellant,  v.  Farmington  Township. 

Negligence — Defective  highway  —  Latent  defect  —  Townships — 
Notice. 

1.  A  township  is  not  an  insurer  against  all  defects,  latent  as  well 
as  patent,  in  its  structures  on  highways,  but  is  liable  for  negligence. 
Where  the  defect  in  a  lawful  structure  is  latent,  either  express 
notice  of  it  must  be  brought  home  to  the  municipality,  or  the  defect 
must  be  of  such  a  character  that  the  municipality  will  be  charged 
with  constructive  notice. 

2.  In  an  action  for  damages  for  injuries  to  a  horse  occasioned  by 
the  cave-in  of  the  surface  of  a  country  road,  the  plaintiff  is  not 
entitled  to  recover,  where  it  appears  that  prior  to  the  accident, 
there  was  no  visible  evidence  of  the  latent  defect  in  the  roadway, 
and  that  it  could  not  have  been  discovered  without  tearing  up  the 
roadbed. 

3.  To  charge  the  township  with  constructive  notice  of  such  de- 
fect, it  must  be  apparent  by  reasonable  inspection,  and  evidence 
that  two  days  prior  to  the  accident,  another  traveler  had  broken 
through  the  roadway,  is  not  sufficient  to  establish  the  liability  of 
the  township. 

Argued  April  15,  1919.  Appeal,  No.  103,  April  T., 
1919,  by  plaintiff,  from  judgment  of  C.  P.  Clarion  Co., 
August  T.,  1914,  No.  11,  for  defendant  non  obstante 
veredicto  in  case  of  J.  M.  Knight  v.  Farmington  Town- 
ship, Clarion  County.  Before  Oblady,  P.  J..  Poetbb, 
Henderson,  Head,  Trexlbr,  Wiluams  and  Keller, 
JJ.    Affirmed. 
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Trespass  to  recover  damages  for  injuries  to  a  horse. 
Before  Sloan,  P.  J. 

Verdict  for  plaintiff  for  three  hundred  ($300)  dollars. 
Subsequently  the  court  entered  judgment  for  the  defend- 
ant n.  o.  V.  and  filed  the  following  opinion : 

The  plaintiff  above  named  brought  an  action  against 
Farmington  Township  to  recover  damages  for  injuries  to 
a  horse  caused  by  the  negligence  of  the  defendant  in  not 
keeping  in  a  good  and  safe  condition  a  certain  bridge  on 
one  of  the  public  roads  in  said  township. 

At  the  close  of  plaintiff's  evidence  on  the  trial  of  this 
case  defendant  moved  for  a  compulsory  nonsuit  which 
was  refused  and  the  case  is  now  before  the  court  on  a 
motion  of  defendant  for  judgment  non  obstante  veredicto. 

From  the  evidence  taken  at  the  trial  it  appears  that 
the  defendant  township  constructed  a  certain  bridge  on 
a  public  road  that  crosses  a  small  stream  known  as 
^^Brown's  Run,"  about  eighteen  years  prior  to  the  al- 
leged injury.  The  substructure  was  built  of  stone,  which 
remained  about  in  the  same  condition  from  the  time  it 
was  constructed  until  the  accident  which  occurred,  as 
alleged  in  plaintiff's  statement.  The  approaches  were 
wing  walls  filled  in  with  dirt  or  clay.  The  plaintiff  avers 
that  he  was  driving  on  the  road  leading  over  the  bridge 
across  the  said  stream,  and  when  he  was  driving  on  the 
approach  the  ground  suddenly  gave  away  causing  one  of 
his  horses  to  sink  down  and  become  injured  thereby. 
That  the  said  road  was  undermined  by  water,  leaving  a 
top  covering  of  ground  about  six  inches,  and  that  an 
underground  since  was  created  about  two  feet  in  depth, 
which  was  not  exposed  to  plaintiff's  view.  This  state- 
ment is  substantially  the  evidence  on  the  trial  of  the 
case. 

This  case  turns  on  the  question  of  notice  to  the  defend- 
ant of  the  defective  condition  of  the  bridge.  There  was 
no  evidence  to  show  express  knowledge  to  the  supervisors 
of  the  township  of  the  defect,  but  it  is  contended  by  the 
plaintiff  that  the  evidence  shows  such  a  state  of  facts 
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that  notice  to  the  supervisors  may  be  implied  by  the 
jury  trying  the  case.  We  are  not  able  to  agree  with  the 
learned  counsel  in  this  contention. 

It  was  said  in  the  case  of  Green  v.  Philadelphia,  63 
Pa.  Superior  Ct.  121 :  "Whether  there  is  sufficient  evi- 
dence to  sustain  a  finding  that  a  defect  is  so  notorious 
that  notice  may  be  implied  is  generally  a  question  for  the 
jury ;  that  is,  a  defect  that  could  be  noticed  by  reasonable 
inspection ;  but  where  it  is  plain  from  the  plaintifPs  evi- 
dence that  the  defect  is  one  that  could  be  observed  only 
by  very  close  examination  this  standard  of  care  would 
impose  too  harsh  a  rule  and  cause  a  municipality  to  be 
an  insurer  of  the  safety  of  pedestrians,  and  in  such  case 
it  becomes  the  duty  of  the  court  to  pass  on  the  question  of 
notice  as  a  matter  of  law." 

In  Otto  Township  v.  Wolfe,  106  Pa.  608,  the  Supreme 
Court,  commenting  upon  this  question,  says :  "A  munici- 
pality is  not  an  insurer  against  all  defects,  latent  as  well 
as  patent,  in  its  structures  on  highways,  but  is  liable  for 
negligence.  Where  the  defect  in  a  lawful  structure  is 
latent,  or  is  the  work  of  a  wrongdoer,  either  express 
notice  of  it  must  be  brought  home  to  the  corporation,  or 
the  defect  must  be  so  notorious  as  to  be  evidence  to  all 
passers,  when  the  corporation  is  charged  with  construc- 
tive notice." 

The  only  witness  in  this  case  offered  to  show  any  de- 
fect prior  to  the  accident  was  one  witness  who  testified 
that  two  days  prior  to  the  day  of  this  accident,  while 
driving  along  the  road,  one  of  his  horses  had  broken 
through  at  a  point  where  the  accident  must  have  oc- 
curred. Would  the  defect  as  testified  to  by  the  witness 
of  the  occurrence  two  days  before  the  accident  be  suf- 
ficient to  charge  the  defendant  with  negligence?  We 
think  not,  under  all  the  circumstances  in  this  case. 

It  is  true  what  might  be  constructive  notice  in  one 
case  would  not  be  in  another.  It  all  depends  upon  the 
facts  and  circumstances  surrounding  the  case.  There 
was  no  evidence  offered  to  show  that  the  vicinity  where 
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the  accident  occurred  was  in  a  thickly  settled  community 
or  that  the  road  was  used  more  frequently  than  the  ordi- 
nary country  road,  or  that  it  was  in  close  proximity  to 
the  residences  of  any  of  the  supervisors  who  might  have 
had  occasion  to  pass  and  repass  and  who  would  likely 
have  known  the  reports  in  the  vicinity.  When  it  was  the 
intention  to  charge  the  defendant  with  constructive 
notice,  the  character  and  location  of.  the  place  of  injury 
and  all  the  circumstances  tending  to  show  notice  become 
material  in  the  trial  of  the  case.  There  was  no  attempt 
to  show  any  facts  other  than  the  testimony  of  the  one 
witness,  which  is  wholly  insufficient  to  hold  the  defend- 
ant to  constructive  notice.  Applying  the  principle  of  the 
law  laid  down  in  the  cases  referred  to,  to  the  undisputed 
facts  in  this  case,  judgment  must  be  entered  for  the  de- 
fendant. 

• 

Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 

George  F.  Whitmer^  for  appellant.     . 

A.  A.  Geary,  for  appellee. 

Opinion  by  Orlady,  P.  J.,  July  17,  1919: 
A  careful  examination  of  all  the  testimony  in  this  case 
demonstrates  the  correctness  of  the  conclusion  reached 
by  the  learned  trial  judge  in  entering  judgment  non  ob- 
stante veredicto  in  the  defendant's  favor.  The  defect 
complained  of  was  not  such  that  the  supervisors  could 
reasonably  have  anticipated.  Repairs  to  the  bridge  had 
been  recently  made,  and  the  cause  of  this  accident  was 
not  at  that  time  apparent  nor  could  it  have  been  antici* 
pated.  The  encroachment  on  the  earth  fill  of  the  abut- 
ment and  roadway  was  evidently  due  to  the  water  in  the 
stream,  of  which  there  was  no  informing  evidence  until 
the  weight  of  the  horse  broke  the  crust  of  the  overlying 
cover.    And  there  was  no  visible  evidence  on  the  surface 
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of  the  highway  of  the  latent  defect  underneath  it  which 
could  have  been  observed  by  a  physical  examination  of 
the  surface.  It  could  only  have  been  discovered  by  tear- 
ing up  the  roadway  proper,  and  such  a  standard  of  care 
would  impose  too  harsh  a  rule,  and  would  cause  a  town- 
ship to  be  an  insurer  of  the  safety  of  pedestrians.  The 
defect  as  testified  to  by  the  witness  of  an  occurrence  two 
days  before  the  accident,  on  a  road  which  is  admitted  to 
be  neither  a  much  travelled  one,  nor  in  a  thickly  settled 
community,  could  not  be  held  to  be  constructive  notice  to 
the  supervisors  of  a  condition  of  which  they  were  bound 
to  take  notice. 

For  the  reasons  given  by  the  learned  trial  judge  in  his 
opinion  filed,  the  judgment  is  affirmed. 


Armstrong  v.  Conestoga  Traction  Co.,  Appellant. 

Negligence — Street  railways — Collision — Cewe  for  jury. 

In  an  action  to  recover  damages  for  injuries  sustained  in  a  col- 
lision with  a  trolley  car,  the  case  is  for  the  jury  and  a  verdict  for 
the  plaintiff  will  be  sustained,  where  the  evidence  tends  to  show 
that  the  plaintiff  stopped  before  crossing  the  tracks  of  the  defend- 
ant company;  that  an  unobstructed  view  could  be  obtained  of  the 
tracks  for  400  feet  and  that  when  the  horse  and  wagon  were  on  the 
tracks  the  car  of  the  defendant  was  l75  to  200  feet  away,  and  ap- 
proaching at  the  rate  of  12  to  15  miles  an  hour;  that  the  plaintiff 
heard  no  signal  and  that  the  wagon  was  struck  with  such  force 
that  it  was  dragged  about  30  feet. 

A  person  about  to  cross  a  street  at  a  regular  crossing  is  not 
bound  to  wait  because  the  car  is  in  sight.  If  the  car  is  at  such 
distance  from  him  that  he  has  ample  time  to  cross,  if  it  is  run  at 
the  usual  speed,  it  cannot  be  said,  as  a  matter  of  law,  that  he  is 
negligent  in  going  on. 

Argued  Nov.  12, 1918.  Appeal,  No.  138,  Oct.  T.,  1918, 
by  defendant,  from  judgment  of  C.  P.  Lancaster  Co., 
February  T.,  1917,  No.  36,  on  verdict  for  plaintiflf  in  case 
of  Isaac  J.  Armstrong  v.  Conestoga  Traction  Company. 
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Before  Orlady,  P.  J.^  Poetbb^  Hbndbbson^  Trbxleb  and 
Williams,  JJ.    Affirmed. 

Trespass  for  injuries  to  horse  and  wagon.  Before 
Landis,  p.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  |29.87.  De- 
fendant appealed. 

Errors  assigned  were  refusal  of  the  court  to  direct  a 
verdict  for  defendant  and  to  enter  judgment  for  defend- 
ant n.  o.  V. 

John  E.  Malone,  and  with  him  S.  R,  Zimmerman,  for 
appellant. 

B.  F.  Davis,  for  appellee. 

Opinion  by  Orlady,  P.  J.,  July  17, 1919  : 
The  plaintiff  recovered  a  verdict  in  the  court  below 
of  f 29.87,  as  damages  for  injuries  sustained  to  his  wagon, 
harness,  etc.,  in  a  grade  crossing  accident  in  the  City  of 
Lancaster,  the  only  assignment  of  error  being  the  refusal 
of  the  court  to  affirm  a  point  submitted  by  the  defendant, 
that  under  the  law  and  evidence  the  verdict  of  the  jury 
should  be  for  the  defendant,  and  for  refusing  to  enter 
judgment  non  obstante  veredicto. 

The  accident  happened  at  nine  o'clock  in  the  morning, 
when  the  plaintiff,  who  was  driving  his  milk  delivery 
wagon,  crossed  the  tracks  of  the  defendant  company.  In 
approaching  the  crossing  there  was  an  unobstructed  view 
of  400  feet.  The  plaintiff  testified  that  he  stopped  before 
entering  upon  the  track,  listened,  did  not  hear  any  signal, 
and  in  crossing  the  wagon  was  struck  with  such  force 
that  it  and  the  horse  were  dragged  about  thirty  feet.  The 
plaintiff's  witnesses  corroborated  him  to  a  certain  de- 
gree, but  stated  that  when  the  horse  and  wagon  were  on 
Vol.  Lxxn — 11 
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the  track  the  car  was  175  to  200  feet  away,  and  approach- 
ing under  a  speed  of  some  12  to  15  miles  and  hour.  The 
view  of  the  car  by  the  driver  of  the  wagon  was  the  same  as 
was  presented  to  the  motorman,  there  being  no  interven- 
ing object,  each  was  equally  observable  by  the  other. 
While  the  jury  was  warranted  in  finding  that  the  motor- 
man  was  guilty  of  negligence  in  approaching  this  public 
crossing  at  such  speed  and  without  his  car  being  under 
control,  under  the  facts  as  presented  by  this  record,  we  are 
only  concerned  about  the  contributory  negligence  of  the 
plaintiff  in  entering  upon  the  tracks  under  the  circum- 
stances, as  he  describes  them.  It  is  not  our  province  to 
find  the  facts,  but  only  to  examine  and  ascertain  whether 
there  is  competent  evidence  from  which  a  jury  might 
find  the  facts  necessary  to  sustain  their  verdict.  It  is 
clear  that  a  person  about  to  cross  the  street  at  a  r^ular 
crossing  is  not  bound  to  wait  because  a  car  is  in  sight. 
If  a  car  is  at  such  a  distance  from  him  that  he  has  ample 
time  to  cross  if  it  is  run  at  the  usual  speed,  it  cannot  be 
said  as  a  matter  of  law,  that  he  is  negligent  in  going  on. 
The  rule  to  stop,  look  and  listen,  applicable  to  the  cross- 
ing of  steam  roads,  applies  only  in  part  to  the  crossing 
of  electric  railways.  It  is  always  a  duty  to  look  for  an 
approaching  car,  and  if  the  street  is  obstructed  to  listen, 
and  in  some  situations  to  stop :  Hamilton  v.  Consolidated 
Trac.  Co.,  201  Pa.  351 ;  Davidson  v.  Trac.  Co.,  4  Pa.  Su- 
perior Ct.  86;  Short  v.  P.  R.  T.  Co.,  68  Pa.  Superior 
Ct.  357. 

In  this  case,  after  observing  the  duty  of  stopping,  look- 
ing and  listening,  the  plaintiff  entered  upon  the  crossing 
at  a  walk,  and  was  struck  by  the  defendant's  car  moving 
at  a  rate  of  12  to  15  miles  an  hour,  in  a  thickly  settled 
part  of  one  of  our  inland  cities.  Electric  street  railway 
companies  have  not  the  exclusive  use  of  their  tracks,  but 
in  their  use  their  rights  are  superior  to  those  of  the  travel- 
ing public,  and  their  cars  have  the  right-of-way.  No 
one  is  warranted  in  assuming  that  if  he  first  reaches  the 
crossing  he  may  go  on,  and  that  the  full  duty  of  care  and 
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vigilance  is  then  cast  upon  the  motorman.  The  duty  to 
look  for  an  approaching  car  is  an  absolute  duty,  and 
failure  to  do  so  is  negligence  per  se,  and  when  the  driver 
of  a  team  at  the  intersection  of  two  city  streets  fails  to 
look  immediately  before  going  upon  the  street  railway 
tracks,  he  is  guilty  of  contributory  negligence:  Sefton 
V.  E.  E.  Co.,  64  Pa.  Superior  Ct.  218;  Timler  v.  Transit 
Co.,  214  Pa.  475. 

A  jury  would  be  warranted  in  finding  that  this  plain- 
tiff had  fully  complied  with  the  legal  requirements,  and 
entered  upon  the  tracks  after  stopping,  looking  and  lis- 
tening. He  walked  his  team  across  the  tracks.  The  time, 
place  and  circumstances  are  elements  to  be  considered  in 
determining  whether  he  took  a  traveler's  chance  in  get- 
ting over  or  whether  he  exercised  reasonable  care  under 
the  circumstances.  It  was  the  duty  of  the  motorman  to 
have  his  car  under  proper  control,  and  it  was  equally  the 
duty  of  the  plaintiff  to  not  enter  upon  the  tracks  without 
exercising  due  care  and  having  entered  upon  the  crossing 
to  proceed  with  due  diligence.  The  subject-matter  of  the 
testimony  of  the  witnesses  was  very  important,  yet,  the 
manner  in  which  the  facts  were  evolved  on  the  trial 
would  rightly  have  a  considerable  weight  in  determining 
the  credibility  of  the  witnesses. 

In  our  opinion  it  is  a  very  close  case,  and  it  was  sub- 
mitted to  the  jury  in  a  charge  that  is  not  alleged  to  be 
erroneous.  After  further  consideration  by  the  trial  judge 
in  review  of  the  evidence  the  rule  for  judgment  non  ob- 
stante veredicto  was  discharged,  and  judgment  entered 
upon  the  verdict. 

We  are  not  convinced  that  there  is  such  reversible  er- 
ror as  would  warrant  another  trial  of  this  case. 

The  judgment  is  affirmed. 
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Stem,  Appellant,  v.  Haven. 

Practice,  C.  P. — Replevin — Affidavit  of  defense. 

In  an  action  of  replevin  for  the  recovery  of  an  automobile  leased 
on  a  bailment^  an  af&davit  of  defense  is  insufficient,  which  admits 
the  execution  of  the  lease  and  default  of  payment,  and  avers  that 
the  car  which  the  defendant  received  under  the  lease,  was  not  the 
one  contemplated  in  his  negotiations  with  the  plaintiff,  some  days 
prior  to  the  signing  of  the  lease  and  the  transfer  of  the  property. 
If  the  defendant,  in  such  proceedings,  believed  himself  to  have  been 
defrauded  by  a  substitution  of  an  inferior  machine,  it  was  his 
duty  to  return  the  car  and  demand  the  money,  which  had  been 
paid  in  advance,  or  to  keep  it  under  the  terms  and  conditions  of 
the  lease.  He  could  not  both  keep  the  car  and  refuse  to  pay  the 
rental  as  it  accrued. 

Argued  Dec.  6,  1918.  Appeal,  No.  301,  Oct.  T.,  1918, 
by  plaintiflF,  from  order  of  C.  P.  No.  4,  Philadelphia  Co., 
June  T.,  1918,  No.  3501,  discharging  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense  in  the  case  of 
Milton  Stern,  trading  as  Auto  Transit  Company,  v.  Wil- 
liam Haven.  Before  Orlady,  P.  J.,  Portbb,  Hbndbbson, 
Hbad,  Tebxlbb  and  Williams,  JJ.    Reversed. 

Replevin  for  automobile. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

The  facts  are  stated  in  the  opinion  of  the  Sui)erior 
Court. 

The  court  discharged  the  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense. 

Error  assigned  was  the  order  of  the  court. 

MaoDiJoell  Pestcoe  and  Owen  J.  Roberts,  for  appellant. 

T.  Foster  Thomas,  and  with  him  Joseph  B.  Thomas, 
for  appellee. 
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Opinion  by  Pobtbb,  J.,  July  17, 1919 : 

This  is  an  action  of  replevin  for  an  automobile.  The 
court  below  discharged  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense,  which  order  the  plaintiff 
now  assigns  for  error.  The  plaintiff  in  his  statement 
averred  that  "the  title,  right  of  property  and  right  of  pos- 
session in  a  certain  used  Studebaker  touring  car,  motor 
No.  29884,  was  in  him,  that  he  had  leased  said  car  to  the 
defendant,  under  the  terms  of  a  written  lease,  a  copy  of 
which  was  attached  to  the  statement,'^  that  the  car  had 
been  delivered  to  the  defendant  in  pursuance  of  the  lease 
that  the  lease  required  the  defendant  to  pay  rentals  at 
designated  times,  that  the  defendant  had  failed  to  pay 
the  installments  of  rent  as  they  fell  due  and  had  refused 
to  return  the  car  to  plaintiff,  and  that  under  the  cove- 
nants of  the  lease  the  plaintiff  was  entitled  to  possession 
of  the  car. 

The  court  below,  in  disposing  of  the  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense,  filed  an  opin- 
ion stating  that  its  action  was  based  upon  the  ground 
that  the  affidavit  of  defense  denied  that  he  had  ever  come 
into  possession  of  the  bailed  car  and  asserted  that  the  car 
which  the  defendant  retained  was  one  other  than  that  de- 
scribed in  the  plaintiff's  statement.  The  length  of  the 
affidavit  of  defense  and  the  ingenuity  of  counsel  for  the 
appellee  seem  to  have  led  the  court  below  to  assume  that 
the  instrument  contained  averments  which  a  careful 
reading  of  it  does  not  discover.  We  do  not  find  anything 
in  the  affidavit  to  be  capable  of  such  an  interpretation. 
Stripped  of  redundant 'verbiage  and  unnecessary  rei)eti- 
tions  the  affidavit  attempts  to  set  up  a  defense  upon  an 
entirely  different  ground.  It  contains  several  distinct 
admissions  that  the  "used  Studebaker  touring  car,  motor 
No.  29884"  described  in  plaintiff's  statement  and  the 
lease  signed  by  the  defendant  thereto  attached,  was  de- 
livered by  the  plaintiff  to  the  defendant  under  said 
lease;  that  the  defendant  has  continued  to  have  pos- 
session of  said  car,  and  that  he  now  has  it  carefully 
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stored,  but  he  cautiously  refrains  from  saying  where  it 
is  stored.  The  affidavit  does  not  deny  that  the  defendant 
had  failed  to  pay  the  rentals  covenanted  for  in  the  lease. 
The  facts  alleged  as  a  defense  are  as  follows.  The  de- 
fendant, on  June  17, 1918,  went  to  the  place  of  business 
of  plaintiff  and  examined,  tried  and  proved  to  be  in  good 
running  order  a  used  Studebaker  car,  ^^not  the  inferior 
one  mentioned  in  the  later  alleged  lease  for  which  this 
suit  is  brought'' ;  the  car  which  he  then  examined  he  re- 
fers to  as  "a  certain  used  good  running  Studebaker,"  but 
he  states  that  he  did  not  know  the  number  of  that  car  nor 
does  he  attempt  to  give  any  other  description  of  it.  He 
on  that  day  orally  agreed  to  purchase  the  car  on  the  in- 
stallment plan.  On  June  29th  he  returned  to  plaintiffs 
place  of  business  for  the  purpose  of  closing  the  trans- 
action. The  affidavit  avers  that  he  was  then  shown  the 
Studebaker  touring  car,  motor  No.  29884,  described  in 
the  lease  and  in  plaintiff's  statement,  and  told  that  it  was 
the  car  which  he  had  previously  examined  and  that  he 
was  thus  fraudulently  induced  to  sign  the  lease  for  that 
car,  accept  it  under  the  terms  of  the  bailment  and  agree 
to  pay  rental  therefor.  The  affidavit  contains  this  dis- 
tinct averment,  ^^the  plaintiff  fraudulently  delivered  to 
the  defendant  the  different  car,  inferior  used  Studebaker 
touring  car,  the  one  for  which  this  suit  is  brought  and  the 
one  fraudulently  meant  by  the  plaintiff  in  his  allied 
lease."  And,  again,  "Before  the  defendant  so  signed 
said  alleged  lease,  he  was  fraudulently  told  and  assured 
by  the  plaintiff  that  the  Studebaker  car  mentioned  in  it 
was  the  same  one  he  had  bought  and  left  there  twelve 
days  before  and  that  had  been  proven  such  a  good  run- 
ning car  by  both  plaintiff  and  defendant."  It  is  unneces- 
sary to  quote  further  from  the  affidavit  in  order  to  show 
that  it  distinctly  admits  that  the  car  which  the  defendant 
has  in  his  possession  is  the  car  described  and  designated 
in  the  lease  and  in  plaintiff's  statement. 

The  substance  of  the  defense  attempted  to  be  set  up  is 
that  at  the  time  the  lease  was  signed,  the  plaintiff  f  raudu- 
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lently  brought  out  into  the  middle  of  his  large  garage  the 
Studebaker  car,  motor  No.  29884,  which  was  practically 
worthless,  but  which  looked  like  the  superior  car  the  de- 
fendant had  previously  examined  and  proved  to  be  good, 
and  plaintiff  falsely  and  fraudulently  represented  to  de- 
fendant that  this  was  the  car  which  he  had  previously 
examined  and  proved  and  that  defendant  not  knowing 
the  motor  number  of  the  car  which  he  had  examined  at 
his  former  visit,  relied  ui)on  the  statement  of  the  plaintiff, 
and  entered  into  the  lease  for  the  car  No.  29884  and  took 
possession  of  it  under  the  terms  of  the  bailment.  The 
defendant  discovered  the  imx>osition  which  had  been  prac- 
ticed upon  him,  that  the  car  described  in  the  lease  and 
which  he  had  accepted  under  the  terms  of  the  bailment 
was  not  the  car  which  he  had  formerly  examined,  but  was 
practically  worthless,  while  he  was  driving  it  from  the 
garage  to  his  home,  immediately  after  he  had  taken  pos- 
session. When  the  defendant  discovered  the  fraud  which 
was  practiced  upon  him  he  was  put  to  his  election,  either 
to  keep  the  car,  use  it  and  pay  the  rentals  which  he  had 
covenanted  to  pay,  or  rescind  the  contract,  return  the  car 
to  the  plaintiff  and  demand  the  amount  of  the  rent  which 
he  had  paid  in  advance.  If  he  rescinded  he  must  do  so 
promptly  upon  discovery  of  the  fraud.  He  could  not 
both  keep  the  car  and  refuse  to  pay  the  rental  as  it  ac- 
crued, which  he  now  asserts  the  right  to  do.  The  affi- 
davit of  defense  was  insufficient  to  prevent  judgment. 

The  order  of  the  court  below  is  reversed  and  the  record 
is  remitted  with  direction  to  enter  judgment  against  the 
defendant  for  such  sum  as  to  right  and  justice  may  be- 
long, unless  other  legal  or  equitable  cause  be  shown  to 
the  court  below  why  such  judgment  should  not  be  so 
entered. 
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Healy,  Appellant,  v.  Stuyvesant  Insurance  C5o. 

Insurance — Automobile  insurance — Cancellation — Failure  to  sur^ 
render  policy. 

A  provision  in  an  insurance  policy,  that  the  unearned  premium 
shall  be  returned  on  the  cancellation  of  the  insurance  only  on  sur- 
render of  the^  policy,  is  a  reasonable  requirement. 

In  an  action  for  imearned  premiums,  a  nonsuit  is  properly  en- 
tered, where  the  insured  has  failed  to  return  his  policy  upon  the 
cancellation  of  the  insurance. 

Insurance  policies — New  insurance — Voidable. 

The  clause  in  an  insurance  policy  that  it  will  become  void  if 
other  insurance  has  been  taken  which  covers  the  property  at  the 
time  of  loss,  does  not  necessarily  work  a  forfeiture  and  is  no  ground 
for  an  action  for  imearned  premiums,  where  no  notice  of  such 
additional  insurance  was  given,  to  the  defendant  company,  and  no 
loss  had  occurred  to  the  property.  When  a  policy  expressly  stipu- 
lates that  the  taking  out  of  other  insurance  without  the  consent 
of  the  company  shall  render  the  policy  void,  the  insured  is  not  en- 
titled to  a  return  of  his  premium,  merely  because  he  has  violated 
the  covenants  of  his  policy. 

Argued  Oct.  15,  1918.  Appeal,  No.  89,  Oct.  T.,  1918, 
by  plaintiff,  from  judgment  of  C.  P.  No.  4,  Philadelphia 
Co.,  June  T.,  1917,  No.  353,  refusing  to  strike  oflF  nonsuit 
in  case  of  William  Healy  v.  Stuyvesant  Insurance  Com* 
pany.  Before  Oelady,  P.  J.,  Porter,  Hbnderson,  Hbad, 
Kbphart,  Trbxlbr  and  Wiluams,  JJ.    Affirmed. 

Assumpsit  for  unearned  insurance  premiums.  Before 
AUDBNRIED,  P.  J. 

The  facts  appear  in  the  opinion  of  the  Superior  Court 
The  court  entered  a  nonsuit  which  it  subsequently  re- 
fused to  take  off. 

Error  assigned  was  the  order  of  the  court. 

W.  Horace  Hepburn,  Jr.,  for  appellant. — The  policy 
was  cancelled  and  the  plaintiff  was  entitled  to  his  un- 
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earned  premiums :  Davidson  v.  London  &  Lancashire  In- 
surance Company,  189  Pa.  132;  Kerns  v.  Prudential  In- 
surance Co.,  11  Pa.  Superior  Ct.  209;  Farmers  &  Breed- 
ers Insurance  Company  v.  Miller,  65  Pa.  Superior  Ct. 
352;  Ellis  v.  Alto  Friendly  Society,  16  Pa.  Superior 
a.  607. 

Adolph  Eichholz,  for  appellee. 

Opinion  by  Poeteb,  J.,  July  17, 1919 : 

The  defendant  issued  to  William  Healy  and  Hurley  & 
Early,  Incorporated,  "as  their  interests  may  appear,*'  a 
policy  of  insurance  against  damage  by  fire,  explosion, 
etc.,  upon  an  automobile  truck.  Ten  days  after  the 
policy  was  issued  Healy,  this  plaintiflE,  sent  a  letter  to 
the  defendant  company  saying :  "In  accordance  with  the 
printed  condition  of  the  above  policy  you  are  requested 
to  cancel  the  same  (here  follows  a  statement  giving  the 
reasons  for  the  cancellation,  which  are  not  material). 
The  insurance  has  been  placed  elsewhere."  The  letter 
did  not  demand  a  return  of  the  premium,  but  it  may  be 
conceded  that  this  was  implied  by  the  reference  to  the 
printed  condition  of  the  policy.  The  defendant  replied  to 
this  letter  saying :  "Received  your  letter  this  morning  re- 
garding the  fire  policy  covering  your  car  and  would  ask 
that  you  return  the  policy  to  us,  as  we  cannot  cancel  the 
same  by  letter  only,  and  will  send  you  our  check  for  the 
amount  due  you."  The  plaintiflE  did  not  oflPer  to  sur- 
render the  policy,  but  subsequently  wrote  a  letter  which 
he  did  not  see  fit  to  oflPer  in  evidence,  but  to  which  the 
defendant  company  replied,  saying:  "In  order  that  your 
policy  be  cancelled  it  must  be  surrendered.  Please  send 
it  to  us.  I  will  figure  the  return  premium  due  from  the 
day  I  receive  it.  Letters  received  regarding  cancella- 
tions are  not  effective.  It  is  useless  to  have  this  corre- 
spondence. Bring  your  policy  in  and  get  your  money; 
otherwise  keep  the  policy  and  be  protected  accordingly." 
This  was  the  end  of  the  correspondence  and  the  defendant 
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never  did  oflfer  to  surrender  his  policy  until  ten  months 
later.  His  first  letter  requesting  the  defendant  company 
to  cancel  the  policy  was  dated  December  18,  1915,  and 
he  did  not  make  any  oflfer  to  surrender  the  policy  until 
October  10,  1916,  when  his  insurance  broker  took  it  to 
the  oflSce  of  the  defendant  company,  but  declined  to  sur- 
render it  even  then  unless  the  company  would  pay  him 
upon  the  basis  that  the  policy  had  been  surrendered  on 
December  18,  1915.  The  company  tendered  to  him  the 
amount  which  he  was  entitled  to  receive  as  a  return 
premium  upon  the  date  that  he  oflfered  to  surrender  the 
policy,  but  this  he  refused  to  receive  and  never  did  sur- 
render the  policy.  The  evidence  disclosed  that  Hurley  & 
Early,  Inc.,  were  the  owners  of  the  truck  and  this  plaintiff 
was  merely  a  lessee  with  an  option  to  purchase.  There 
was  no  evidence  from  which  a  jury  should  have  been  per- 
mitted to  infer  that  Hurley  &  Early,  the  owners  of  the 
truck,  had  ever  intimated  to  the  defendant  company  that 
they  consented  to  the  cancellation  of  the  policy.  The 
court  below  entered  a  judgment  of  nonsuit  which  it  subse- 
quently refused  to  take  off,  from  which  action  we  have 
this  appeal. 

There  is  no  merit  in  this  appeal.  The  litigation  seems 
to  have  been  promoted  by  the  insurance  broker  employed 
by  the  plaintiff  who  had  had  a  quarrel  with  some  oflRcer 
of  the  defendant  company.  The  insurance  policy  had 
been  in  the  possession  of  this  insurance  broker,  who  gave 
as  his  reason  for  not  surrendering  it,  "I  had  use  for  the 
policy  and  I  never  made  demand  for  the  money  until  I 
was  ready  to  surrender  the  policy.  That  is  a  condition 
of  the  policy  that  you  should  get  the  money  when  you 
handed  the  policy  back,  but  it  was  cancelled  upon  re- 
quest." The  contract  of  the  defendant  company  was  to 
insure  "William  Healy  and  Hurley  &  Early,  Incorporated, 
as  their  interests  may  appear."  The  evidence  produced 
by  plaintiff  disclosed  that  Hurley  &  Early  owned  the 
truck,  this  plaintiff  had  no  authority  to  cancel  the  i)olicy 
without  the  consent  of  Hurley  &  Early,  and  before  he 


Digitized  by  VjOOQIC 


HEALV,  Appellant,  v.  STUYVESANT  INS.  CO.      171 
168,  (1919).]  Opinion  of  the  Court. 

was  in  a  position  to  demand  of  the  company  a  return  of 
any  part  of  the  premium  it  was  incumbent  on  him  to 
present  to  the  company  such  evidence  sb  ought  to  have 
satisfied  it  that  Hurley  &  Early  consented  to  the  cancel- 
lation of  the  policy.  The  evidence  which  he  presented 
failed  to  disclose  that  he  had  even  made  any  attempt  to 
do  so,  and  this  alone  was  sufficient  reason  for  the  re- 
fusal of  the  court  below  to  take  oflf  the  judgment  of  non- 
suit. Even  if  Hurley  &  Early  had  consented  to  the 
cancellation  of  the  policy,  the  right  of  the  plaintiff  to  de- 
mand a  return  of  the  premium  was  wholly  dependent 
upon  the  covenants  of  the  policy.  The  covenant  which  re- 
lates to  this  matter  is  as  follows:  "This  policy  shall  be 
cancelled  at  any  time  at  the  request  of  the  insured,  or  by 
the  company  by  giving  five  days'  notice  of  such  cancel- 
lation. If  this  policy  shall  be  cancelled  as  hereinbefore 
provided  or  become  void  or  cease,  the  premium  having 
been  actually  paid,  the  unearned  portion  shall  be  re- 
turned on  surrender  of  this  policy  or  last  renewal,  this 
company  retaining  the  customary  short  rate."  This 
plaintiff  undertook  to  cancel  the  policy  under  this  cove- 
nant and  he  had  no  right  to  demand  a  return  of  the  un- 
earned portion  of  the  premium  until  he  had  surrendered 
the  policy.  This  is  a  reasonable  requirement,  for  if  the 
policy  was  suffered  to  remain  in  the  possession  of  the  in- 
sured the  company  would,  in  case  of  a  loss,  be  subject  to 
the  risk  of  having  it  asserted  that  the  negotiations  for 
the  cancellation  of  the  policy  never  had  been  completed 
or  that  some  officer  of  the  company  had  agreed  to  a  rev- 
ocation of  the  cancellation  and  accepted  a  repayment  of 
the  premium.  After  the  defendant  company  wrote  the 
letter  which  closed  the  correspondence  between  them  say- 
ing: *T)ring  your  policy  in  and  get  your  money;  other- 
wise keep  the  policy  and  be  protected  accordingly,"  it  is 
altogether  probable,  in  case  a  loss  had  occurred  that  this 
plaintiff  would  have  asserted  that  the  company  continued 
to  be  bound  by  the  policy. 
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The  learned  counsel  representing  the  plaintiff  argues, 
however,  that  he  is  entitled  to  recover  for  the  reason  that 
the  policy  had  become  void  on  December  10, 1915,  when 
the  plaintiff  took  out  a  jmlicy  in  another  comi>any  cover- 
ing the  property.  He  founds  this  argument  upon  the  fol- 
lowing covenant  in  the  policy :  ^*If  at  the  time  a  loss  oc- 
curs there  be  any  other  insurance,  direct  or  indirect,  cov- 
ering the  property  described  herein  which  would  attach 
if  this  insurance  had  not  been  effective,  and  if  such  other 
insurance  has  been  effected  without  the  special  consent 
of  this  company  endorsed  hereon,  then,  in  that  event,  this 
insurance  shall  be  null  and  void.'^  The  reply  to  the  ar- 
gument is  that,  by  the  very  terms  of  the  covenant  the 
policy  was  only  to  become  void  in  case  of  other  insurance 
at  the  time  a  loss  occurred,  and  no  loss  having  occurred 
the  policy  never  became  void.  The  plaintiff  might  have 
cancelled  the  policy  which  he  had  taken  out  in  some  other 
company  at  any  time  before  a  loss  occurred  and  if  he  had 
done  so  his  rights  under  this  policy  would  not  have  been 
affected  by  the  fact  that  he  at  one  time  had  insurance  in 
some  other  company.  When  a  policy  expressly  stipulates 
that  the  taking  out  of  other  insurance  without  the  con- 
sent of  the  company  shall  render  the  policy  void  the  in- 
sured is  not  entitled  to  a  return  of  his  premium  merely 
because  he  has  violated  the  covenants  of  his  policy.  The 
object  of  the  clause  is  to  give  the  company  an  opportunity 
to  examine  into  a  new  factor  which  may  alter  its  x>osition 
in  the  contract,  and  to  regulate  its  action  accordingly. 
This  opportunity  it  cannot  have  until  the  notice  is  re- 
ceived. The  company  is  entitled  to  notice  of  such  ma- 
terial change  in  the  relation  of  the  amount  insured  to 
the  value  of  the  property,  and  an  opportunity  to  accept 
and  approve  the  contract  in  its  new  condition,  or  to 
terminate  and  cancel  the  insurance  in  the  method  pro- 
vided in  the  policy:  McSparran  v.  Insurance  Co.,  193 
Pa.  184;  Weiler  v.  The  Lancaster  County  Mutual  Ins. 
Co.,  50  Pa.  Superior  Ct.  249. 

The  judgment  is  affirmed. 


Digitized  by  VjOOQIC 


LIFTER  V.  THE  EAELE  CO.  173 

178,(1919)0         Syllabus— Stotement  of  Facts. 


Lifter  v.  The  Earle  (Company.    Api)eal  of  Mast- 
baum  et  al.,  Receivers. 

TtusU  and  tmsteM — Commingling  of  assets  —  Solvency  —  Pre- 
ferred claims. 

A  party  claiming  preference  to  funds  in  the  hands  of  a  receiver 
of  an  insolvent  firm,  on  the  ground  that  certain  moneys  belonging 
to  it  were  paid  to  the  insolvent  as  trustee,  cannot  recover  as  a 
preferred  creditor,  when  the  trustee  deposited  the  funds  in  the 
general  assets  of  the  firm,  and  they  are  in  no  way  identified  as  the 
property  of  the  claimant. 

A  trust  creditor  is  not  entitled  to  preference  over  general 
creditors  of  the  insolvent,  merely  on  the  ground  of  the  nature  of  his 
daim.  To  authorize  such  a  preference  some  specific,  recognized 
equity,  founded  on  the  relation  of  the  debt  to  the  assets  in  the 
hands  of  the  assignee  or  receiver,  and  which  entitles  the  claimant 
to  a  preference  out  of  those  assets,  must  be  established  by  evidence. 
The  person  claiming  to  be  a  trust  creditor  must,  in  order  to  estab- 
lish his  right  to  a  preference,  trace  the  trust  money  to  some 
specific  property  or  fund  of  the  insolvent,  and  must  identic  the 
fund  out  of  which  he  demands  to  be  preferred,  in  distribution, 
either  as  the  original  trust  proi>erty  or  as  the  product  of  it. 

Argued  Nov.  15, 1918.  Appeal,  No.  172,  Oct.  T.,  1918, 
by  Jules  E.  Mastbaum,  John  A.  McCarthy  and  John  K. 
Wilson,  Receivers  of  the  Earle  Company,  from  the  final 
decree  of  C.  P.  No.  3,  Philadelphia  Co.,  Dec.  T.,  1917, 
No.  3329,  in  equity  in  the  case  of  Joseph  J.  Lifter,  trad- 
ing as  Lifter  Ice  Cream  Company,  v.  The  Earle  Com- 
pany. Before  Oelady,  P.  J.,  Pobtbb,  Hbndbbson,  Tbe;s- 
LBB  and  Williams,  J  J.    Reversed. 

Petition  of  National  Commodities  Company  for  rule 
to  show  cause  why  its  claim  against  the  Earle  Company 
should  not  be  allowed  as  a  preferred  claim.  Before  Fer- 
guson, J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 
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The  court  made  absolute  the  rule  to  pay  the  claim  of 
the  petitioner  as  a  preferred  claim. 

Error  assigned  was  the  order  of  the  court. 

Oardon  A.  Block,  and  with  him  Henry  W.  Schorr,  Mor- 
ris Wolf  and  Horace  Stern,  for  appellant. — The  claim- 
ant was  merely  a  general  creditor  and  was  not  entitled 
to  a  preference:  Huthmacher  v.  Harris,  38  Pa.  491; 
ParrelPs  Assigned  Estate,  17  Pa.  Superior  Ct.  240; 
Commonwealth  v.  Tradesmen's  Trust  Company,  61  Pa. 
Superior  Ct.  137. 

Even  if  the  plaintiff  was  a  trustee  the  commingling  of 
the  assets  defeated  any  preference:  Thompson's  App., 
22  Pa.  16 ;  O'Neill  v.  O'Neill,  227  Pa.  334 ;  39  Cyc.  544. 

Frank  Smith,  and  with  him  Forrest  Dickerman,  for 
appellees. — The  defendant  was  a  trustee  and  the  claim- 
ant was  entitled  to  a  preference:  Commonwealth  v. 
Tradesmen's  Trust  Company,  250  Pa.  378;  Warner  v. 
McMullin,  131  Pa.  370;  Farmers  &  Mechanics  National 
Bank  v.  King,  57  Pa.  202;  Derbyshire's  Estate,  11  D.  R. 
316. 

Opinion  by  Pobtbb,  J.,  July  17, 1919: 

The  Earle  Company  was  adjudged  to  be  insolvwit  by 
the  court  below  and  the  appellants  were,  on  February  4, 
1918,  appointed  receivers  to  wind  up  its  affairs,  dispose 
of  its  assets  and  make  distribution  of  the  proceeds. 
George  H.  Grone  et  al.,  trading  as  the  National  Com- 
modities Company,  presented  their  petition  to  the  court 
below,  averring  that  they  had  entered  into  a  business  ar- 
rangement with  the  Earle  Company,  '^nown  in  depart- 
ment store  trade  as  a  demonstration,"  and  in  accordance 
with  said  agreement  and  trade  custom,  went  into  the 
store  of  the  Earle  Company  with  their  own  sales  persons 
and  sold  hair  nets  at  a  particular  counter  provided  by 
the  Earle  Company ;  that  the  fsales  people  for  the  Na- 
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tional  Commodities  Company  turned  over  the  cash  each 
evening  to  the  Earle  Company;  that  settlement  for  the 
sales  during  each  month  was  to  be  made  on  the  tenth  of 
the  following  month  upon  receipt  of  bills  showing  item- 
ized daily  sales ;  that  the  Earl  Company  was  to  retain 
forty  per  cent  of  the  amount  of  the  sales  and  return  to 
the  petitioners  the  other  sixty  per  cent  of  said  amount 
on  the  tenth  day  of  each  month ;  that  the  i)etitioners  had 
under  this  arrangement  sold  goods  to  the  amount  of 
f  184.45  and  turned  that  amount  of  cash  over  to  the  Earle 
Company  and  were  entitled  to  have  returned  sixty  i>er 
cent  of  said  amount,  being  |110.67.  The  petitioners 
averred  that  their  claim  was  entitled  to  a  preference  over 
those  of  the  general  creditors  and  prayed  the  court  to 
make  an  order  directing  the  receivers  to  pay  the  same. 
The  learned  judge  of  the  court  below  was  of  opinion  that 
the  course  of  dealing  between  the  parties  did  not  consti- 
tute them  creditor  and  debtor,  but  trustee  and  cestui  que 
trustents,  and  from  the  mere  fact  of  the  trust  relation  the 
petitioners  were  entitled  to  a  preference  in  payment  out 
of  the  assets  of  the  insolvent  company,  and  made  absolute 
a  rule  to  show  cause  why  the  receivers  should  not  pay 
the  claim  in  full.  The  receivers  appeal  from  that  decree. 
The  appellants  admit  the  facts  stated  in  the  i)etition 
to  be  true  but  they  challenge  the  correctness  of  the  con- 
clusion attempted  to  be  drawn  therefrom.  The  parties 
did  not  take  testimony  and  the  question  is :  Do  the  facts 
alleged  in  the  petition  establish  that  the  claim  of  the 
l)etitioners  is  entitled  to  a  preference  over  those  of  gen- 
eral creditors  in  payment  out  of  the  assets  of  this  insol- 
vent company?  The  arrangement  between  the  National 
Commodities  ComiMiny  and  the  Earle  Company  did  not 
constitute  the  former  a  seller  and  the  latter  a  buyer  of 
the  goods  which  the  former  sold  to  other  x>^rsons, 
although  the  sales  were  made  on  the  premises  of  the 
Earle  Company.  It  lacked  some  of  the  essential  elements 
of  a  consignment  of  goods  for  sale,  for  the  Earle  Com- 
pany did  not  have  the  right  to  sell  the  goods,  the  sales 
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were  made  by  the  employees  of  the  owner  of  the  goods. 
The  National  Commodities  Company  used  the  counter 
allotted  to  them  in  the  store  of  the  Earle  Company  and 
that  was  the  only  connection  which  the  latter  comi>any 
had  with  the  goods.  The  appellees  sold  the  goods  and 
received  the  money  for  each  sale  and  the  actual  partici- 
pation of  the  Earle  Company  in  the  transaction  only  be- 
gan after  the  sales  were  made  when,  each  evening,  the 
appellees  by  their  authorized  agents  paid  over  to  the 
Earle  Company  the  money  which  had  been  received  for 
the  fiales  of  the  day.  The  Earle  Company  was  not  the 
agent  of  the  appellees,  all  that  it  undertook  to  do  was  to 
receive  money  from  the  appellees  and  pay  back  sixty  per 
cent  of  it  on  the  tenth  of  the  following  month.  It  may 
well  be  doubted  whether  this  course  of  dealing  gave  rise 
to  any  relation  other  than  that  of  debtor  and  creditor,  in 
the  absence  of  any  covenant  in  the  agreement  that  the 
funds  should  be  kept  separate  and  of  any  evidence  that 
they  were  in  fact  kept  separate.  We  do  not,  however, 
deem  it  necessary  to  consider  that  question  in  the  pres- 
ent case.  Let  it  be  assumed  that  the  manner  of  doing 
business  gave  rise  to  a  trust  relation.  The  court  below 
held  that  where  a  trust  relationship  exists,  the  mere  fact 
that  the  trustee  has  mingled  the  funds  received  with 
other  funds  does  not  alter  the  relationship.  That  is  true, 
but  the  court  below  went  further  and  held  that  because 
the  claim  was  founded  in  a  trust  it  was  entitled  to  a  pref- 
erence in  payment  out  of  the  general  assets  of  the  insol- 
vent company.  In  this  the  court  erred.  A  trust  creditor 
is  not  entitled  to  preference  over  general  creditors  of  the 
insolvent  merely  on  the  ground  of  the  nature  of  his  claim. 
To  authorize  such  a  preference,  some  specific  recognized 
equity  founded  on  the  relation  of  the  debt  to  the  assets, 
in  the  hands  of  the  assignee  or  receiver,  and  which  en- 
titles the  claimant,  according  to  equitable  principles,  to 
a  preference  in  payment  out  of  those  assets,  must  be  es- 
tablished by  evidence.  The  person  claiming  to  be  a  trust 
creditor  must,  in  order  to  establish  his  right  to  a  prefer- 
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ence,  trace  the  trust  money  into  some  specific  proi)erty, 
fund,  security,  or  account  of  the  insolvent,  which  has 
passed  into  the  hands  of  the  receiver  or  assignee,  and 
the  proceeds  of  which  are  to  be  distributed.  He  must 
identify  the  fund  out  of  which  he  demands  to  be  preferred 
in  distribution  either  as  the  original  trust  property  or  as 
the  product  of  it :  Farmers  &  Mechanics  National  Bank 
V.  King,  57  Pa.  208;  Miller's  App.,  218  Pa.  50;  FarrelFs 
Assigned  Est.,  17  Pa.  Superior  Ct.  240 ;  Groflf  v.  City  Sav- 
ings Fund  &  Trust  Co.,  46  Pa.  Superior  Ct.  423;  Com- 
monwealth ex  rel.  v.  Tradesmen's  Trust  Co.,  61  Pa.  Su- 
perior Ct.  137.  The  petition  in  this  case  made  no  at- 
tempt to  trace  the  money  which  the  appellees  had  from 
time  to  time  paid  to  the  Earle  Company  into  any  fund, 
asset,  or  account,  which  passed  into  the  hands  of  the  re- 
ceivers. It  did  not  even  assert  that  any  cash,  securities, 
goods  or  assets  of  any  character  had  passed  into  the 
hands  of  the  receivers,  and  the  facts  alleged  were  insuf- 
ficient to  warrant  the  court  in  decreeing  that  the  peti- 
tioners were  entitled  to  a  preference  in  payment  out  of 
any  funds  in  the  hands  of  the  receivers. 

The  decree  is  reversed  and  the  petition  dismissed  at 
cost  of  the  appellees. 


Saxton  V.  Gtemehl,  Appellant, 

Bailmenta — Bailor  and  bailee — Liens — Replevin, 
An  automobile  dealer  who  carries  on  a  business  of  receiving, 
storing  and  repairing  automobiles,  for  the  purpose  of  selling  them 
as  agent  of  their  owners,  is  a  bailee  for  hire  and  is  entitled  to  com- 
pensation for  taking  care  of  the  property  of  the  bailors ;  as  such  he 
has  a  lien  for  storage  charges,  accruing  while  the  cars  are  in  his 
possession. 

There  is  nothing  antagonistic  or  inconsistent  in  the  claim  for 
compensation  for  storage  charges,  and  the  assertion  of  a  lien  there- 
for, with  the  additional  right  to  a  lien  for  amounts  due  for  repairs. 
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Statement  of  Facta — Opinion  of  the  Court  [72  Pa.  Superior  Ct. 
Argued  Nov.  13, 1918.  Appeal,  No.  149,  Oct.  T.,  1918, 
by  defendant,  from  judgment  of  Municipal  Court  of 
Philadelphia  Co.,  May  T.,  1917,  No.  610,  for  plaintiff  in 
case  tried  by  the  court  without  a  jury  in  suit  of  Edmund 
F.  Saxton  y.  Camille  Gtemehl,  trading  as  American  Garage 
&  Machine  Shop.  Before  Oelady,  P.  J.,  Pobtbb,  Hbn- 
DBBSON,  Tbexleb  and  Williams,  JJ.    Beversed. 

Replevin  for  automobile.    Before  Cbanb,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  found  in  favor  of  the  plaintiff.  Defendant 
appealed. 

Error  assigned,  among  others,  was  refusal  to  grant  a 
new  trial  and  refusal  of  defendant's  motion  for  judgment 
n.  o.  V. 

Irwm  L.  Sessler,  for  appellant. — The  defendant  had 
common  law  liens,  both  for  repairs  and  storage :  Pierce 
V.  Sweet,  33  Pa.  151;  Hoover  v.  Epler,  52  Pa.  522;  Ma- 
thias  V.  Sellers,  86  Pa.  486;  Brown  v.  Dempsey,  95  Pa. 
243;  Steinman  v.  Wilkins,  7  W.  &  S.  466. 

John  O.  Kaufman,  for  appellee,  filed  no  printed  brief. 

Opinion  by  Poetbb,  J.,  July  17, 1919 : 

This  is  an  action  of  replevin  for  an  automobile,  wMch 
was  delivered  by  the  sheriff  to  the  plaintiff,  the  defendant 
having  elected  not  to  file  a  counter  bond.  The  defendant 
filed  an  answer  admitting  that  tbe  plaintiff  was  the  owner 
of  the  automobile,  but  averring  that  the  plaintiff  had  de- 
livered the  car  to  defendant  under  a  bailment  for  storage, 
to  be  charged  at  the  usual  rates  made  by  the  defendant, 
which  the  plaintiff  had  agreed  to  pay  and  that  during 
the  i)eriod  that  the  car  remained  in  storage  the  defendant 
had  at  the  request  of  the  plaintiff  made  repairs  upon  the 
car  for  which  the  reasonable  charge  was  $92.63.     The 
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answer  alleged  that  the  defendant  had  a  lien  upon  the 
car  for  the  amount  of  the  charges  for  storage  and  repairs, 
which  aggregated  $248.30,  which  amount  he  asserted  a 
right  to  recover.  The  parties  went  to  trial  without  fur- 
ther pleadings  upon  the  issue  thus  made.  The  case  was 
tried  in  the  court  below  by  a  judge  without  a  jury.  It 
appeared  in  evidence  upon  the  trial  that  the  car  had  been 
delivered  by  the  plaintiflP  to  the  defendant  under  a  bail- 
ment for  storage  and  it  had  remained  in  the  independent 
and  exclusive  possession  of  the  defendant  for  a  i)eriod 
of  about  fifteen  months,  during  which  time  certain  re- 
pairs had  been  made  upon  the  car  by  the  defendant  at  the 
request  of  the  plaintiff;  these  facts  were  undisputed. 
The  questions  of  fact  with  regard  to  which  there  was  any 
dispute  were :  ( 1 )  Was  the  plaintiff  to  pay  for  storage  of 
the  car,  and,  if  so,  what  amount?  And  (2)  Was  the 
plaintiff  to  pay  for  the  repairs  made  upon  the  car?  The 
learned  judge  who  tried  the  case  found  in  favor  of  the 
defendant  on  both  of  these  questions,  finding  that  under 
the  evidence  storage  charges  upon  the  car  had  accrued  to 
the  defendant  and  that  the  plaintiff  had  authorized  the 
repairs  upon  the  car  to  be  performed  and  agreed  to  pay 
for  them,  but  he  failed  to  find  the  amount  of  the  charges 
for  storage  and  for  repairs  to  which  the  defendant  was 
entitled.  This  oversight  was  undoubtedly  due  to  the  con- 
clusion of  the  judge  that  as  a  matter  of  law  the  defendant 
was  not  entitled  to  recover  any  charges.  The  court  below 
held,  as  matter  o^  law,  that  a  bailee  of  property  for  pur- 
X)Oses  of  storage  is  not  entitled  to  a  lien  upon  the  prop- 
erty for  the  charge  for  storage  accruing  while  in  his  pos- 
session. The  court  further  held  that  this  defendant  was 
entitled  to  a  lien  upon  the  car  for  the  value  of  the  repairs 
which  had  been  made  upon  it.  but  that  he  had  lost  his 
lien  for  repairs,  for  the  reason  that  he  had,  in  connection 
with  his  assertion  of  a  right  to  a  lien  for  said  repairs,  also 
asserted  a  lien  for  the  charge  for  storage.  The  learned 
judge  expressed  his  reluctance  to  enter  a  judgment  in 
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favor  of  the  plaintiff,  but  felt  constrained  to  do  so,  as 
matter  of  law.    The  defendant  appeals. 

The  evidence  established  that  this  defendant  carried 
on  as  a  regular  business  the  receiving,  storing  and  repair- 
ing of  automobiles,  which  the  owners  were  desirous  of 
selling.  The  cars  were  in  the  independent  and  exclusive 
possession  of  the  defendant,  as  a  bailee  for  hire.  When 
this  plaintiff  desired  to  have  a  prospective  purchaser  see 
his  car  tested,  the  car  was  taken  out  by  and  remained 
under  the  control  of  the  agent  of  the  defendant.  The  re- 
lation in  which  this  defendant  stood  to  the  cars  of  the 
bailors,  his  customers,  was  wholly  distinct  from  that  of 
the  ordinary  keeper  of  a  garage  who  takes  care  of  the 
cars  of  his  customers  but  does  not  have  an  independent 
and  exclusive  possession  thereof.  The  relation  between 
the  plaintiff  and  the  defendant,  so  far  as  this  car  was  con- 
cerned, was  that  of  bailor  and  bailee.  It  was  a  bailment 
for  hire,  the  bailee  being  entitled  to  receive  compensation 
for  taking  care  of  the  property.  There  is  nothing  to  dis- 
tinguish this  case,  upon  principal,  from  that  of  a  deposi- 
tor and  a  warehouseman.  The  learned  judge  of  the  court 
below  seems  to  have  been  of  opinion  that  the  common  law 
gave  no  lien  to  a  bailee  unless  his  services  added  to  the 
value  of  the  subject-matter  of  the  bailment,  and  that, 
therefore,  a  bailee  for  purposes  of  storage  of  property  was 
not  entitled  to  a  lien  thereon  for  the  amount  of  the  stor- 
age charges.  There  was  a  time,  early  in  the  history  of 
the  common  law,  when  the  courts  held  that  in  order  to 
entitle  a  bailee  of  property  to  a  lien  thereon  his  services 
must  have  been  of  such  a  character  as  to  add  to  the  value 
of  the  property.  It  was  also  at  one  time  held  that  it  was 
only  a  bailee  who  exercised  a  public  employment  and  was 
compelled  to  receive  the  goods  of  all  who  might  offer 
who  was  entitled  to  a  lien  upon  the  property  for  the  work 
which  he  did  upon  or  in  connection  with  it.  But  the 
courts  at  an  early  date  evinced  a  disposition  to  escape 
from  the  narrow  confines  of  the  earlier  precedents,  and 
it  is  very  clear  that  the  earlier  decisions  of  the  English 
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courts  have  never  been  accepted  as  interpretations  of  the 
common  law  of  Pennsylvania.  It  had  been  held  in  Eng- 
land that  the  agistment  of  cattle  gave  no  lien,  but  the 
contrary  has  been  directly  ruled  in  Pennsylvania :  Years- 
ley  V.  Gray,  140  Pa.  238.  Other  cases  in  which  it  has  been 
held  that  it  is  not  necessary  in  order  to  constitute  a  valid 
lien  that  the  services  of  the  bailee  shall  add  to  the  value 
of  the  property  are  numerous :  Hoover  v.  Epler,  52  Pa. 
522;  Rodgers  v.  Grothe,  58  Pa.  414.  It  might  be  inter- 
esting to  discuss  the  modern  decisions  upon  the  subject 
but  that  would  involve  an  unne^^essary  extension  of  this 
opinion.  The  principles  upon  which  the  doctrine  of  lien 
rests  were  fully  discussed  and  the  more  liberal  trend  of 
the  decisions  down  to  that  date  commented  upon  by 
Chief  Justice  Gibson,  in  Steinman  v.  Wilkins,  7  W.  &  S. 
466,  in  which  it  was  held  that  a  warehouseman  has  a 
specific  lien  upon  the  goods  received  by  him  for  the  price 
chargeable  for  the  storage  thereof.  That  case  cannot  be  \_ 
distinguished  upon  principle  from  the  present  one,  and 
we  are  of  opinion  that  this  defendant  was  entitled  to  a  ; 
lien  upon  the  car  in  the  amount  of  the  charges  for  storage  \ 
which  had  accrued  down  to  the  time  it  was  taken  from  his  ! 
possession  under  the  writ  of  replevin  issued  by  the  plain-  | 
tiff.  There  is  no  doubt  that  the  court  below  was  correct  I 
in  holding  that  the  defendant  had  a  lien  for  the  value  of 
the  repairs  which  he  had  made  upon  the  car  by  direction 
of  the  plaintiff.  Even  if  it  were  held  that  the  defendant 
did  not  have  a  lien  for  the  storage  charges,  his  assertion 
of  a  right  of  lien  for  such  charges  would  not  defeat  his 
admittedly  valid  claim  of  lien  for  repairs.  There  was 
nothing  antagonistic  or  inconsistent  in  the  claims  which 
he  presented.  The  plaintiff  had  notice  of  both  claims  by 
the  pleadings.  The  case  was  totally  different,  under  our 
Replevin  Act,  from  that  of  an  assertion  in  the  pleadings 
of  an  absolute  ownership  of  the  goods  and  an  attempt  at 
the  trial  to  prove  a  special  property  or  right  of  lien.  If 
the  right  of  the  plaintiff  to  maintain  the  action  before 
making  a  tender  of  the  amount  of  the  lien  had  been  in- 
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volved  in  this  case,  it  might  have  been  proper  to  hold  that, 
if  it  clearly  appeared  that  the  defendant  had  refused  to 
deliver  the  goods  unless  paid  an  amount  greater  than  he 
was  entitled  to  demand,  that  he  could  not  raise  the  ques- 
tion of  the  right  of  the  plaintiff  to  maintain  the  action  be- 
fore making  a  tender,  but  even  then,  if  he  had  given  a 
property  bond  and  retained  the  goods,  he  would  have 
been  entitled  to  recoup  the  actual  amount  of  his  lien  from 
the  damages  which  the  plaintiff  would  have  been  entitled 
to  recover :  Macky  v.  Dillinger,  73  Pa.  85.  That  question 
did  not  arise  in  this  case,  this  defendant  did  not  give  a 
property  bond  and  retain  the  goods.  The  plaintiff  has 
the  goods  and  the  defendant  is  entitled  to  a  judgment  for 
the  amount  of  any  lien  which  he  had  thereon.  The  fact 
that  the  court  below  did  not  find  the  amount  of  the  stor- 
age charges  and  repairs  renders  it  necessary  to  send  the 
case  back  in  order  that  the  amount  of  the  lien  of  the  de- 
fendant upon  the  goods  may  be  ascertained. 

The  judgment  is  reversed  and  the  record  is  remitted  for 
further  proceedings. 


Commonwealth  v.  Balsamo,  Appellant 

Criminal  law — Forfeited  recognizance — Insufficient  affidavit  of 
defense. 

Where  there  is  a  regular  formal  forfeiture  of  a  recognizance,  the 
liability  of  the  recognizor  is  absolutely  fixed  thereby,  and  relief 
therefrom  must  be  sought  by  petition  to  the  court  to  respite  the 
recognizance,  for  cause  to  be  shown.  It  is  not  a  good  defense,  to 
the  forfeiture  of  the  bond,  to  anticipate  a  defense  which  the  de- 
fendant might  have  to  a  distribution  to  be  made  of  the  funds  col- 
lected on  the  judgment. 

Where  there  has  been  a  regular  forfeiture  of  a  recognizance,  the 
objection  to  the  designation  of  the  plaintiff  and  the  interest  of  the 
relator  is  not  material  to  the  issue,  and  does  not  constitute  a  valid 
defense. 

Argued  April  23, 1919.  Appeal,  No.  41,  April  T.,  1919, 
by  defendant,  from  order  of  C.  P.  Westmoreland  Co., 
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November  T.,  1917,  No.  144,  making  absolute  rule  for 
judgment  for  want  of  a  suflBcient  afl&davit  of  defense  in 
the  case  of  Commonwealth  of  Pennsylvania  for  use  of 
Peter  H.  Naley,  Guardian  of  Anna  Petschat,  a  minor,  v. 
Antonio  Balsamo.  Before  Orlady,  P.  J.,  Pobtbe,  Hen- 
derson, Head,  Trbxlbr,  Williams  and  Keller,  JJ. 
Affirmed. 

Assumpsit  for  forfeited  recognizance.  Before  Copb- 
LAND,  P.  J.  of  O.  C,  specially  presiding. 

The  court  made  absolute  a  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense. 

Error  assigned  was  the  order  of  the  court. 

Carroll  Caruthers,  for  appellant. — The  suit  on  the 
recognizance  was  improperly  brought :  Sections  25  and 
26  of  the  Act  of  July  20,  1842,  P.  L.  449;  First  M.  E. 
Church  to  the  use  of  Hall  v.  Isenberg,  246  Pa.  221; 
Board  of  Education,  etc.,  v.  Massachusetts  Bonding  Co., 
252  Pa.  505;  Commonwealth  v.  Shick,  61  Pa.  495;  Com- 
monwealth V.  Myers,  22  Dist.  Rep.  1062. 

The  plaintiff,  having  no  interest  in  the  bond,  cannot 
maintain  the  action:  Booz  v.  Engarman,  18  Pa.  263; 
Downing  v.  Commonwealth,  21  Pa.  216 ;  Commonwealth 
V.  Ahl,  43  Pa.  53;  Commonwealth  v.  Moran,  251  Pa. 
477,  58  Pa.  Superior  Ct.  362. 

Charles  C.  Crowell,  for  appellee. 

Opinion  by  Orlady,  P.  J.,  July  17, 1919: 
The  defendant  entered  into  a  recognizance  for  the  sum 
of  |1,000,  conditioned  that  John  Wenter  appear  at  a 
stated  time  in  the  Quarter  Sessions  of  Westmoreland 
County,  and  there  answer  such  charges  as  may  be  pre- 
ferred against  him,  to  abide  and  not  depart  from  the 
court  without  leave,  otherwise  his  recognizance  to  remain 
in  full  force  and  virtue,  etc.    It  is  admitted  that  default 
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was  made,  and  by  regular  proceedings  the  bond  was 
properly  forfeited,  which  forfeiture  became  absolute  on 
September  5,  1917,  and  the  record  estreated  into  the  of- 
fice of  the  county  commissioners  of  Westmoreland  Coun- 
ty, upon  which  this  action  against  Wenter  and  the  de- 
fendant is  predicated.  This  defendant,  the  surety,  alone 
was  served.  The  statement  of  claim  was  duly  filed  and 
service  thereof  accepted  by  counsel  for  the  defendant 
An  affidavit  of  defense  was  filed,  when  a  rule  was  entered 
by  plaintiff  for  judgment  for  want  of  sufficient  affidavit 
of  defense.  The  matter  was  fully  heard  by  the  court  be- 
low and  the  rule  made  absolute  for  the  full  amount  men- 
tioned in  the  recognizance.  The  defendant  brings  this 
appeal  and  presents  a  number  of  reasons  which  are  pre- 
mature in  the  disposition  of  the  pleadings  and  facts  as 
shown  by  the  record.  The  only  question  for  our  consider- 
ation being  the  regularity  of  the  proceeding.  Where 
there  is  a  regular,  formal  forfeiture  of  a  recognizance 
the  liability  of  the  recognizors  is  absolutely  fixed  thereby, 
and  relief  therefrom  must  be  sought  by  petition  to  the 
court,  to  respite  the  recognizance  for  cause  to  be  shown, 
under  the  provisions  of  the  Act  of  1783 :  Foulke  et  al.  v. 
Commonwealth,  90  Pa.  257;  Commonwealth  v.  Cohen, 
22  Pa.  Superior  Ct.  55 ;  Commonwealth  v.  Clipsham,  16 
Pa.  Superior  Ct.  50;  Commonwealth  v.  Meeser,  19  Pa. 
Superior  Ct.  1.  These  authorities  conclusively  war- 
ranted the  action  of  the  court  below  in  entering  judg- 
ment. The  distribution  of  the  fund,  under  Sections  25 
and  26,  of  the  Act  of  July  30, 1842,  P.  L.  454,  is  not  now 
before  the  court  for  consideration,  and  the  defendant 
cannot  anticipate  a  defense  that  he  may  then  consider 
available.  The  objection  to  the  designation  of  the  plain- 
tiff is  not  material,  as  the  court  below,  as  well  as  this 
court,  may  allow  an  amendment  to  meet  the  facts  of  the 
case  in  the  furtherance  of  justice,  so  that  the  case  will  be 
heard  and  decided  on  its  just  merits :  Waite  v.  Palmer,  78 
Pa.  192;  Shryock  v.  Basehore,  82  Pa.  159.  Under  the 
Act  of  1842,  supra,  Anna  Petschat  is  not  the  only  x>er8on 
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interested  in  the  distribution,  but  the  designation  of  the 
plaintiff  is  not  material  in  this  issue,  but  will  be  disposed 
of  by  the  judges  who  order  and  decree  a  distribution  of 
the  fund  produced,  if  any. 
The  judgment  is  affirmed. 


City  of  Philadelphia  v.  Eamsay,  Appellant. 

Municipal  liens — Assessments  for  paving — Front  foot  rule, 
A  city  may  assess  the  cost  of  paving  a  street  upon  the  abutting 
property  owners  according  to  the  "front  foot"  rule,  and  without 
specifying  the  actual  number  of  square  yards  of  pavement  in  front 
of  any  particular  property.  The  amount  due  from  each  owner 
is  for  the  proportion  of  the  cost  of  the  whole  improvement,  which 
the  frontage  of  each  property  bears  to  the  entire  frontage  paved. 

Municipal  liens — Averments  in  claim — Sufficiency, 
An  averment,  that  the  lien  claimed  against  the  premises  de- 
scribed is  for  a  certain  number  of  square  yards  of  pavement 
amounting  to  a  certain  sum  of  money,  is  not  necessarily  an  alle- 
gation that  that  number  of  square  yards  of  paving  has  been  done 
directly  in  front  of  the  property  assessed,  but  is  simply  a  statement 
that  the  property  was  liable  for  that  number  of  square  yards,  in 
proportion  to  the  total  amount  of  paving  done  in  the  street.  Where 
there  is  sufficient  evidence  to  prove  that  the  amoimt  assessed  was 
the  proportionate  share  of  the  whole  improvement^  the  lien  is  not 
defective. 

Argued  Dec.  10,  1918.  Appeals,  Nos.  282  and  283, 
Oct.  T.,  1918,  by  defendant,  from  judgments  of  C.  P.  No. 
3,  Philadelphia  Co.,  Dec.  T.,  1911,  M.  L.  D.  Nos.  1675 
and  1676,  on  verdict  for  plaintiff  in  case  of  City  of  Phil- 
adelphia to  use  of  Barber  Asphalt  Paving  Company  v. 
Allen  N.  Ramsay.  Before  Orlady,  P.  J.,  Porter,  Hen- 
derson, Head,  Trbxleb  and  Williams,  J  J.    AflSrmed. 

Scire  facias  sur  municipal  lien  for  street  paving.  Be- 
fore Ferguson,  J. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 
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The  court  directed  a  verdict  for  plaintiffs  and  judg- 
ment was  entered  thereon  for  {20.96  and  {221.12. 

Errors  assigned  were  in  directing  verdict  for  plaintiff 
and  entering  judgment  thereon. 

E.  Spencer  Miller^  and  with  him  John  W.  Frazier, 
Jr.,  for  appellant. — The  property  assessed  did  not  front 
on  the  street  on  which  the  paving  was  done  and  a  lien 
could  not  be  filed:  Morewood  Avenue,  159  Pa.  20;  Ork- 
ney Street,  194  Pa.  425 ;  Beechwood  Avenue  Sewer,  179 
Pa.  490;  Re  Fifty-fourth  Street,  165  Pa.  8;  Verona 
Borough's  App.,  4  Pa.  Superior  Ct.  608;  Cooper  v.  Belle- 
vue  Borough,  51  Pa.  Superior  Ct.  597. 

The  averments  in  the  lien  were  not  suflScient:  Free- 
port  Borough  V.  Miller,  34  Pa.  Superior  Ct.  395;  Brent 
V.  Hartrick  (No.  1),  60  Pa.  Superior  Ct.  507. 

The  property  had  already  been  assessed  for  improve- 
ments: City  of  Harrisburg  v.  Segelbaum,  151  Pa.  172; 
Philadelphia  v.  Eddleman,  169  Pa.  452;  Philadelphia  v. 
Gowen,  202  Pa.  453;  Chester  v.  Evans,  32  Pa.  Superior 
Ct.  641;  Philadelphia  v.  Hafer,  38  Pa.  Superior  Ct.  382; 
Philadelphia  v.  Edmonds,  59  Pa.  Superior  Ct.  318; 
Philadelphia  v.  Kerchner,  62  Pa.  Superior  Ct.  562; 
Pottsville  V.  Jones,  63  Pa.  Superior  Ct.  180;  Philadel- 
phia V.  Edmonds,  64  Pa.  Superior  Ct.  469. 

Walter  Biddle  Saul,  for  appellee,  cited :  Scranton  v. 
Koehler,  200  Pa.  126. 

Opinion  by  Porter,  J.,  July  17, 1919 : 

These  two  appeals  by  the  defendant  are  from  judg- 
ments entered  upon  verdicts  in  actions  of  scire  facias 
upon  municipal  claims  for  paving  the  cartway  of  Fifty- 
first  street,  in  the  City  of  Philadelphia.  The  assessments 
upon  which  the  claims  are  founded  were  made  under  the 
foot-front  rule,  and  there  was  nothing  in  the  evidence  to 
indicate  that  the  property  abutting  upon  the  street  was 
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rural;  not  urban^  which  would  render  the  application  of 
that  manner  of  assessment  for  the  cost  of  the  paving  of 
the  cartway  invalid.  The  defense  was  upon  the  ground 
that  the  new  pavement  of  the  cartway  in  front  of  these 
particular  properties  was  not  of  the  same  width  as  that 
in  front  of  other  properties  abutting  upon  the  line  of  the 
improvement.  Prior  to  the  location  and  opening  of  the 
street  for  the  paving  of  the  cartway  of  which  these  liens 
were  filed  Fifty-first  street,  which  ran  nearly  north  and 
south,  had  terminated  at  the  line  of  the  right-of-way  of 
the  West  Chester  &  Philadelphia  railroad,  almost  in  front 
of  the  property  of  the  appellant. 

The  cartway  of  that  street  had  been  paved  and  the 
cost  of  that  improvement  had  been  assessed  upon  abut- 
ting property,  and  a  part  of  the  sidewalk  had  also  been 
paved.  The  street  ended  in  a  cul-de-sac  at  the  line  of  the 
right-of-way  of  the  railroad.  Warrington  avenue,  a 
street  running  almost  east  and  west,  also  ended  in  a 
cul-de-sac  at  the  line  of  the  railroad,  and  the  cartway 
of  that  street  had  also  been  paved.  The  city  located  and 
opened  a  new  highway,  extending  along  the  north  side  of 
the  railroad,  from  Fifty-first  street  to  Warrington  ave- 
nue, thus  connecting  the  two  streets  named,  and  this 
new  highway  it  called  Fifty-first  street,  treating  it  as  an 
extension  of  the  old  street.  The  plan  offered  in  evidence 
by  the  appellant  indicates  that  the  line  of  the  new  street 
involved  a  departure  from  the  course  of  the  old  part 
of  Fifty-first  street  of  probably  forty  degrees,  while  the 
angle  between  the  courses  of  the  new  street  and  Warring- 
ton avenue  is  somewhat  greater  but  still  considerably 
less  than  a  right  angle.  The  space  occupied  by  the  cart- 
way of  the  new  highway,  between  the  old  pavement  on 
Fifty-first  street  and  that  on  Warrington  avenue  was  not 
a  rectangular  parallelogram.  The  length  of  the  new  curb 
line  on  the  north  side  of  the  street  was  considerably 
greater  than  that  on  its  south  side,  next  to  the  railroad. 
The  city  paved  the  entire  new  part  of  the  cartway,  but 
did  not  pave,  nor  attempt  to  collect  for,  the  parts  of  the 
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cartways  of  old  Fifty-first  street  and  Warrington  avenue, 
which  had  formerly  been  paved.  The  new  pavement 
ended  in  an  acute  angle  at  the  north  curb  line  next  to  old 
Fifty-first  street  and  at  an  angle  slightly  less  acute  at  the 
Warrington  avenue  end,  so  that  there  was  less  actual 
paving  done  opposite  the  properties  at  the  ends  than  there 
was  in  front  of  those  at  the  middle  of  the  square.  The 
property  of  the  appellant  is  located  next  to  old  Fifty-first 
street,  and  in  front  of  one  of  his  lots,  which  has  a  frontage 
of  only  between  three  and  four  feet  upon  the  new  part  of 
the  street,  there  was  but  little  paving  done,  while  in  front 
of  the  other  lot  there  was  less  new  paving  done  than  in 
front  of  the  lots  at  the  center  of  the  square.  He  contends 
that,  upon  this  state  of  facts  he  ought  not,  under  the 
cjaim  as  filed,  to  pay  the  proportionate  part  of  the  total 
cost  of  the  improvement,  which  the  frontage  of  his  lots 
bears  to  the  total  frontage  upon  the  street. 

The  proceeding  which  had  resulted  in  the  location  and 
opening  of  the  street  leading  from  Fifty-first  street  to 
Warrington  avenue  has  been  referred  to  as  a  relocation 
or  change  of  Fifty-first  street.  This  it  was  not,  no  part  of 
Fifty-first  street  was  vacated,  a  highway  was  opened  from 
Fifty-first  street  to  Warrington  avenue ;  the  city  might 
have  called  it  Warrington  avenue  or  given  it  some  other 
name,  but  by  whatever  name  it  was  called  it  was  a  new 
highway.  It  took  a  considerable  part  of  one  of  the  de- 
fendant's lots  and  cut  a  corner  off  the  other  lot,  each  of 
the  lots  had  a  frontage  upon  the  new  street.  The  defend- 
ant may  or  may  not  have  recovered  his  damages  for  this 
taking  of  his  property,  but  that  is  a  matter  with  which 
we  have  nothing  to  do.  The  city  offered  in  evidence  the 
claims  filed,  which  were  in  all  respects  regular  and  prima 
facie  evidence  of  the  averments  therein  contained: 
Phila.  V.  Richards,  124  Pa.  303;  Erie  City  v.  Willis,  26 
Pa.  Superior  Ct.  459.  The  defendant  called  as  a  witness 
the  district  surveyor  of  the  city  who  had  made  the  assess- 
ment and  his  testimony  developed  the  facts  hereinbefore 
stated  as  to  the  peculiar  shape  of  the  surface  of  the  cart- 
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way  of  the  street  which  had  been  paved.  He  testified  that 
he  had  taken  the  total  amount  of  the  new  paving  between 
what  was  formerly  the  northeast  curb  line  of  Fifty-first 
street  and  the  northwest  curb  line  of  Warrington  avenue 
and  assessed  that  pro  rata  among  the  frontage  on  both 
sides  of  the  new  street,  that  there  had  been  some  repair- 
ing of  the  old  pavement  at  the  Fifty-first  street  end,  but 
that  was  paid  for  by  the  city  and  that  no  portion  of  the 
pavement  for  the  cost  of  which  the  assessment  was  made 
had  been  formerly  paved.  He  said  that  the  assessment 
was  made  against  each  lot  for  the  proportion  of  the  whole 
area  of  the  paving  of  the  cartway  which  its  frontage  bore 
to  the  entire  frontage  on  the  street,  and  not  for  the  por- 
tion of  the  paving  actually  in  front  of  that  lot.  He  dis- 
tinctly testified  that  the  lots  of  the  appellant  had  the 
frontage  upon  the  new  work  for  which  they  had  been  as- 
sessed, and  in  the  assessment  allowance  was  made  to  the 
Ramsey  property  for  the  portion  of  the  footway  that 
formerly  existed.  There  being  nothing  in  the  evidence  to 
warrant  the  suggestion  that  the  property  abutting  upon 
the  street  was  not  of  the  character  which  rendered  it  sub- 
ject to  assessment  under  the  foot-front  rule  the  fact  that 
there  were  triangular  spaces  upon  the  south  side  of  the 
street  at  each  end  thereof  which  were  nj)t  included  in  the 
improvement  because  they  had  been  formerly  paved,  and 
that  the  new  pavement  was  not  of  the  same  width 
throughout  the  entire  street,  did  not  render  the  assess- 
ment invalid.  When  the  assessment  is  under  the  foot- 
front  rule  the  lots  do  not  pay  for  the  work  done  immedi- 
ately in  front  thereof,  but  for  the  proportion  of  the  cost 
of  the  whole  improvement  which  their  frontage  bears  to 
the  total  frontage :  Scranton  v.  Koehler,  200  Pa.  126. 

The  learned  counsel  for  the  appellant  argues  that  the 
claim  filed  by  the  city  in  this  case  purporting  to  charge 
the  prox)erty  of  the  defendant  for  the  cost  of  the  work 
done  immediately  in  front  thereof,  and  that  the  evidence 
as  to  the  manner  in  which  the  assessment  was  made 
varied  from  the  allegations  of  the  claim.    The  claim  filed 
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averred  that  Fifty-first  street  in  front  of  said  lot  of 
ground  had  been  paved  under  the  authority  of  an  ordi- 
nance of  the  council,  which  it  set  forth,  that  a  contract  for 
the  work  had  been  duly  let  and  that  the  work  had  been 
done  within  six  months  last  past,  then  comes  the  aver- 
ment which  is  alleged  to  be  defective :  The  following  is 
a  statement  of  the  kind  and  character  of  work  so  done 
and  the  price  charged  for  same,  namely:  "For  97.43 
square  yards  of  cartway  pavement  with  sheet  asphalt, 
at  f  1.56  per  square  yard,  f  151.99,  which  said  sum  of  one 
hundred  fif  ty-one  dollars  and  ninety-nine  cents  was  duly 
assessed  against  said  above  described  premises  on  the 
sixth  day  of  July  1911,  and  for  which  said  sum,  with  in- 
terest and  costs,  a  lien  is  claimed  against  the  above  dt>- 
scribed  premises  agreeably  to  the  provisions  of  the  Act  of 
Assembly  in  such  case  made  and  provided.^'  This  is  not 
an  allegation  that  the  number  of  square  yards  of  paving 
mentioned  was  done  directly  in  front  of  defendant's  prop- 
erty, it  is  simply  an  averment  that  the  property  of  the 
defendant  was  liable  to  pay  for  that  number  of  square 
yards  of  pavement  at  the  price  stated,  the  averment  is  not 
that  the  paving  was  assessed  but  the  $151.99  was  assessed 
against  the  property.  The  manner  of  ascertaining  the 
amount  which  a  property  is  to  be  required  to  pay  sug- 
gested by  this  averment  in  the  lien,  seems  to  have  been  in 
the  mind  of  the  witness  who  testified  as  to  how  the  assess- 
ment was  made,  when  he  said :  "I  took  the  amount  of  new 
paving  between  what  was  formerly  the  northeast  curb 
line  of  Fifty-first  street  and  the  northwest  curb  line  of 
Warrington  avenue  and  assessed  that  pro  rata  among 
the  frontage  on  both  sides  of  Fifty-first  street."  This  in- 
dicates that  the  assessor  first  ascertained  how  many 
square  yards  of  paving  were  in  the  total  area,  divided  that 
by  the  total  number  of  feet  frontage,  thus  ascertaining 
how  much  paving  each  foot  of  frontage  ought  to  i)ay  for 
and  allotting  to  each  property  the  share  determined  by  its 
frontage  and  having  thus  arrived  at  the  number  of  square 
yards  that  each  lot  ought  to  pay  for,  he  multiplied  that 
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by  the  price  to  be  paid  per  square  yard  and  so  determined 
the  amount  of  money  which  each  property  was  to  pay. 
This  may  be  a  rather  awkward  and  complicated  manner 
of  going  about  it,  but  the  result  arrived  at  is  precisely  the 
same  as  if  he  had  taken  the  total  cost  of  the  paving,  di- 
vided that  by  the  number  of  feet  of  the  total  frontage, 
thus  obtaining  the  assessment  per  foot-front,  and  then 
assessed  each  lot  for  the  amount  of  its  frontage.  They 
are  merely  different  ways  of  fixing  the  amount,  but  the 
result  is  the  same.  We  may  here  observe  that  the  aver- 
ment of  this  claim,  as  to  the  kind  and  character  of  the 
work  for  which  it  was  filed,  is  almost  identical  with  that 
which  was  passed  upon  by  the  Supreme  Court  and  held 
to  be  sufficient  in  Phila.  v.  Richards,  124  Pa.  304. 
The  judgment  in  each  of  these  appeals  is  affirmed. 


Shaw  V.  Shaw,  Appellant. 

Divorce — Desertion — Domicile — Jurisdiction, 

A  domicile  in  Pennsylvania  is  not  lost  by  occasional  visits  to 
other  states,  where  there  is  no  evidence  to  warrant  a  finding  that  the 
libelant  intended  to  establish  a  residence  without  the  State. 

Divorce — Desertion, 

A  divorce  on  the  ground  of  desertion  is  properly  awarded,  where 
the  respondent  has  failed  to  provide  a  home  for  his  wife  and  chil- 
dren, and  in  answer  to  her  offers  to  live  with  him  imposed  con- 
ditions, which  he  knew  she  would  refuse,  and  has  by  his  course  of 
conduct  clearly  demonstrated  that  he  had  resolved  to  make  a  tem- 
porary separation  an  excuse  for  refusing  to  resume  marital  rela- 
tions. 

Argued  Nov.  20, 1918.  Appeal,  No.  163,  Oct.  T.,  1918, 
by  respondent,  from  decree  of  C.  P.  No.  5,  Philadelphia 
Co.,  March  T.,  1915,  No.  83,  granting  a  divorce  in  the 
case  of  Lillian  A.  Shaw  v.  Arthur  D.  Shaw.  Before 
Porter,  Henderson,  Head^  Trexler  and  Williams,  JJ. 
AflSrmed. 
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Libel  in  divorce.    Before  Monaghan,  J. 

The  case  was  referred  to  Edwin  M.  Abbott,  Esq.,  as 
master  who  recommended  a  divorce.  On  exceptions  to 
the  master's  report  the  court  dismissed  the  exceptions 
and  granted  a  divorce. 

Error  assigned  was  decree  of  the  court. 

John  C.  Hinckley,  for  appellant,  cited :  Hunnings  v. 
Hunnings,  55  Pa.  Superior  Ct.  261 ;  Hamilton  v.  Hamil- 
ton, 62  Pa.  Superior  Ct.  373;  English  v.  English,  19  Pa. 
Superior  Ct.  587;  Ames  v.  Ames,  7  Pa.  Superior  Ct.  456; 
Neely  v.  Neely,  131  Pa.  552 ;  Ingersoll  v.  Ingersoll,  49 
Pa.  249;  McCampbell  v.  McCampbell,  64  Pa.  Superior 
Ct.  143. 

William  T.  Connor,  and  with  him  John  R.  K.  Scctt, 
for  appellee. 

Opinion  by  Porter,  J.,  July  17, 1919: 

This  is  an  appeal  from  the  decree  of  the  court  below 
granting  the  libelant  a  divorce  upon  the  ground  of  wil- 
ful and  malicious  desertion.  This  appeal  raises  two 
questions.  First, — ^Was  the  libelant  a  resident  of  the 
State  of  Pennsylvania  for  one  year  prior  to  the  filing  of 
her  libel?  Second, — Did  the  evidence  sustain  the  charge 
of  desertion? 

The  libelant  and  the  respondent  had  each  been  resi- 
dents of  the  City  of  Philadelphia  from  childhood  until 
the  time  of  their  marriage,  on  November  7,  1908.  Im- 
mediately after  their  marriage  they  cohabited  as  man  and 
wife  in  Philadelphia  for  two  years ;  they  then  went  to 
Baltimore,  where  the  husband  had  obtained  a  position, 
and  lived  in  that  city  for  about  fourteen  months,  they 
then  returned  to  Philadelphia  and  lived  there  for  about 
a  year;  they  then  removed  to  Flushing,  Long  Island, 
where  the  husband  had  obtained  a  position,  and  there 
resided  for  about  seven  months;  and  they  returned  to 
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Philadelphia  and  lived  in  the  home  of  the  respondent's 
parents  until  the  15th  of  July,  1913.  The  libelant,  re- 
spondent and  their  two  children  during  the  time  they 
were  residing  with  the  respondent's  parents  occupied  one 
room.  The  libelant  was  pr^nant  at  the  time  and  ex- 
pected to  be  delivered  of  a  child  in  about  two  months ; 
she  was  informed  that  some  relatives  of  the  husband's 
family  were  about  to  visit  his  parents  and  would  be  ex- 
pected to  use  the  room  which  she  was  then  occupying 
with  her  husband  and  children.  The  respondent  was 
without  means  at  the  time  and  the  mother  of  the  libelant 
had  arranged  that  the  latter  should  go  to  a  hospital  about 
the  first  of  September,  1913,  and  there  remain  until  after 
the  birth  of  the  child,  the  mother  to  pay  the  hospital 
charges.  Her  mother  had  taken  a  house  not  far  from  that 
of  the  respondent's  parents  for  the  period  of  two  months, 
and  the  libelant,  upon  learning  that  the  respondent's 
parents  expected  visitors,  arranged  to  go  and  stay  at  the 
house  of  her  mother,  until  the  time  when  she  was  to  go 
to  the  hospital,  telling  the  resi)ondent  that  he  could  come 
to  the  houde  of  her  mother  and  there  have  his  meals,  and 
she  did  go  to  the  house  of  her  mother  on  July  15,  1913. 
The  parties  have  never  since  that  time  cohabited  as  man 
and  wife.  The  respondent  refused  to  visit  his  wife  at 
the  house  of  her  mother.  The  libelant  went  to  the  hos- 
pital the  first  of  September,  gave  birth  to  a  child  a  few 
weeks  later  and  remained  in  the  hospital  until  October. 
After  leaving  the  hospital  she  joined  her  mother  at  the 
"Dust-pan,"  presumably  a  hotel  or  boarding  house,  in 
Chestnut  Hill,  and  her  mother  there  provided  for  her  and 
her  children,  and  paid  her  expenses  at  the  hospital.  The 
husband  had  told  the  libelant  that  he  wished  her  to  re- 
turn to  the  residence  of  his  parents,  but  when,  shortly 
afterwards,  she  told  him  she  was  willing  to  comply  with 
his  wishes  and  go  and  live  with  hun  at  the  home  of  his 
parents,  he  told  her  that  it  would  not  then  be  convenient 
for  them  to  receive  her.  The  respondent  admitted,  in  his 
testimony  before  the  master,  that  he  had  never  after  that 
Vol.  Lxxn — 13 
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time  made  his  wife  any  definite  oflFer  of  a  home.  Shortly 
after  this  the  respondent  secured  a  position  in  Detroit 
and  went  to  that  city.  He  wrote  his  wife  stating  that  he 
was  coming  on  for  Christmas  and  suggesting  that  she 
and  the  children  go  back  with  him.  She  wrote  a  kindly 
letter  in  reply  to  this  in  which  she  said  that  she  did  not 
think  it  would  be  wise  to  take  three  children,  two  of  them 
babies,  to  that  cold  climate  in  the  middle  of  winter,  that 
if  he  was  still  in  Detroit  in  the  spring,  that  would  be  a 
much  better  time  to  make  the  change.  There  was  nothing 
in  this  letter  to  indicate  that  the  wife  entertained  any  un- 
friendly feeling  toward  her  husband  or  was  not  willing 
to  join  him  at  any  time  that  he  provided  a  home  for  her. 
During  the  time  that  the  respondent  was  in  Detroit,  his 
father  wrote  to  the  libelant  that  she  could  have  a  home 
in  his  house,  the  libelant  replied  to  this  letter  saying  that 
she  thought  it  was  better  for  her  and  the  children  to  re- 
main with  her  mother.  It  is  here  proper  to  observe  that 
the  resi)ondent  was  not  at  that  time  at  his  father's  house, 
and  this  offer  of  the  father  cannot  be  taken  as  an  oflfer  of 
this  respondent  to  resume  marital  relations  with  his  wife. 
The  respondent  subsequently  visited  his  children  at  rare 
intervals,  but  never  made  any  attempt  to  establish  a 
home  for  his  wife  and  children  or  to  resume  marital  re- 
lations with  the  libelant.  He  never  contributed  or  of- 
fered to  contribute  one  penny  to  the  support  of  his  wife 
and  children,  until  compelled  to  do  so  by  an  order  of  the 
Municipal  Court,  in  June,  1915.  In  January,  1915,  this 
libel  was  filed,  but  the  libelant  still  seemed  to  entertain 
the  hope  that  a  reconciliation  might  be  effected  and 
marital  relations  resumed  and  took  no  steps  to  force  this 
proceeding  to  an  issue  for  over  two  years,  when  a  master 
was  appointed.  The  libelant,  in  March,  1915,  told  the 
respondent  that  she  was  ready  to  go  back  with  the  chil- 
dren and  live  with  him,  at  his  father's  house  and  he  then 
told  her  that  his  father's  house  was  not  open  to  her,  this 
the  libelant  and  another  witness  testified  to,  and  the  re- 
spondent admitted  it  to  be  true.    The  respondent  in  his 
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testimony^  while  asserting  that  he  was  willing  to  take  his 
wife  back  as  soon  as  his  income  was  sufficient  to  permit 
him  to  do  so,  admitted  that  he  had  an  income  of  about 
three  thousand  dollars  a  year,  and  said  that  he  could  not 
provide  a  home  for  himself,  his  wife  and  their  three  chil- 
dren of  more  than  two  rooms.  He  testified  that  he  was  only 
Availing  to  provide  these  limited  quarters  upon  condition 
that  his  wife  would  live  in  a  home  separate  from  her 
mother,  "without  any  influence  or  gifts  from  her  mother.^' 
Here  was  a  respondent  asserting  that  he  had  not  the 
means  to  provide  a  home  for  his  wife,  although  his  income 
was  three  thousand  dollars  a  year,  and  yet  at  the  same 
time  objecting  to  his  wife  even  receiving  gifts  from  her 
mother.  It  seems  manifest  that  it  was  not  his  desire  or 
intention  to  provide  any  home  for  his  wife  and  that  he 
coupled  this  condition  with  the  offer  for  the  very  purpose 
of  presenting  it  in  a  form  which  he  believed  his  wife 
would  decline.  It  is  our  opinion  that  even  if  the  wife  had 
accepted  this  offer,  it  would  have  been  withdrawn,  just 
as  his  offer  of  a  home  at  his  father's  was  withdrawn  when 
she  agreed  to  accept  that.  The  circumstances  under 
which  the  libelant,  on  July  15, 1913,  left  the  home  of  re- 
spondent's parents  and  went  to  that  of  her  mother,  did 
not  of  themselves  involve  a  malicious  desertion  of  the 
libelant  by  the  respondent,  but  the  course  of  conduct 
pursued  by  the  appellant  subsequently  clearly  demon- 
strates that  he  had  resolved  to  make  that  temporary  sepa- 
ration the  excuse  for  refusing  to  resume  marital  relations 
with  his  wife  and  the  refusal  to  subsequently  contribute 
anything  to  her  support  or  provide  her  with  a  home. 
This  disposes  of  the  second  question  involved ;  the  evi- 
dence was  sufficient  to  sustain  the  charge  of  wilful  and 
malicious  desertion. 

The  parties  were  residents  of  and  domiciled  in  the 
State  of  Pennsylvania  at  the  time  the  cause  for  divorce 
arose,  in  this  State  the  respondent  has  continuously  re- 
sided, and  the  subpoena  was  here  served  upon  him.  The 
desertion  had  occurred  more  than  one  year  prior  to  the 
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filing  of  the  libel.  The  libelant  had  during  the  greater 
part  of  that  year  been  actually  personally  present  in 
Pennsylvania.  She  had  made  two  visits  to  her  mother 
who  was  temporarily  staying  at  a  hotel  in  Atlantic  City 
and  one  visit  to  her  mother,  at  Plainfield,  New  Jersey, 
but  during  all  this  time  she  had  a  residence  in  Philadel- 
phia to  which  she  made  visits  of  two  or  three  weeks  and 
to  which  her  mail  was  addressed.  There  is  nothing  in 
the  evidence  which  would  warrant  a  finding  that  either 
the  libelant  or  her  mother  had  intended  to  take  up  a 
residence,  with  the  purpose  of  there  remaining,  outside  of 
the  State  of  Pennsylvania.  The  libelant  was  dependent 
on  her  mother  for  support  and  she  was  practically  com- 
pelled to  make  these  visits  to  her  mother  wherever  the 
latter  might  be  temporarily  staying.  The  court  had  juris- 
diction of  the  parties,  as  well  as  of  the  subject-matter: 
Ames  V.  Ames,  7  Pa.  Superior  Ct.  456;  Hunnings  v.  Hun- 
nings,  55  Pa.  Superior  Ot.  261. 
The  decree  is  affirmed. 


Sheet  Metal  &  Supply  Company  v.  Weger, 
Appellant 

ContracU — Breach  of  contract — Failure  to  deliver — Setoff — 
Proof  of  damages. 

In  an  action  for  materials  sold  and  delivered  under  a  contract, 
which  provided  for  the  delivery  of  certain  materials  at  market 
prices,  the  defendant  cannot  allege  as  a  set-off  that  he  was  com- 
pelled to  purchase  the  materials  in  the  open  market,  upon  the 
plaintiff's  failure  to  deliver,  where  he  fails  to  show  any  damages 
resulting  from  such  conduct.  The  mere  fact  that  he  purchased  the 
materials  elsewhere  is  no  proof  of  loss  as,  under  the  terms  of  the 
contract,  the  market  prices  determined  the  prices  of  the  materials 
delivered  and,  in  the  absence  of  any  other  evidence  of  damages, 
there  was  nothing  to  substantiate  the  claim  to  a  set-off. 

A  vendor  is  not  bound  to  deliver,  under  the  terms  of  a  contract, 
where  the  vendee  has  failed  to  make  payments,  when  due,  in  ac- 
cordance with  the  terms  and  conditions  of  the  agreement. 
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Argued  October  22,  1918.  Appeal,  No.  100,  October 
T,,  1918,  by  defendant,  from  judgment  of  C.  P.  No.  3, 
Philadelphia  Co.,  June  T.,  1917,  No.  2856,  on  verdict  for 
plaintiflf  in  case  of  Sheet  Metal  &  Supply  Company,  a 
Cori>oration,  v.  Harry  Weger,  trading  as  The  Metal  Cor- 
nice and  Roofing  Company.  Before  Orlady,  P.  J.,  PoR- 
TBR,  £[EAD,  Kbphart,  Trexlbr  and  Williams,  JJ.  Af- 
firmed. 

Assumpsit  for  goods  sold  and  delivered.  Before  Fbr- 
GUSON,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  for  plaintiflf  for  $918.62  and  judgment  there- 
on.   Defendant  appealed. 

Errors  assigned  were  various  rulings  on  evidence  and 
in  directing  a  verdict  for  the  plaintiflf. 

Robert  F.  Bonner,  for  appellant. — The  defendant  was 
entitled  to  a  set-oflf:  Baker  v.  Gas  Co.,  157  Pa.  593; 
Reel  V.  Elder,  62  Pa.  308;  Dalmas  v.  Kemble,  215  Pa. 
410;  American  Mfg.  Co.  v.  Morgan  Smith  Co.,  33  Pa. 
Superior  Ct.  469 ;  Prendle  v.  Kountz,  15  Pa.  Superior  Ct. 
258;  Welsh  v.  Dick,  236  Pa.  155. 

Peroival  H.  Oranger,  and  with  him  J.  Howard  Beher, 
for  api)ellee. 

Opinion  by  Porter,  J.,  July  17, 1919 : 

The  plaintiflf  brought  this  action  to  recover  for  goods 
sold  and  delivered.  The  defendant  did  not  deny  he  re- 
ceived the  goods  nor  the  prices  to  be  paid  therefor,  but  set 
up  a  counterclaim,  averring  that  he  had  suflfered  damage 
by  reason  of  the  failure  of  the  plaintiflf  to  deliver  other 
goods  under  contracts  between  them.  The  plaintiflf  re- 
covered a  judgment  in  the  court  below  and  the  defendant 
appeals.    The  first,  second  and  fourth  assignments  of 
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error,  which  refer  to  rulings  of  the  court  upon  the  ad- 
mission of  evidence,  are  not  supported  by  exceptions 
taken  in  the  court  below  and  must  be  disregarded.  Near- 
ly all  of  the  goods  which  the  defendant  alleged  the  plain- 
tiff had  failed  to  deliver  were  to  be  furnished  under  a 
written  contract  between  the  parties,  under  the  terms  of 
which  the  plaintiff  agreed  to  sell  and  deliver  to  the  de- 
fendant goods  to  the  amount  of  eighty-six  hundred 
(|8,600)  dollars,  to  be  used  in  a  building  operation  of 
William  G.  Price  at  Chester,  Pa.,  a  part  of  the  work  upon 
which  the  defendant  was  to  perform.  The  contract  did 
not  specify  the  particular  goods  to  be  delivered,  merely 
saying  that  they  should  be  the  materials  which  the  de- 
fendant required  in  the  operation,  "such  as  galvanized 
iron,  tin,  felt,  pitch,  etc.,  to  the  approximate  amount  of 
$8,600,''  nor  did  it  fix  the  prices  which  were  to  be  paid 
for  the  goods,  the  covenant  as  to  price  being  that  the 
plaintiff  agreed  to  sell  and  deliver  the  materials  of  the 
various  kinds  required,  "at  the  regular  and  standard 
market  prices  delivered  f.  o.  b.  cars  at  nearest  siding  in 
Philadelphia  or  Chester,  Pa.''  The  defendant  agreed  to 
pay  for  the  goods  the  sum  of  fifty-six  hundred  ($5,600) 
dollars  in  cash  from  time  to  time  as  the  said  materials 
were  delivered,  "at  the  rate  of  sixty-five  per  cent,  of  the 
prices  thereof,"  out  of  moneys  to  become  due  to  the  said 
Harry  Weger  from  the  operation  of  the  said  William  G. 
Price  and  to  pay  the  sum  of  three  thousand  ($3,000)  dol- 
lars by  a  note  of  the  said  William  G.  Price  issued  to  the 
plaintiff.  It  thus  appeared  that  the  price  to  be  paid  by 
the  defendant  was  dependent  upon  the  standard  market 
price  at  the  date  of  delivery ;  if  the  plaintiff  failed  to  de- 
liver and  the  defendant  could  procure  the  goods  in  thie 
market,  then  he  suffered  no  injury,  for  the  market  price 
which  he  paid  was  the  same  as  that  which  he  would  have 
been  required  to  pay  to  the  plaintiff  if  he  had  obtained 
the  goods  from  that  source.  The  defendant  admitted 
that  he  had  obtained  the  goods  in  the  market,  and  he 
made  no  offer  to  prove  th6t  his  work  had  been  delayed 
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because  of  inability  to  procure  the  goods  in  the  market. 
His  only  complaint  is  that  he  was  forced  to  go  into  the 
market  and  buy  the  materials,  and  he  failed  to  show  that 
he  had  been  compelled  to  pay  more  than  could  have  been 
exacted  of  him  by  the  plaintiff  if  it  had  delivered  the 
goods  in  accordance  with  the  contract.  He  did  not  offer 
to  show  that  he  had  been  damaged  because  of  the  failure 
of  the  plaintiff  to  extend  credit  in  accordance  with  the 
terms  of  the  contract.  The  third,  fifth,  sixth  and  seventh 
specifications  of  error  are  overruled. 

The  defendant  attempted  to  show  that  certain  of  the 
salesmen  of  the  plaintiff  bad,  notwithstanding  the  ex- 
press provisions  of  the  written  contract,  entered  into  an 
arrangement  with  him,  at  the  time  orders  for  delivery 
were  given,  fixing  prices  for  the  goods  which  were  to  be 
delivered  months  in  the  future,  but  he  utterly  failed  to 
show  any  authority  of  such  agents  to  thus  vary  the  terms 
of  the  written  contract.  The  defendant  admitted  that 
he  had  failed  to  make  the  cash  payments  for  goods  ac- 
tually delivered  in  the  manner  required  by  the  contract. 
It  seems  to  have  been  upon  all  hands  admitted  in  the 
court  below  that  the  plaintiff  had  shipped  a  whole  car- 
load of  material  to  the  defendant  while  negotiations  were 
pending  between  them  after  the  failure  of  the  defendant 
to  pay  for  previous  shipments,  but  the  defendant  failed 
to  make  payment  for  those  shipments  in  accordance  with 
the  terms  of  the  contract,  and  thereupon  the  plaintiff  de- 
clined to  deliver  the  goods.  When  the  defendant  failed 
to  pay  for  the  several  shipments  in  accordance  with  the 
terms  of  the  contract,  the  plaintiff  was  not  bound  to  make 
further  deliveries.  The  defendant  had  not  only  failed 
to  show  that  he  was  damaged  by  the  nondelivery  of  the 
goods,  but  the  testimony  also  disclosed  that  he  had  failed 
to  pay  for  the  goods  which  he  had  received  and  thus  re- 
lieved the  plaintiff  from  the  obligation  to  make  further 
deliveries.    The  si)eciflcations  of  error  are  dismissed. 

The  judgment  is  affirmed. 


Digitized  by  VjOOQIC 


200      COLONNA  r.  MORRISSEY.    ZBH,  Appellant. 

Syllabus— Verdict.        [72  Pa.  Superior  Ot. 

Ck>lonna  v.  Morrissey,    Zeh,  Appellant. 

Attachment  executionr— Proof  of  debt  of  garnishee — Payment  by 
promissory  note — Evidence. 

On  the  trial  of  an  issue  raised  in  an  attachment-execution,  where 
the  only  evidence  of  the  debt  of  the  garnishee,  is  the  testimony  of 
the  latter,  to  the  effect  that  prior  to  the  attachment,  he  owed  the 
debtor  a  certain  sum,  which  he  paid  with  a  promissory  note,  which 
was  afterwards  discounted  in  due  course,  it  is  error,  in  the  absence 
of  any  proof  of  fraud,  to  submit  to  a  jury,  the  questions  of  whether 
or  not  the  note  was  given  in  payment  of  the  original  debt  upon  the 
day  it  bore  date,  and  whether  the  note  was  paid,  when  it  became 
due,  to  a  bona  fide  holder  without  notice  before  its  maturity. 

Mon^  owing  upon  a  promissory  note  is  liable  to  be  attached  in 
the  hands  of  the  maker  before  maturity  at  the  suit  of  a  creditor 
of  the  payee  or  holder,  but  such  attachment  is  subject  to  the  rights 
of  a  bona  fide  holder  for  value  without  notice. 

Promissory  notes — Fraud — Presumption. 

Fraud  is  not  to  be  presumed,  in  the  absence  of  any  evidence  or 
circumstances  tending  to  warrant  a  finding  that  it  exists. 

Argued  October  18, 1918.  Appeal,  No.  264,  October  T., 
1918,  by  garnishee,  from  judgment  of  Municipal  Court  of 
Philadelphia,  August  T.,  1915,  No.  373,  on  verdict  for 
plaintiff  in  case  of  Frank  Colonna  v.  Edwin  Morrissey 
and  John  F.  Zeh,  Garnishee.  Before  Oelady,  P.  J.,  Por- 
ter, Henderson,  Head,  Kephart,  Trbxlbr  and  Wil- 
liams, JJ.    Reversed. 

Issue  in  attachment  execution.    Before  Enowles,  J. 

At  the  trial,  the  only  evidence  as  to  whether  there  was 
any  money  of  the  defendant  in  the  hands  of  the  garnishee 
at  the  date  of  the  writ,  was  contained  in  the  testimony 
of  the  garnishee  himself.  The  material  portion  of  this 
testimony  is  set  forth  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiflf*  for  $400.  Gar- 
nishee appealed. 
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Error  assigned,  among  others,  was  refusal  of  gar- 
nishee's motion  for  judgment  n.  o.  v. 

Frank  H.  Warner,  for  appellant.— The  plaintiff  did 
not  prove  that  there  was  any  money  in  the  hands  of  the 
garnishee,  owing  to  the  defendant :  Caldwell  v.  Coates, 
78  Pa.  312;  Hyatt  v.  Johnson,  91  Pa.  196;  McCarthy  v. 
Scanlon,  176  Pa.  262;  Lehigh  Valley  Eailroad  Company 
V.  Beatty,  26  W.  N.  C.  118. 

AhraJiam  Wemick,  for  appellee,  cited :  Fessler  v.  Ellis, 
40  Pa.  248;  McCafferty  v.  B.  R.  Co.,  193  Pa.  344;  Reel 
V.  Elders,  62  Pa.  308;  Nesbit  v.  Herbert,  56  Pa.  Superior 
Ct.  38;  Klein  v.  Cohen,  25  Pa.  Superior  Ct.  621. 

Opinion  by  Poetbb,  J.,  July  17, 1919 : 

The  plaintiff  having  obtained  a  judgment  against  Ed- 
ward Morrissey  caused  an  execution  attachment  to  be 
issued  summoning  John  P.  Zeh,  as  garnishee.  He  recov- 
ered a  verdict  and  judgment  against  the  garnishee  and 
the  latter  appeals.  The  plaintiff  offered  at  the  trial  no 
evidence  other  than  that  of  the  testimony  of  the  gar- 
nishee, whom  he  called  for  cross-examination.  The  testi- 
mony thus  elicited  disclosed  that  Zeh  and  Morrissey,  the 
defendant,  had  certain  business  transactions  which  had 
terminated  prior  to  July  24,  1915,  upon  which  day  they 
had  a  settlement  and  it  was  found  that  there  was  a  bal- 
ance due  Morrissey  of  four  hundred  ($400)  dollars, 
for  the  amount  of  which  balance  Zeh  gave  to  Morrissey 
his  negotiable  promissory  note,  bearing  the  date  July 
24, 1915,  payable  three  months  after  date.  The  witness 
testified  that  under  the  contract  between  him  and  Mor- 
rissey this  last  payment  was  to  be  made  by  a  note  and 
that  the  note  which  he  gave  closed  the  transaction.  He 
further  testified  that  Morrissey,  upon  the  same  day  that 
the  note  was  given,  sold  it  to  the  North  Western  Trust 
Comi)any  and  that  when  the  note  became  due  in  October 
he  (Zeh)  paid  the  amount  of  the  note  to  the  trust  com- 
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pany,  he  produced  the  cancelled  note,  which  was  oflEered 
in  evidence.  This  was  the  only  evidence  produced  by  the 
plaintiff  tending  to  show  that  the  garnishee  ever  had 
been  indebted  to  Morrissey  at  or  about  the  time  the 
execution  attachment  was  served  on  September  23, 1915. 
The  defendant  called  as  a  witness  Joseph  E.  Houseworth, 
who  seemed  to  be  wholly  disinterested,  and  who  testi- 
fied that  he  had,  at  the  request  of  Morrissey,  endorsed  the 
note  in  question  upon  the  day  of  its  date  and  gone  with 
Morrissey  to  the  North  Western  Trust  Company  where 
Morrissey  sold  it  to  the  trust  company  and  that  the  wit- 
ness had  made  out  for  him  the  check  by  which  he  drew 
the  money  from  the  trust  company.  The  written  contract 
under  which  the  indebtedness  had  arisen  was  offered  in 
evidence  and  disclosed  that  the  payment  in  question  was 
to  be  made  by  a  note  at  three  months.  The  learned  judge 
charged  the  jury  that  if  they  believed  the  witness  Zeh 
was  telling  the  truth  their  verdict  should  be  in  favor  of 
the  garnishee,  but  if,  on  the  other  hand,  they  did  not  be- 
lieve he  was  telling  the  truth,  then  they  should  determine 
how  much  money  was  in  his  possession  at  the  time  of  the 
issuing  of  this  attachment,  "and  bring  in  a  verdict  for 
the  plaintiff  as  against  the  garnishee  for  this  $400  or  such 
an  amount  as  you  may  believe  was  in  the  possession  of 
the  garnishee  at  the  time."  Under  this  instruction  the 
jury  found  a  verdict  in  favor  of  the  plaintiff  and  against 
the  garnishee  in  the  sum  of  four  hundred  (f400)  dollars. 
There  was  not  outside  of  the  testimony  of  Zeh  a  scin- 
tilla of  evidence  that  he  was  indebted  to  Morrissey.  Zeh 
had  testified  that  he  had,  on  July  24,  1915,  given  Mor- 
rissey a  note  for  four  hundred  ($400)  dollars  payable 
three  months  after  date,  which  note  was  not  due  until  after 
the  execution  attachment  was  served  upon  him.  Money 
owing  upon  a  promissory  note  is  liable  to  be  attached  in 
the  hands  of  the  maker  before  maturity  at  the  suit  of  a 
creditor  of  the  payee  or  holder,  but  such  attachment  is 
subject  to  the  rights  of  a  bona  fide  holder  for  value  with- 
out notice:  Bell  V.  Binding  &  Mailing  Co.,  10  Pa.  Sn- 
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perior  Ct.  38,  The  learned  counsel  for  the  appellee  seems 
to  suggest  that  the  giving  of  the  note  did  not  constitute 
payment  of  the  debt  of  Zeh  to  Morrissey,  but  the  answer 
to  this  is  that  the  contract  out  of  which  the  indebtedness 
arose  provided  that  the  payment  should  be  made  by  a 
note.  When,  therefore,  the  note  was  given,  as  by  the  con- 
tract required,  the  obligation  of  the  contract  was  satis- 
fied. It  is  further  argued  that  the  note  may  have  been 
given  after  the  execution  attachment  was  served  and 
dated  back,  so  as  to  defeat  the  attachment.  There  was 
not  in  the  case  any  circumstance  which  could  give  rise 
to  even  a  reasonable  suspicion  of  fraud.  The  note  was 
produced,  it  had  been  discounted  by  the  North  Western 
Trust  Company  and  it  bore  the  endorsement  of  Joseph 
E.  Houseworth,  who  testified  that  he  had  endorsed  it 
upon  the  day  that  it  bore  date  and  had  assisted  Morrissey 
in  having  it  discounted.  Fraud  is  not  to  be  presumed  in 
the  absence  of  any  evidence  or  circumstances  tending  to 
warrant  a  finding  that  it  exists :  Burke  v.  Burke,  240  Pa. 
379.  Under  the  circumstances  disclosed  by  the  undis- 
puted evidence,  we  think  the  learned  judge  erred  in  sub- 
mitting to  the  jury  the  question  whether  the  note  was 
given  in  payment  of  the  original  debt,  upon  the  day  it 
bore  date,  and  whether  the  note  was  paid  when  it  became 
due  to  a  bona  fide  holder  without  notice  before  its  ma- 
turity: Lehigh  Valley  R.  R.  Co.  v.  Beatty,  26  W.  N.  C. 
118.  The  verdict  of  the  jury  involved  a  capricious  dis- 
regard of  the  evidence  upon  a  question  which  ought  not 
to  have  been  submitted  to  them. 

The  judgment  is  reversed  and  the  record  is  remitted  to 
the  court  below  with  direction  to  enter  judgment  in  favor 
of  the  defendant  garnishee  non  obstante  veredicto. 
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City  of  Chester,  Appellant,  v.  Larkln. 

Road  law — Paving — Original  pavement — Municipal  action, 
A  first  pavement,  in  a  legal  sense,  which  exempts  the  abutting 
property  owner  from  liability  for  any  subsequent  improvement,  may 
be  defined  generally,  as  one  that  is  put  down  originally  or  adopted 
or  acquiesced  in  by  the  municipal  authority,  for  the  purpose  and 
with  the  intent  of  changing  an  ordinary  road  into  a  street  If 
the  purpose  and  intent  be  wanting,  a  mere  surfacing  of  the  road, 
however  carefully  or  expensively  done,  will  not  be  a  paving,  but 
if  the  intent  and  purpose  are  present,  or  may  be  fairly  inferred, 
then  there  is  a  paving  whatever  the  material  may  be. 

Where  a  street  in  a  borough  was  paved  in  accordance  with  a  pe- 
tition signed  by  the  abutting  owners,  and  under  the  authority  con- 
ferred in  the  borough  council,  and  an  assessment  levied  against  the 
abutting  properties  in  proportion  to  their  respective  frontage  there 
is  sufficient  evidence  that  it  was  the  intention  of  the  municipal 
authorities  to  convert  the  road  into  a  paved,  improved  borough 
street,  and  that  such  improvement  constituted  an  orig^al  paving 
in  the  legal  sense.  Where  such  borough  is  afterwards  annexed  to 
an  adjoining  city  the  city  cannot  assess  the  abutting  property 
owners  for  new  paving  under  the  front  foot  rule. 

Argued  Nov.  19,  1918.  Appeal,  No.  82,  Oct.  T.,  1918, 
by  plaintiflf,  from  judgment  of  C.  P.  Delaware  Co.,  March 
T.,  1912,  M.  L.  D.  575,  on  a  verdict  for  defendant  in  case 
of  City  of  Chester  v.  Charles  E.  Larkin.  Before  Orladt, 
P.  J.,  Porter,  Henderson,  Head,  Trbxler  and  Wil- 
liams, JJ.   Aflftnned. 

Scire  facias  sur  municipal  lien  for  paving.  Before 
Johnson,  J. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

The  jury  rendered  a  verdict  in  favor  of  the  defendant. 
Plaintiflf  appealed. 

Error  assigned,  among  others,  was  the  refusal  of  plain- 
tiflPs  motion  for  judgment  n.  o.  v. 
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A.  A.  Cochran,  for  appellant. — The  claim  was  for 
original  paving  and  the  defendant  was  liable  therefor: 
Hammet  v.  Phila.,  65  Pa.  146 ;  Orphans'  Asylum  of  Pitts- 
burgh, 111  Pa.  143;  WilUamsport  City  v.  Beck,  128  Pa. 
150;  Borough  of  Greensburg  v.  Laird,  138  Pa.  533; 
Harrisburg  v.  S^elbaum,  151  Pa.  172;  Boyer  v.  City  of 
Beading,  151  Pa.  185;  Philadelphia  v.  Eddleman,  169 
Pa.  452;  Dick  v.  Philadelphia,  197  Pa.  467;  Lak  et  al.  v. 
Phila.,  171  Pa.  125;  Harrisburg  v.  Funk,  200  Pa.  349; 
Philadelphia  v.  Hafer,  38  Pa.  Superior  Ct.,  382;  City  of 
Easton  to  use  v.  William  Hughes,  66  Pa.  Superior  Ot. 
689. 

John  E.  MoDonough,  and  with  him  William  B.  Ear- 
vey,  for  appellee. 

Opinion  by  Portbb,  J.,  July  17, 1919 : 

This  is  an  action  of  scire  facias  upon  a  municipal  claim 
for  paving  the  roadway  of  Highland  avenue,  in  the  City 
of  Chester.  The  defense  was  upon  the  ground  that  this 
was  not  an  original  paving  of  the  street  for  which  the 
land  of  the  appellee  was  legally  assessable.  There  was  a 
verdict  and  judgment  in  favor  of  the  defendant  in  the 
court  below  and  the  city  appeals.  The  learned  counsel 
representing  the  city  contends  that  there  was  not  suffi- 
cient evidence  that  any  former  paving  of  the  street  was 
done  by  the  municipal  authorities  with  the  intention  of 
changing  the  old  country  road  into  a  paved  street  and 
that  the  court  erred  in  submitting  that  question  to  the 
jury. 

The  Borough  of  South  Chester  was  incorporated  by  the 
special  Act  of  Assembly  of  March  12, 1870,  P.  L.  413,  and 
was  annexed  to  and  became  part  of  the  City  of  Chester 
in  1897.  Highland  avenue  was  a  public  highway  long 
before  the  incorporation  of  the  borough.  The  statute  in- 
cori)orating  the  borough  contained  the  following  ma- 
terial provisions :  ''The  Council  of  said  borough,  in  ad- 
dition to  the  powers  conferred  by  the  said  general  bor- 
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ough  laws,  shall  have  power  either  to  pave  the  roadway, 
or  curb  and  pave  the  sidewalks  of  the  streets 
therein,  or  any  portion  of  said  streets, and  bor- 
row money  to  pay   for  the  same, and   to  levy 

a  special  tax  to  pay  the  loan  so  created,  for  ten 
successive  years,  one-tenth  of  the  cost  of  the  work, 
upon  the  lands  fronting  upon  the  streets  so  paved, 
and  to  collect  the  same  as  other  taxes  are  col- 
lected;  Provided,  that  such  special  tax shall  be 

levied  upon  the  said  lands  in  proportion  to  their  extent 
in  front  upon  such  streets;  And  Provided  further,  that 
no  such  special  tax  shall  be  levied  unless  the  work  shall 
be  done  upon  the  written  application  of  two-thirds  of  the 
owners  of  the  lands  fronting  on  such  streets."  This  was 
the  only  provision  of  this  special  charter  which  made  any 
reference  to  the  paving  of  streets  and  providing  for  the 
payment  of  the  cost  of  the  work.  There  was,  on  June  20, 
1870,  presented  to  the  council  a  petition  signed  by  the 
owners  of  all  the  land  abutting  on  Highland  avenue, 
praying  ^^that  such  avenue  be,  as  soon  as  may  be,  paved 
with  broken  stone  and  the  expense  of  the  same  be  provid- 
ed for  as  specified  in  the  charter  of  the  said  Borough  of 
South  Chester."  There  is  no  question  that  this  petition 
was  in  proper  form  and  was  signed  by  the  requisite  num- 
ber of  the  property  owners.  The  minutes  of  the  borough 
show  that  this  petition  was  presented  to  the  council  on 
the  day  of  its  date  and  that  "On  motion,  the  petition  was 
received,  agreed  to  and  referred  to  the  Street  Committee 
with  power  to  act."  The  council  subsequently  authorized 
the  street  committee  to  advertise  for  a  loan  of  five  thou- 
sand dollars  for  the  purpose  of  macadamizing  Highland 
avenue  and  accepted  an  offer  of  S.  M.  Felton  to  take  so 
much  of  the  loan  as  was  necessary  to  complete  the  pav- 
ing of  the  street.  The  street  committee  having  reported 
the  bids  which  they  had  received  for  furnishing  stone  for 
Highland  avenue,  the  council  authorized  the  committee 
to  enter  into  a  contract  with  a  designated  firm  to  furnish 
the  stone,  and  the  manner  of  breaking  the  stone  was  left 
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to  the  street  committee.  The  work  of  paving  the  street 
with  broken  stone  was  carried  on  to  completion  and  the 
council  authorized  the  payment  of  bills  to  the  amount  of 
between  four  and  five  thousand  dollars  for  work  done  in 
the  improvement  of  the  street.  After  the  work  was  done 
the  council  assessed  the  cost  thereof  upon  the  abutting 
properties  in  proportion  to  their  respective  frontage,  as 
provided  by  the  charter,  and  collected  one-tenth  of  said 
assessments  in  each  of  the  ten  years  following,  and  the 
property  owners  paid  all  these  assessments  as  they  be- 
came due.  The  facts  above  stated  are  not  disputed.  The 
testimony  of  the  witnesses  varied  as  to  details  of  the 
work  which  was  done  upon  the  street  in  1870,  but  there 
is  no  doubt  that  the  roadway  was  macadamized  in  front 
of  the  property  of  this  appellant  and  the  question  of  the 
depth  of  the  pavement  of  broken  stone  is  not  under  the 
undisputed  facts  in  this  case  controlling. 

The  case  of  Hammett  v.  Phila.,  65  Pa.  146,  had  been 
decided  almost  a  year  before  the  statute  incorporating 
this  borough  was  enacted.  The  legislature  which  enacted 
the  statute  and  the  council  of  the  borough  which  pro- 
ceeded to  exercise  the  powers  which  it  conferred  must 
be  presumed  to  have  known  that  it  was  not  within  the 
legislative  power  to  authorize  a  municipality  to  imx)O0e  a 
special  tax  upon  abutting  property  to  cover  the  cost  of 
repair  of  a  road  or  street.  Repairing  roads  and  streets  is 
part  of  the  duty  of  a  municipality,  for  the  general  good. 
The  charter  of  this  borough  empowered  the  council  to 
pave  streets  and  assess  the  cost  upon  abutting  property, 
but  this  can  only  be  construed  to  mean  the  original  pav- 
ing of  a  street,  a  local  improvement  coming  within  the 
principle  which  permits  of  assessing  the  cost  upon  the 
property  peculiarly  benefited.  It  is  only  the  first  pave- 
ment, whatever  it  be  composed  of,  converting  the  road 
into  a  street  for  which  the  municipality  can  charge  the 
property  owner.  The  municipality  has  the  exclusive 
right  to  determine  in  the  public  interest  when,  how  and 
with  what  material  such  conversion  into  a  street  shall 
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take  place.  It  is  essential  to  such  a  first  pavement  as 
shall  exonerate  the  abutting  owner  from  further  charge 
for  improvement,  that  it  shall  be  laid  or  adopted  by  the 
municipal  authority,  not  necessarily  by  formal  ordinance 
declaring  the  change,  for  it  is  not  always  convenient  or 
even  possible  to  make  such  documentary  proof,  but  munic- 
ipal recognition  of  the  pavement  of  the  street,  as  such, 
must  appear.  "A  first  pavement,  in  the  legal  sense, 
which  exempts  the  abutting  property  owner  from  lia- 
bility for  any  subsequent  improvement,  may  be  defined 
generally  as  one  that  is  put  down  originally  or  adopted 
or  acquiesced  in  subsequently,  by  the  municipal  authori- 
ty, for  the  purpose  and  with  the  intent  of  changing  an 
ordinary  road  into  a  street.  It  may  be  of  macadam  or 
of  anything  else.  That  is  a  matter  of  evidence  only.  If 
the  puri)ose  and  intent  be  wanting,  a  mere  surfacing  of 
the  road,  however  carefully  or  expensively  done,  will  not 
be  a  paving,  but  if  the  intent  and  purpose  are  present, 
or  may  be  fairly  inferred,  then  there  is  a  paving  whatever 
the  material  may  be":  Philadelphia  v.  Eddleman,  169 
Pa.  454;  Philadelphia  v.  Hafer,  38  Pa.  Superior  Ct.  382. 
When,  in  1870,  the  owners  of  property  fronting  on  this 
street  petitioned  the  borough  council  to  pave  the  same, 
under  the  provisions  of  the  special  charter,  the  municipal 
authorities  were  vested  with  jurisdiction  to  determine 
the  manner  in  which  the  work  should  be  done,  borrow 
money  to  pay  for  it,  and  to  assess  the  cost  thereof  upon 
the  abutting  property.  If  they  exercised  the  power  con- 
ferred and  paved  the  street,  and  assessed  the  cost  thereof 
upon  abutting  property  and  collected  it  from  the  owners, 
it  must  be  assumed  that  their  intention  was  a  lawful  one. 
There  was  in  this  case  competent  evidence  that  they  had 
done  all  of  these  things,  and  this  was  sufficient  to  war- 
rant a  finding  that  it  was  the  intention  of  the  municipal 
authorities  to  convert  the  road  into  a  paved,  improved 
borough  street.  The  specifications  of  error  are  over- 
ruled. 

The  judgment  is  affirmed. 
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City  of  Chester,  Appellant,  r.  Felton. 

Appeal,  No.  83,  Oct.  T.,  1918,  by  plaintiff,  from  judg- 
ment of  C.  P.  Delaware  Co.,  Dec.  T.,  1912,  M.  L.  D.  No. 
1096,  and  verdict  for  defendant  in  case  of  City  of  Chester 
V.  Edgar  C.  Felton.  Before  Orlady,  P.  J.,  Portbe,  Hen- 
derson, Head,  Trbxlbr  and  Williams,  J  J.   Aflftnned. 

Opinion  by  Porter,  J.,  July  17, 1919 : 

This  case  was  argued  with  that  of  the  City  of  Chester 
V.  Charles  E.  Larkin,  in  which  an  opinion  has  this  day 
been  filed,  and  presents  no  question  which  was  not  there 
considered. 

The  judgment  is  a£Brmed. 


Zullinger,  Appellant,  v.  Grebe. 

Practice,  C,  P. — Pleading — Statement  of  claim — Evidence — Alle- 
gata and  probata — Variance, 

A  statement  in  assumpsit  must  be  supported  by  evidence  at  the 
trial,  proving  not  only  a  claim  against  the  defendant^  but  the  par- 
ticular facts  averred  in  the  plaintiffs  declaration.  It  is  not 
enough  that  the  evidence  may  show  a  cause  of  action;  it  must 
show  the  cause  of  action  laid  in  the  pleadings,  and  the  proof  must 
support  the  allegations. 

In  an  action  of  assumpsit  where  the  statement  sets  forth  a  claim 
for  money  loaned,  and  the  proof  on  the  part  of  the  plaintiff  re- 
lated wholly  to  an  advance  payment  on  a  contract  of  sale  and  lease, 
a  nonsuit  is  properly  entered. 

Argued  Nov.  12, 1918.  Appeal,  No.  218,  Oct.  T.,  1918, 
by  plaintiff,  from  judgment  of  C.  P.  Lancaster  Co.,  Au- 
gust T.,  1916,  No.  57,  refusing  to  take  off  compulsory 
nonsuit  in  case  of  Charles  F.  Zullinger  v.  Ferdinand 
Grebe.  Before  Orlady,  P.  J.,  Porter,  Henderson, 
Trbxler  and  Williams,  J  J.  Affirmed. 
Vol.  Lxxn — 14 
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Rule  to  strike  off  judgment  of  nonsuit.  Before  Hau- 
ler, J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  refused  to  strike  off  the  nonsuit.  Plaintiff 
appealed. 

Error  assigned  was  the  order  of  the  court. 

B.  F.  Davis,  for  appellant. 

John  E,  Malone,  for  appellee. 

Opinion  by  Porter,  J.,  July  17, 1919 : 

The  only  assignment  of  error  in  this  case  refers  to  the 
refusal  of  the  court  below  to  take  off  the  judgment  of 
compulsory  nonsuit.  The  plaintiff  in  his  statement  of 
claim  averred  that  his  cause  of  action  was  based  on  an 
instrument  in  writing  of  the  following  tenor :  ^^Received, 
Lancaster,  Pa.,  March  31,  1914,  of  Mr.  Charles  F.  Zul- 
linger,  of  York,  Pa.,  four  hundred  dollars  on  account  of 
the  license  money  of  Relay  House  granted  to  John  W. 
Bishel,  and  to  be  transferred  to  the  said  Charles  F. 
Zullinger  for  the  fiscal  year  beginning  April  1, 1914" ;  he 
further  averred  that  he  had  "advanced  and  loaned  to  the 
defendant  at  that  time  the  said  sum  of  money, 
and  gave  the  said  defendant  the  said  sum  of  mon- 
ey to  hold  for  him  on  condition  that  the  license  of 
Relay  House,  a  hotel  or  tavern  in  the  City  of  Lancaster, 
should  be  transferred  to  the  plaintiff,  that  the  said  license 
never  had  been  transferred  and  no  license  for  the  same 
had  ever  been  granted  by  the  court  to  the  plaintiff;  and 
that  it  was  through  no  fault  of  the  plaintiff  that  the 
transfer  of  the  license  was  not  made  to  him."  The  wrong 
here  complained  of  was  the  failure  to  have  transferred  to 
the  plaintiff  the  license  to  sell  liquor  at  the  Relay  House. 

The  plaintiff  at  the  trial  testified  in  his  own  behalf  and 
gave  a  complete  history  of  the  transaction  which  involved 
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the  payment  of  the  |400  in  question.  He  testified  that 
the  party  to  whom  the  license  had  just  been  granted, 
Bishel,  had  failed  and  the  furniture  and  fixtures  of  the 
hotel  had  been  levied  upon  by  the  sheriff,  that  he,  the 
plaintiff,  had  entered  into  negotiations  with  the  defend- 
ant, who  seems  to  have  been  interested  in  the  indebted- 
ness against  the  former  owner,  and  it  had  been  agreed 
between  them  that  the  plaintiff  should  give  his  note  for 
certain  indebtedness  of  the  hotel  and  that  he  should 
pay  the  amount  of  the  license  fee,  and  enter  into  posses- 
sion and  run  the  place.  He  testified  that  he  was  shown 
through  the  place  and  was  told  what  he  was  to  have  in 
the  way  of  furniture,  fixtures  and  stock,  but  that  when  he 
came  to  take  charge  of  the  place  the  furniture  and  fix- 
tures had  been  removed  and  there  was  nothing  there 
with  which  he  could  carry  on  the  business.  Notwith- 
standing this,  he  went  into  possession,  "under  the  con- 
dition that  the  stuff  was  to  be  brought  back."  The  furni- 
ture, fixtures,  etc.,  were  not  returned  and  on  the  follow- 
ing Saturday  he  notified  the  defendant  that  if  the  prop- 
erty was  not  returned  before  Monday  night  he  was  going 
to  close  up  the  house,  that  the  property  was  not  returned 
by  Monday  evening  and  he  closed  the  business  and  left. 
In  the  meantime  he  had  paid  to  the  defendant  $400  to  be 
paid  on  the  license  when  it  was  granted.  He  testified 
that  his  reason  for  abandoning  the  business  was  because 
"they  (the  defendant)  broke  their  agreement  by  taking 
the  stuff  away  from  it,  all  the  goods  and  chattels  of  the 
place,  and  I  couldn't  do  business.  They  broke  their 
agreement.  So  when  they  would  not  return  it  to  me  I 
closed  the  place  and  went  home.  And  he  kept  my  four 
hundred  dollars  and  has  refused  to  give  it  to  me  ever 
since."  Having  thus  testified  in  chief  it  was  entirely  com- 
I)etent  in  cross-examination  for  the  defendant  to  interro- 
gate him  as  to  the  details  of  the  contract  and  all  that  had 
been  done.  It  developed  that  he  had  agreed,  with  Grebe, 
to  buy  out  the  place,  to  give  his  notes  for  the  indebtedness 
amounting  to  $2,000  and  to  pay  the  license  fee  of  f550, 
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in  cashy  that  in  closing  the  transaction  he  had  paid  to 
Grebe  |400  of  the  license  money  in  cash  and  given  his 
note  for  $150  to  make  up  the  balance.  He  admitted  that 
the  petition  for  the  transfer  of  the  license  had  been  pre- 
pared and  filed  with  the  clerk  of  the  court  of  quarter  ses- 
sions, but  that  he  had  closed  up  the  place  and  never  came 
back  to  Lancaster  to  ask  for  the  transfer  of  the  license  by 
the  court.  He  testified  that  when  he  left  Lancaster  he  did 
not  go  to  York,  where  he  resided  with  his  wife,  but  went 
to  Waynesboro  and  gave  as  his  reason  for  doing  this :  *'I 
did  not  care  about  him  [manifestly  meaning  this  defend- 
ant] finding  me.    I  didn't  want  the  place  then." 

It  thus  appeared  from  the  testimony  of  the  plaintiff 
that  the  wrong,  if  any,  done  him  by  the  defendant  was  the 
failure  to  deliver  the  furniture  and  fixtures  which  had 
been  at  the  hotel ;  that  he  did  not  want  the  place  without 
the  personal  property  and  that  his  failure  to  get  a  trans- 
fer of  the  license  was  because  of  his  abandonment  of  the 
proceeding  to  have  the  license  transferred.  Conceding 
all  his  testimony  to  be  true,  the  wrong  which  it  proved 
was  not  the  wrong  alleged  in  his  statement.  There  was 
no  offer  made  at  the  trial  to  amend  the  statement,  and  the 
court  below  properly  refused  to  take  off  the  nonsuit: 
Hale  V.  Hale,  32  Pa.  Superior  Ct.  37 ;  Fritz  v.  Hathaway, 
135  Pa.  274.  This  plaintiff  may  have  had,  may  still  have, 
a  good  cause  of  action  against  the  defendant.  The  con- 
tract relating  to  the  personal  property  and  the  transfer 
of  the  license  seems  to  have  been  entire ;  if  the  chattels 
were  all  taken  away  by  the  defendant  and  he  failed  to 
return  them  upon  notice  the  plaintiff  would  have  the 
right  to  rescind  the  contract  by  acting  promptly  and  giv- 
ing the  defendant  due  notice,  in  which  event  he  could 
maintain  an  action  to  recover  what  he  had  paid  upon  the 
contract.  The  pertinent  questions  in  that  case  would  be 
whether  the  plaintiff  had  the  right  to  rescind  the  con- 
tract because  of  the  failure  of  the  defendant  to  perform, 
and  whether  he  did  so  rescind,  and  it  would  be  necessary 
to  aver  the  material  facts  in  the  statement  of  claim. 
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There  was  in  this  case  a  fatal  variance  between  the  aver- 
ments of  the  statement  and  the  evidence  produced  at  the 
trials  and  the  assignments  of  error  are  overruled. 
The  judgment  is  affirmed. 


Thompson  v.  Lippincott,  Appellant 

Real  property — Sales — Unpaid  balance  of  purchase-price — Evi- 
dence. 

In  an  action  to  recover  the  balance  due  on  the  unpaid  part  of  the 
purchase-price  of  a  lot  of  ground,  a  judgment  is  properly  entered 
against  the  defendant,  where  the  only  defense  offered  is  the  alle- 
gation that  a  promise  was  made  to  provide  title  insurance  for  the 
property,  and  where  there  is  no  evidence  that  such  promise  was 
made  by  the  agent  of  the  grantor. 

It  is  not  error  to  refuse  to  admit  in  evidence,  a  pai)er  purporting 
to  be  a  contract  for  such  insurance,  where  there  is  nothing  to  show 
that  the  alleged  agreement  related  to  the  property  in  question,  or 
that  the  plaintiff  was  a  party  thereto. 

Argued  Nov.  13,  1918.  Appeal,  No.  47,  Oct.  T.,  1918, 
by  defendant,  from  judgment  of  Municipal  Court  of  Phil- 
adelphia, June  T.,  1916,  No.  268,  for  plaintiff  in  case 
tried  by  court  without  a  jury,  in  suit  of  W.  A.  Parke 
Thompson  v.  Prank  W.  Lippincott.  Before  Orlady, 
P.  J.,  Porter,  Henderson,  Kbphart,  Trbxlbr  and  Wil- 
UAMS,  JJ.    Affirmed. 

Assumpsit  for  money  due  on  purchase-price  of  real 
estate.    Before  Gorman,  J.,  without  a  jury. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  found  in  favor  of  the  plaintiff  for  f520  and 
entered  judgment  thereon.    Defendant  appealed. 

.     Error  assigned  was  the  decree  of  the  court, 

Frank  A.  Harrigan,  for  appellant. 
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Paul  Reilly,  and  with  him  Thoma$  B.  Hall,  for  ap- 
pellee. 

Opinion  by  Porter,  J.,  July  17, 1919 : 

The  plaintiff  brought  this  action  to  recover  the  unpaid 
balance  of  the  purchase  money  for  a  lot  of  ground  situate 
at  Strathmere,  New  Jersey.  The  only  defense  which  the 
defendant  in  his  answer  alleged  to  the  claim  was  that 
he  had  purchased  the  lot  under  a  written  agreement 
which  provided  that  the  lot  was  to  be  conveyed  clear  of 
encumbrances  and  a  policy  of  title  insurance  covering  the 
lot  should  be  furnished  to  him  without  further  payment. 
He  averred  in  his  answer  that  the  original  written  agree- 
ment had  been  lost  and  attached  to  and  made  part  of  his 
answer  was  an  alleged  copy  of  said  agreement.  The  an- 
swer averred  the  willingness  of  the  defendant  to  pay  the 
said  balance  of  the  purchase  money  upon  delivery  to  him 
of  a  policy  of  title  insurance.  Upon  the  trial  the  defend- 
ant testified  orally  that  he  had  been  verbally  promised 
a  policy  of  title  insurance,  but  he  failed  to  show  that  that 
promise  had  been  made  by  any  agent  of  the  grantor  au- 
thorized to  enter  into  such  a  covenant.  He  in  some  man- 
ner seems  to  have  recovered  possession  of  the  original 
alleged  written  agreement  which  he  had  asserted  in  his 
answer  to  have  been  lost  and  he  offered  it  in  evidence  at 
the  trial.  This  alleged  agreement  did  not  purport  to 
relate  to  the  property  in  question,  the  defendant  was  not 
a  party  to  it  and  there  was  nothing  to  indicate  that  it 
contained  any  covenant,  of  which  he  was  to  have  the  bene- 
fit. It  simply  indicated  that  the  grantor  of  the  property 
might  possibly  at  some  time  have  used  this  form  for  the 
purpose  of  entering  into  contracts  with  some  other  par- 
ties for  the  sale  of  other  properties.  The  defendant  in  his 
oral  testimony  admitted  that  this  paper  had  never  come 
into  his  possession  until  after  he  had  accepted  a  delivery 
of  the  deed  for  the  property  and  entered  into  possession 
thereof.  The  court  did  not  err  when  it  refused  to  admit 
this  paper  in  evidence.    The  plaintiff,  at  the  time  of  the 
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trial,  had  remained  in  undisputed  possession  of  the  prop- 
erty for  a  number  of  years  and  there  was  no  suggestion 
of  any  defect  in  the  title  or  encumbrance  thereon,  and 
the  court  very  properly  entered  judgment  for  the  unpaid 
balance  of  the  purchase  money. 
The  judgment  is  afSirmed. 


Aubel  Estate  v.  Noe  et  aL,  Appellants. 

Opening  judgment — Hearing  on  merits — Waiver  of  formal  de- 
fects. 

Where  the  defendants,  with  the  record  before  them,  instead  of 
denying  jurisdiction  and  asking  that  a  judgment  be  stricken  off, 
pray  for  a  rule  that  the  judgment  be  opened  and  that  they  be  let 
into  a  defense  on  the  merits,  they  must  be  held  to  have  waived  all 
mere  formal  defects  in  the  writ,  and  the  manner  of  service,  and  to 
have  submitted  to  the  jurisdiction  of  the  court.  They  cannot,  after 
testimony  has  been  taken  under  a  rule  to  open  the  judgment,  ask 
for  a  rule  to  strike  off  the  judgment  for  want  of  jurisdiction. 

The  refusal  to  open  the  judgment  will  not  be  reversed,  on  appeal, 
where  there  is  no  evidence  of  abuse  of  judicial  discretion. 

Argued  Oct.  22, 1918.  Appeal,  No.  196,  Oct.  T.,  1918, 
by  defendants,  from  judgment  of  Municipal  Court  of 
Philadelphia,  March  T.,  1918,  No.  139,  discharging  rule 
to  open  judgment  and  to  strike  off  judgment  in  case  of 
estate  of  F.  Aubel,  Deceased,  and  Emil  F.  Aubel,  trading 
as  F.  &  E.  Aubel,  v.  William  L.  Noe,  J.  Harry  Wadlow 
and  Louis  T.  Laufenberg,  Trading  as  Noe- Wadlow  Com- 
pany. Before  Orlady,  P.  J.,  Porter,  Henderson,  Head, 
Kbphart,  Trbxler  and  Williams,  JJ.    Affirmed. 

Rule  to  open  judgment  and  to  strike  off  judgement. 
The  opinion  of  the  Superior  Court  states  the  case. 
The  court  discharged  the  rule  to  open  the  judgment 
and  to  strike  off  the  judgment. 

Error  assigned  was  the  order  of  the  court. 
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Joseph  J.  Broadhurst,  for  appellants. — The  service  of 
the  writ  was  defective  and  the  judgment  should  have 
been  stricken  off:  Heister  v.  Muhlenberg,  2  Woodward 
1;  Gilbough  v.  Keller,  3  W.  N.  C.  78;  Lehigh  Valley  Ins. 
Co.  V.  FuUer,  81  Pa.  398;  Gas  Engine  Co.  v.  McFariand, 
8  Dist.  Rep.  133;  Hunt  v.  Economical  Mutual  Benefit 
Assn.,  17  W.  N.  C.  423. 

Both  the  rules  to  strike  off  and  to  open  judgment  were 
available  to  defendant:  Post  v.  Wallace,  110  Pa.  121; 
Ringwalt  v.  Brindle,  59  Pa.  51 ;  Williams  v.  Notopolos, 
247  Pa.  554;  Lawrence  v.  Smith,  215  Pa.  534;  Bowman 
V.  Berkey,  259  Pa.  327. 

Edwin  S.  Ward,  for  appellee. — The  defendants  could 
not  object  to  the  jurisdiction  of  the  court  after  they  had 
submitted  themselves  to  it,  and  the  rules  were  property 
discharged :  Jeannette  Boro.  v.  Roehme,  9  Pa.  Superior 
Ct.  36;  Phila.  v.  Adams,  15  Pa.  Superior  Ct.  483;  Cos- 
mos B.  &  L.  V.  Courtney,  257  Pa.  153 ;  Applebee's  App., 
126  Pa.  385. 

Opinion  by  Porter,  J.,  July  17, 1919 : 

This  is  an  action  of  assumpsit  in  which  judgment  was 
entered  in  the  court  below  against  the  defendants  for 
want  of  an  answer.  The  appellants  subsequently  pre- 
sented their  petition  to  the  court  below  alleging  an  ir- 
regularity in  the  service  of  the  summons  and,  also,  a  de- 
fense upon  the  merits  to  a  part  of  plaintiffs'  claim,  which 
defense  they  set  forth  at  length.  They  did  not,  at  that 
time,  ask  to  have  the  judgment  stricken  from  the  record 
upon  the  ground  of  irregular  service  of  the  summons,  but 
prayed  that  the  judgment  be  opened  and  that  they  should 
be  permitted  to  make  defense  to  the  action.  The  court, 
on  April  6th,  granted  a  rule  upon  the  plaintiffs  to  show 
cause  why  the  judgment  should  not  be  opened  and  the  de- 
fendants let  into  a  defense.  The  plaintiffs  filed  an  answer 
to  this  rule  denying  all  the  allegations  contained  in  the 
petition  to  open  the  judgment  as  to  a  defense  upon  the 
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merits.  The  parties  took  depositions  in  support  of  their 
respective  contentions  as  to  the  defense  upon  the  merits. 
The  printing  of  this  testimony  in  the  paper-book  of  the 
appellants  required  almost  one  hundred  pages^  and  the 
testimony  was  filed  in  the  court  below  on  May  7th.  The 
appellants,  upon  the  same  day  that  this  testimony  was 
filed  moved  the  court  for  a  rule  to  strike  oflf  the  judgment, 
which  rule  the  court  granted.  The  court,  on  May  24th, 
discharged  both  rules. 

Had  the  appellants  in  the  first  instance  stood  upon 
their  alleged  right  to  have  the  judgment  stricken  from 
the  record,  for  irregularities  appearing  upon  the  face 
thereof  they  might  in  case  of  a  decision  against  them  upon 
that  question  have  been  in  position  to  move  to  have  the 
judgment  opened  for  reasons  founded  on  the  merits  of  the 
controversy :  Bowman  v.  Berkey,  259  Pa.  327.  This  they 
did  not  do.  Instead  of  resting  on  denial  of  jurisdiction  of 
the  person,  on  the  ground  of  defective  service  of  the  writ, 
they  alleged  a  defense  on  the  merits  based  on  their  own 
version  of  the  transaction  and  put  the  plaintiffs  to  the  ex- 
pense of  taking  depositions  under  the  rule  to  open  the 
judgment,  and  delayed  the  collection  of  any  amount  to 
which  the  plaintiffs  were  entitled.  It  was  only  after  the 
testimony  had  been  taken  and  they  thus  had  an  oppor- 
tunity to  estimate  what  their  chances  were  under  the  rule 
to  open  the  judgment,  that  they  sought  to  withdraw  the 
case  from  consideration  by  the  court  upon  its  merits  and 
moved  to  strike  off  the  judgment,  upon  the  ground  of  de- 
fective service  of  the  writ.  The  appellants  must,  in  these 
circumstances,  be  held  to  have  waived  any  irregularity  in 
the  service  of  the  writ  and  the  belated  rule  to  strike  off 
the  judgment  was  properly  discharged :  Jeannette  Bor- 
ough V.  Roehme,  9  Pa.  Superior  Ct.  33,  and  197  Pa.  230; 
Phila.  V.  Adams,  15  Pa.  Superior  Ct.  483. 

The  testimony  upon  the  merits  of  the  controversy  was 
conflicting,  as  to  some  of  the  items  of  plaintiffs'  claim, 
but  the  defendants  did  not  deny  that  the  greater  part  of 
it  was  due  and  owing.    We  have  carefully  considered  the 


Digitized  by  VjOOQIC 


218         AUBEL  ESTATE  v.  NOE  et  al.,  Appellant*. 

Opinion  of  the  Court.  [72  Pa.  Superior  Ct. 
testimony  as  to  the  items  of  the  plaintiffs'  claim  which 
were  in  dispute  and  are  not  convinced  that  the  refusal  of 
the  court  below  to  open  the  judgment  inyolved  an  abuse 
of  discretion. 
The  judgment  is  affirmed. 


Siwak  et  ux.  v.  Borough  of  Eankin,  Appellant. 

Boroughs — Nuisance — Oarhage  plant — Noisome  odors — Action  of 
trespass — Case  for  jury. 

In  an  action  of  trespass  against  a  borough,  owning  and  operating 
an  incinerating  plant  for  the  purpose  of  disposing  of  the  refuse, 
waste,  etc.,  of  the  borough,  the  case  is  for  the  jury  and  a  verdict  and 
judgment  for  the  plaintiff  will  be  sustained,  where  the  evidence, 
though  contradicted,  tends  to  show  that  noisome  and  noxious  vapors 
and  stenches  resulted  from  the  operation  of  the  plant,  and  that  the 
dwellings  of  the  plaintiffs  were  rendered  uninhabitable  and  danger- 
ous to  the  health  of  the  occupants. 

It  is  not  necessary  for  the  plaintiff,  in  such  an  action,  to  show 
that  the  business  of  the  defendant  was  carried  on  recklessly  or  not 
properly  managed.  His  case  was  made  out  if  he  showed  that  the 
defendant's  business,  though  lawful  in  itself,  was  carried  on  clearly 
to  his  injury,  and  whether  or  not  it  was  a  nuisance  was  a  question 
to  be  submitted  to  a  jury. 

Argued  May  2, 1919.  Appeal,  No.  138,  April  T.,  1919, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co.,  July 
T.,  1915,  No.  1222,  on  verdict  for  plaintiffs  in  case  of 
John  Siwak  and  Mary  Siwak,  his  wife,  v.  Borough  of 
Rankin.  Before  Orlady,  P.  J.,  Porter,  Henderson, 
Head,  Trexlbr,  Wilejams  and  Keller,  J  J.   Affirmed. 

Trespass  for  nuisance.    Before  Brown,  J. 

At  the  trial  it  appeared  that  the  defendant  owned  and 
operated  an  incinerating  plant  for  the  garbage  and  refuse 
of  the  borough,  and  that,  in  the  course  of  its  business, 
noxious  vapors  and  fumes  were  emitted  from  the  plant, 
over  the  dwellings  of  the  plaintiffs. 
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Verdict  and  judgment  for  plaintiflfs  for  ^700.  Defend- 
ant appealed. 

Errors  assigned,  among  others,  were  the  refusal  of  de- 
fendant's motions  for  a  new  trial  and  for  judgment 
n.  o.  V. 

Thomas  Lawry,  for  appellant. — The  garbage  disposal 
plant  of  the  borough  was  not  a  nuisance  per  se :  Maguire 
V.  Phila.,  66  Pa.  Superior  Ct.  300;  Fisher  v.  Plinn,  189 
Pa.  419,  29  Cyc.  1174. 

The  injury  complained  of  was  damnum  absque  in- 
juria: Harvey  v.  Coal  Co.,  201  Pa.  70;  Sowers  v.  Mc- 
Manus,  214  Pa.  244;  Bobb  v.  Carnegie,  145  Pa.  340. 

Carl  D.  Smith,  for  appellee. — The  defendant  main- 
tained a  nuisance  and  was  responsible  for  damages: 
Fisher  v.  Sanford,  12  Pa.  Superior  Ct.  435 ;  Farver  v. 
American  Car  Co.,  24  Pa.  Superior  Ct.  579 ;  Herbert  v. 
Rainey,  162  Pa.  525;  Gavigan  v.  Oil  Co.,  186  Pa.  604; 
Joyce  on  Nuisances,  Sec.  170,  Sec.  211. 

Opinion  by  Orlady,  P.  J.,  July  17, 1919 : 

In  1908,  the  Borough  of  Rankin,  a  municipal  corpora- 
tion, erected  on  its  own  land  within  the  borough  limits, 
an  incinerating  plant,  for  the  purpose  of  disposing  of  the 
refuse,  waste,  oflfal,  etc.,  of  the  borough.  This  action  in 
trespass  was  brought  to  recover  damages  for  the  injuri- 
ous use  of  the  said  building  and  furnace  as  a  garbage  dis- 
posal plant  in  such  a  manner ;  by  which  noisome,  noxious 
and  offensive  vapors  and  stenches  were  discharged  there- 
from, so  as  to  render  dwellings  of  the  plaintiffs  uninhabit- 
able and  dangerous  to  the  health  of  the  occupants,  by  rea- 
son of  sickness,  ailments,  etc.,  caused  by  said  garbage 
plant 

The  right  of  the  borough  to  build  and  operate  an  in- 
cinerating plant  is  not  challenged,  and  the  only  question 
involved  is  whether  the  operation  of  this  furnace  was  a 
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nuisance  and  maintained  as  such  to  the  plaintiffs'  injury. 
This  question  of  fact  was  fairly  submitted  to  a  jury  and 
resulted  in  a  verdict  in  plaintiffs'  favor  of  $700.  Motions 
for  a  new  trial  and  for  judgment  non  obstante  veredicto 
were  dismissed,  and  judgment  entered  on  the  verdict. 

In  Briegel  v.  Phila.,  135  Pa.  458,  it  is  held,  that  munici- 
iml  corporations  are  liable  for  the  improper  management 
and  use  of  their  properties  to  the  same  extent  and  in  the 
same  manner  as  private  corporations  and  natural  per- 
sons. Unless  acting  under  valid  special  legislative  au- 
thority, they  must,  like  individuals,  use  their  own  so  as 
not  to  injure  that  which  belongs  to  another.  And  in  Com- 
monwealth V.  Wilkinsburg  Borough,  37  Pa.  Superior  Ct. 
161,  applying  the  same  rule  it  is  stated,  "When  a  munici- 
pality, after  having  freely  exercised  its  discretionary 
I)Ower  to  build  or  not  to  build,  determines  upon  the  con- 
struction of  a  public  sewer,  it  must  so  complete  the  work 
as  not  to  create  a  public  nuisance.  The  reasons  that  com- 
pel such  a  conclusion  are,  we  think,  so  manifest  and  have 
been  so  often  stated  that  they  need  not  be  here  repeated." 
See  Joyce  on  Nuisances,  page  510. 

It  was  not  necessary  for  the  plaintiff  to  show  that  the 
business  of  the  defendant  was  carried  on  recklessly  or  not 
properly  managed.  His  case  was  made  out  if  he  showed 
that  the  defendant's  business,  though  lawful  in  itself,  was 
carried  on  clearly  to  his  injury, — this  is  the  standard  es- 
tablished in  this  State  in  many  of  our  decisions :  Farver 
V.  American  Car  Co.,  24  Pa.  Superior  Ct.  579 ;  Stokes  v. 
P.  R.  R.  Co.,  214  Pa.  419;  Evans  v.  Fertilizing  Co.,  160 
Pa.  209.  And  whether  it  was  a  nuisance,  and  the  danger 
therefrom  real  and  substantial,  the  court  could  do  no 
other  than  submit  it,  on  the  evidence  to  the  jury.  The  de- 
fendant's plant  was  not  a  nuisance  per  se;  whether  it 
was  a  nuisance  at  all  depended  on  the  proof;  whether 
plaintiffs'  evidence  established  the  fact  could  not  be  de- 
termined by  the  court :  Gavigan  v.  Refining  Co.,  186  Pa. 
604.   An  examination  of  the  testimony  clearly  shows  that 
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the  verdict  was  warranted,  and  was  very  reasonable  in 
amount. 

The  assignments  of  error  are  dismissed  and  the  judg- 
ment is  affirmed. 


Sceranko  v.  Borough  of  Rankin,  Appellant. 

Argued  May  2, 1919.  Appeal,  No.  139,  April  T.,  1919, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co.,  Oct. 
T.,  1915,  No.  1069,  on  verdict  for  the  plaintiffs  in  case  of 
Elizabeth  Sceranko  v.  Borough  of  Rankin.    Before  Or- 

LADY,  P.  J.,  PORTEE,  HENDERSON,  HEAD,  TEBXLBR,  WIL- 
LIAMS and  Keller,  J  J.    Affirmed. 

Opinion  by  Orlady,  P.  J.,  July  17, 1919 : 
This  action  of  trespass  was  tried  with  that  of  John 
Siwak  and  wife,  against  the  same  defendant.  No.  138, 
April  Term,  1919,  and  before  the  same  jury.  For  the  rea- 
sons given  in  that  case  in  the  opinion  filed  herewith,  the 
judgment  is  affirmed. 


Wainwright  v.  Marine  National  Bank,  Api>ellant. 

Partnership — Survivorship — Liquidating  partner. 

A  surviving  member  of  a  partnership,  upon  the  death  of  his 
partner,  becomes  the  agent  of  the  firm  with  the  right  and  duty  to 
take  possession  of  the  partnership  property.  As  such  he  is  the 
liquidating  partner  and  has  control  of  funds  deposited  with  a  bank 
by  the  partnership.  The  fact  that  the  account  was  payable  upon 
the  joint  signatures  of  the  two  partners,  does  not  affect  the  rights  of 
the  surviving  partner. 

Banks  and  hanking — Bank  deposits — Failure  to  pay  check — In- 
terest 

The  acceptance  of  a  bank  deposit  carries  with  it  an  implied  obli- 
gation to  return  it  on  demand,  and  the  refusal  so  to  do  is  a  breach 
of  this  obligation,  out  of  which  liability  for  interest  arises. 
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lawful  owner,  it  becomes  chargeable  with  interest  from  the  time  the 
depositor's  check  was  refused. 

Argued  May  8, 1919.  Appeal,  No.  5,  April  T.,  1919,  by 
defendant,  from  judgment  of  C.  P.  Allegheny  Co.,  April 
T.,  1917,  No.  920,  on  verdict  for  plaintiff  in  case  of  Sam- 
uel J.  Wainwright,  Jr.,  Surviving  and  Liquidating  Part- 
ner of  the  Firm  of  Charles  P.  Walker  and  S.  J.  Wain- 
wright, Jr.,  Partners,  formerly  doing  business  as  Walker 
&  Wainwright,  v.  The  Marine  National  Bank,  a  Corpora- 
tion. Before  Oelady,  P.  J.,  Porter,  Hendbrson,  Hbad^ 
Trexler,  Williams  and  Keller,  JJ.   Affirmed. 

Assumpsit  for  interest  due  on  bank  deposit.  Before 
Cohen,  J. 

From  the  record  it  appeared  that  Samuel  J.  Wain- 
wright, Jr.,  claiming  to  be  the  surviving  and  liquidating 
partner  of  the  former  firm  of  Walker  &  Wainwright, 
brought  an  action  against  the  Marine  National  Bank  of 
Pittsburgh  upon  a  check  for  the  full  amount  of  the  de- 
posit which  stood  in  that  bank  in  the  joint  names  of  both 
partners.  In  his  statement  'of  claim  the  plaintifif  alleged 
that  he  was  the  surviving  partner  of  the  firm  named  and 
as  such  was  entitled  to  receive  all  the  assets  of  the  former 
partnership.  He  further  alleged  that  the  moneys  on  de- 
posit in  the  Marine  National  Bank  were  partnership 
funds  and  that  he  had  drawn  a  check  for  the  full  amount 
of  the  deposit  to  his  own  order,  presented  the  same  for 
payment  and  payment  had  been  refused.  The  Marine  Na- 
tional Bank,  defendant,  filed  an  affidavit  of  defense  in 
which  it  was  alleged  that  the  deposit  had  been  made  by 
Charles  P.  Walker  and  Samuel  J.  Wainwright,  Jr.,  in 
their  joint  names  and  that  when  such  deposit  was  made  it 
was  agreed  that  checks  drawn  against  said  fund  should 
be  signed  by  both  Charles  P.  Walker  and  Samuel  J. 
Wainwright,  Jr.,  and  that  since  the  check  which  was  pre- 
sented was  signed  by  only  one  of  the  parties  it  was  the 
bank's  duty  to  refuse  payment. 
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At  the  trial  of  the  case,  counsel  for  the  Colonial  Trust 
Company,  administrator  of  C.  P.  Walker,  deceased,  ap- 
peared on  behalf  of  the  said  administrator,  and  formally 
withdrew  all  claim  to  said  fund,  and  made  a  statement 
to  the  court  that  the  administrator  was  convinced  that 
the  funds  on  deposit  were  in  reality  partnership  funds. 
Whereupon  counsel  for  defendant  admitted  that  the 
actual  amount  on  deposit  was  due  and  agreed  that  a  ver- 
dict might  be  entered  in  this  case  for  the  same.  The 
plaintiff  having  claimed  interest  on  said  deposit  the 
case  proceeded  to  trial  to  determine  what  amount  of  in- 
terest, if  any,  was  due  on  said  deposit. 

The  court  directed  a  verdict  in  favor  of  the  plaintiff  in 
the  sum  of  $12,990.90  as  principal  and  $747.50  as  interest 
and  judgment  was  entered  thereon.    Defendant  appealed. 

Error  assigned,  among  others,  was  the  order  of  the 
court  in  directing  a  verdict  for  plaintiff,  and  refusal  of 
defendant's  motion  for  a  new  trial  and  for  judgment 
n,  o.  V. 

Hill  Burgtoin,  and  with  him  H.  and  C.  C.  Burgwin,  for 
appellant. — The  agreement,  under  which  the  money  was 
deposited  with  the  bank,  limited  and  changed  the  rights  of 
the  surviving  partner :  Leafs  App.,  105  Pa.  505 ;  Laugh- 
lin  V.  Lorens,  48  Pa.  275 ;  Gratz  v.  Bayard,  11  S.  &  R.  41 ; 
Evans  v.  Watts,  192  Pa.  112. 

The  plaintiff  had  only  the  rights  which  he  had  during 
the  lifetime  of  his  partner :  Rowley  on  Partnership,  Sec. 
925 ;  2  Bates  on  Partnership,  Sec.  679 ;  Parsons  on  Part- 
nership, Sec.  287. 

The  claim  of  the  administrator  of  the  deceased  partner 
was  notice  to  the  bank  not  to  pay  the  check :  Bank  v. 
Jones,  42  Pa.  536;  Dick's  Est.,  183  Pa.  647;  Law's  Est., 
144  Pa.  499 ;  Bank  v.  King,  57  Pa.  202,  205. 

Frederick  W.  Miller,  and  with  him  John  K,  Benn,  for 
appellee. 
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Opinion  by  Henderson,  J.,  July  17, 1919 : 
It  was  shown  by  the  plaintiff  that  the  fund  deposited  in 
the  defendant  bank  was  a  partnership  fund.  This  ap- 
peared from  the  form  of  the  deposit  and  the  oral  testi- 
mony introduced.  There  was  no  evidence  to  the  contrary. 
By  the  death  of  Charles  P.  Walker,  one  of  the  partners, 
the  right  and  duty  to  take  possession  of  the  partnership 
property  and  settle  the  business  of  the  firm  was  cast  on 
the  surviving  partner.  He  became  the  agent  of  the  firm 
for  that  purpose,  and  the  title  to  the  assets  vested  in  him. 
The  administrator  of  Walker  was  not  authorized  to  with- 
draw any  part  of  the  fund  or  to  interfere  with  its  custody 
by  Wainwright :  Collins  v.  Young,  1  McQueens'  Appeal 
Cases,  House  of  Lords  385 ;  Wallace  v.  Fitzsimmons,  1 
Dal.  248 ;  Shipe's  Appeal,  114  Pa.  205. 

The  memorandum  made  by  the  bank  of  an  oral  under- 
standing that  the  deposit  should  only  be  checked  out  on 
the  joint  names  of  the  members  of  the  firm,  had  relation 
to  the  conduct  of  the  business  while  the  partnership  ex- 
isted. There  is  nothing  in  the  case  which  intimates  that 
it  was  intended  to  affect  the  settlement  of  the  accounts 
of  the  firm  in  the  event  of  the  death  of  one  of  the  partners. 
It  cannot  therefore  be  held  that  the  general  rule  relating 
to  the  settlement  of  a  partnership  dissolved  by  the  death 
of  one  of  the  members  was  intended  in  any  way  to  be  set 
aside  and  a  different  method  of  liquidation  established. 
The  appellee  was  in  the  exercise  of  his  strict  legal  right, 
therefore,  in  demanding  the  fund  from  the  bank.  The  ap- 
pellant had  notice  of  the  death  of  Walker  and  is  charged 
with  knowledge  that  as  a  result  of  his  death  the  firm  was 
dissolved,  and  that  the  surviving  partner  became  the 
liquidating  agent  of  the  late  firm.  The  notice  of  the  ad- 
ministrator of  Walker  that  the  money  should  not  be  paid 
over  until  the  administrator  had  received  proof  that  the 
decedent  had  no  interest  in  the  fund  was  not  a  demand 
for  the  deposit  or  any  part  of  it,  and  did  not  relieve  the 
bank  from  its  legal  responsibility  to  the  plaintiff.  If, 
however,  the  notice  amounted  to  a  demand,  as  against  the 


Digitized  by  VjOOQIC 


WAINWRIGHT  v.  MARINE  NATL.  BK.,  AppeUant.  225 
221,  (1919).]  Opinion  of  the  Court. 

respective  claims,  the  bank  had  a  remedy  by  an  applica- 
tion for  an  interpleader.  In  the  absence  of  a  counter  de- 
mand the  liability  of  the  bank  to  pay  is  clear.  The  accept- 
ance of  the  deposit  carried  with  it  an  implied  obligation 
to  return  it  on  demand,  and  the  refusal  so  to  do  was  a 
breach  of  this  obligation  out  of  which  liability  for  inter- 
est arose.  The  bank  could  not  justify  the  retention  of  the 
fund  against  the  lawful  owner,  and  is  therefore  charge- 
able with  interest  from  the  time  plaintiffs  check  was  re- 
fused. When  a  definite  time  is  fixed  for  the  payment  of 
money,  an  obligation  to  pay  damages  in  the  form  of  inter- 
est at  the  lawful  rate  arises  for  a  detention  of  the  money 
after  a  breach  of  the  contract  for  its  payment :  Mining 
Co.  V.  Jones,  108  Pa.  55. 

The  action  of  the  court  on  the  rule  for  judgment  non 
obstante  veredicto  accords  with  the  law  applicable  to  the 
facts  established  at  the  trial.  The  assignments  are  over- 
ruled and  the  judgment  aflBrmed. 


Wainwright,  Api>ellaiit,  v.  Marine  National  Bank. 

Appeal,  No.  99,  April  T.,  1919,  by  plaintiff,  from  judg- 
ment of  C.  P.  Allegheny  Co.,  Apt'il  T.,  1917,  No.  920,  on 
verdict  for  plaintiff  in  case  of  Samuel  J.  Wainwright, 
Jr.,  Surviving  and  Liquidating  Partner  of  the  Firm  of 
Charles  P.  Walker  and  S.  J.  Wainwright,  Jr.,  Partners, 
formerly  doing  business  as  Walker  &  Wainwright,  v. 
The  Marine  National  Bank,  a  Corporation.  Before  Ob- 
lady,  P.  J.,  Porter,  Henderson,  Head,  Tbbxlee,  Wn> 
UAMS  and  Keller,  J  J.   AfQrmed. 

Opinion  by  Henderson,  J.,  July  17, 1919: 
This  appeal  arises  out  of  the  case  at  No.  5,  April  Term, 
1919,  in  which  the  appellant  was  plaintiff  and  the  ai>- 
I)ellee  defendant.  In  that  case  it  was  held  that  the  plain- 
tiff was  entitled  to  interest  on  the  deposit  in  question 
from  the  time  the  bank  refused  payment  of  his  check. 
Vol.  Lxxn — 15 
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In  the  present  appeal  it  is  contended  in  behalf  of  the 
appellant  that  the  court  should  have  instructed  the  jury 
that  interest  was  due  from  the  time  of  the  deposit  because 
of  the  refusal  of  the  bank  to  pay  on  the  demand  of  the  sur- 
viving partner.  The  plaintiff  sued  for  a  debt  arising  out 
of  a  deposit  of  partnership  funds.  The  bank  did  not  pay 
the  check  drawn  against  the  deposit.  There  was  there- 
fore a  delayed  payment  of  an  admitted  indebtedness. 
There  was  neither  an  express  nor  an  implied  obligation 
to  pay  interest  by  reason  of  the  deposit.  The  fund  was 
subject  to  the  call  of  the  depositors,  and  the  bank  was  re- 
quired to  be  ready  at  all  times  to  respond  to  the  call. 
Neither  of  the  parties  to  the  transaction  contemplated 
the  payment  of  interest  while  the  deposit  continued  in 
the  bank  in  the  ordinary  course  of  business.  There  is  no 
evidence  of  bad  faith,  nor  of  such  use  of  the  fund  as  was 
out  of  the  usual  course  of  banking. 

The  case  of  Dewitt  v.  Keystone  National  Bank,  243  Pa. 
534,  on  which  the  appellant  relies,  does  not  sustain  appel- 
lant's position.  It  is  an  authority  rather  in  support  of 
the  appellee. 

The  assignments  are  overruled  and  the  judgment  af- 
firmed. 


Sabin  v.  Michaelsen,  Appellant. 

Evidence — Written  memorandum — Refreshing  memory  of  tvit' 
ness. 

A  witness  may  refresh  his  memory  of  a  fact,  by  referring  to  a 
memorandum  made  from  the  original  records,  also  prepared  by  him 
Bome  months  prior  to  the  taking  of  the  memorandum,  where  he 
was  familiar  with  the  circumstances  and  knew  that  the  facts,  dates 
and  figures,  mentioned  in  the  memorandimi,  were  transcribed  from 
the  original  record. 

It  is,  of  course,  necessary  that  the  witness  be  able  to  say  that  the 
document  referred  to  correctly  states  the  facts  recorded,  but  with 
such  verification,  it  may  be  referred  to  to  stimulate  his  recollection. 
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Argued  Nov.  15,  1918.  Appeals,  Nos.  181  and  194, 
Oct.  T,,  1918,  by  defendant,  from  judgment  of  C.  P.  No. 
3,  of  Philadelphia  Co.,  June  T.,  1915,  No.  747,  on  verdict 
for  plaintiff  in  case  of  Edwin  R.  Sabin,  trading  as  Ed- 
ward R.  Sabin  &  Co.,  v.  F.  C.  Michaelsen,  Owner  and 
Builder,  Samuel  Stern,  Owner.  Before  Orlady,  P.  J., 
PoRTEE,  Henderson,  Kbphart,  Trexlbr  and  Williams, 
JJ.    Reversed. 

Sci.  fa.  sur  mechanic's  lien.    Before  Ferguson,  J. 

From  the  record  it  appeared  that  on  the  30th  day  of 
July,  1915,  plaintiff  filed  two  mechanics'  liens  in  the 
Court  of  Common  Pleas,  No.  2,  of  Philadelphia  Co.,  as  of 
June  T.,  1915,  Nos.  747  and  748,  on  the  7th  day  of  August, 
1915,  five  liens  in  the  Court  of  Common  Pleas,  No.  3,  of 
said  county  as  of  June  T.,  Nos.  833,  834,  835,  836  and 
837,  and  on  the  10th  day  of  August,  1915,  seven  liens 
were  filed  in  said  court.  No.  3,  as  of  June  T.,  1915,  Nos. 
851,  852,  853,  854,  855,  856,  and  857.  On  the  27th  day  of 
July,  1917,  writs  of  scire  facias  were  issued  on  these 
liens  and  on  the  7th  day  of  August,  1917,  Eva  C.  Michael- 
sen,  executrix  of  the  will  of  Frederick  C.  Michaelsen,  one 
of  the  defendants,  filed  an  aflBdavit  of  defense  to  each  of 
said  writs.  The  case  came  for  trial  on  the  issues  framed 
by  the  pleadings  and  the  fourteen  cases  were  tried  as  one 
before  Ferguson,  J.,  and  a  jury  on  the  4th  day  of  March, 
1918,  and  a  verdict  rendered  on  each  of  the  liens  in  favor 
of  the  plaintiff  and  judgment  was  entered  thereon  in  the 
sum  of  $2,651.46.    Defendant  appealed. 

Errors  assigned  were  rulings  on  evidence  as  stated  In 
the  opinion  of  the  Superior  Court  and  the  charge  of  the 
court. 

Ruby  R.  Vale,  for  appellant. — ^A  present  recollection 
may  be  revived  by  any  writing  whatever,  whether  origi- 
nal or  copy,  irrespective  of  the  time  when  the  writing  was 
made :  Wigmore  on  Evidence,  Vol.  I,  p.  843,  Section  749 ; 
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Wigmore,  Vol.  I,  pp.  849-850,  Sec.  758;  40  Cyc.  2461; 
Jones  on  Evidence,  p.  1123,  Section  878;  Mead  v.  White, 
6  Sadler  38;  Velott  v.  Lewis,  102  Pa.  326. 

Joseph  G.  Lester,  for  appellee,  cited :  Dodge  v.  Bache, 
57  Pa.  421;  Selover  v.  Rexfords'  Excr.,  52  Pa.  308;  Ed- 
wards V.  Gimbel,  202  Pa.  30;  Clark  v.  Union  Traction 
Co.,  Appellant,  210  Pa.  636 ;  McKenna  v.  Gas  Co.,  198 
Pa.  39;  Velott  v.  Lewis,  102  Pa.  326. 

Opinion  by  Henderson,  J.,  July  17, 1919 : 
This  action  and  thirteen  others  between  the  same  par- 
ties were  tried  together  and  involved  the  right  of  the 
plaintiff  to  maintain  the  liens  filed  for  work  done  and 
material  furnished  in  the  equipment  of  certain  dwelling 
houses  with  heaters.  The  defendants  attempted  to  show 
that  the  liens  were  invalid  because  more  than  six  months 
had  elapsed  from  the  time  the  last  work  was  done  and 
the  last  material  furnished.  To  establish  this  fact,  a 
witness  was  called  by  whom  it  was  proposed  to  show  that 
he  was  familiar  with  the  progress  of  the  work  on  the 
buildings  as  an  agent  of  the  Land  Title  &  Trust  Com- 
pany ;  that  his  duty  was  to  see  that  the  work  was  being 
done  in  accordance  with  the  plans  and  si)eciflcations,  and 
to  certify  to  certain  amounts  of  money  to  the  various  con- 
tractors each  week ;  that  he  inspected  the  work  on  the 
buildings  once  every  week ;  that  he  made  an  examination 
of  the  houses  with  reference  to  the  time  when  the  last 
material  was  furnished  and  the  work  was  done,  and  made 
memoranda  of  the  fact,  as  a  part  of  his  record  of  inspec- 
tion, which  record  showed  that  the  work  was  completed 
at  a  certain  time.  The  original  memoranda  made  on  his 
records  by  the  witness  has  been  lost  and  could  not  be  pro- 
duced at  the  trial,  but  while  they  were  in  his  possession, 
he  had  made  on  other  papers,  from  the  originals,  a  record 
of  the  same  dates  as  to  the  time  of  the  completion  of  the 
wo^k.  The  witness  was  unable  to  give  these  dates  from 
memory,  whereupon  it  was  proposed  to  prove  the  fact, 
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after  the  witness  had  revived  his  recollection  by  reference 
to  the  notations  of  time  which  he  had  made  on  the  papers 
referred  to  from  his  original  memoranda.  On  objection, 
the  court  refused  to  admit  his  evidence,  and  the  question 
for  consideration  is  whether  the  witness  might  use  the 
notes,  made  by  him,  to  refresh  his  recollection  as  to  the 
date  when  he  observed  that  plaintiflfs  work  on  the  houses 
was  completed.  The  reason  for  the  action  of  the  court 
was  that  the  memoranda  proposed  to  be  used  by  the  wit- 
ness were  not  those  originally  made,  and  that  copies  of 
the  originals  were  not  admissible  to  revive  the  recollec- 
tion of  the  witness.  It  was  not  proposed  to  oflfer  the 
memoranda  in  evidence,  for  the  purpose  of  establishing 
the  fact ;  the  purpose  was  to  prove  the  fact  by  the  witness 
after  his  memory  had  been  refreshed  by  reference  to  the 
documents  made  by  him.  The  attempt  was  not,  therefore, 
to  introduce  the  record  of  a  prior  recollection,  but  to  pro- 
duce a  present  recollection  by  stimulating  the  memory 
through  association  with  a  transaction  in  which  the  wit- 
ness was  an  actor.  As  the  original  memoranda  were 
made  by  the  witness  from  knowledge  then  possessed  by 
him,  as  he  claimed,  and  the  copies  taken  from  these  origi- 
nals were  also  made  by  him,  and  as  he  stated,  enabled  him 
to  recall  the  date  on  which  the  last  material  was  fur- 
nished, or  labor  was  done,  such  memoranda,  whether 
originals  or  copies,  were  admissible  to  enable  him  to  re- 
call the  facts  there  recorded,  and  which  were  involved  in 
the  litigation.  The  authenticity  of  the  writings  being 
established,  and  the  necessity  of  their  use  to  refresh  the 
memory  of  the  witness  having  been  shown,  the  foundation 
was  laid  for  a  reference  to  them  by  the  witness  to  revive 
his  recollection  of  that  with  which  he  was  familiar  when 
the  memoranda  were  made.  If  the  effort  be  to  prove  the 
record  of  a  prior  recollection,  it  is  important  that  the 
record  shall  have  been  made  when  the  memory  was  fresh 
and  the  events  so  recent  as  to  assure  probable  accuracy, 
but  where  the  object  is  merely  to  restore  to  the  mind  of 
the  witness  the  recollection  of  facts  of  which  he  once  had 
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knowledge^  a  memorandum  made  at  a  later  time,  or  a 
copy  of  a  former  memorandum,  may  be  used  if  the  wit- 
ness have  knowledge  of  its  accuracy.    It  is  not  essential 
that  the  paper  be  an  original  document,  nor  is  it  neces- 
sary to  account  for  the  original,  the  important  matter  is 
that  it  is  calculated  to  restore  the  recollection  of  the  wit- 
ness.   In  Mead  v.  White,  6  Sadler  38,  a  copy  of  an  ac- 
count which  the  witness  had  taken  from  pocket  mem- 
oranda which  he  had  carried  until  they  were  worn  out, 
was  used  by  the  witness  to  refresh  his  memory.    Of  such 
use  of  the  copy,  the  Supreme  Court  says:  *^It  may  be 
conceded  that  the  written  memoranda  were  not  admis- 
sible as  entries  made  in  the  course  of  business  in  a  book 
of  original  entries,  yet  it  is  well  settled  that  the  witness 
may  use  a  paper  containing  a  list  of  items  to  refresh  his 
memory,  when  he  knows  the  entry  to  have  been  correct 
when  he  made  it."    The  question  was  considered  in  Gib- 
son V.  Campbell,  242  Pa.  551 :  In  that  case  the  plaintiff 
made  a  memorandum  of  work  done  when  he  was  absent 
from  home,  and  when  he  returned  he  gave  the  items  with 
the  day  and  date  to  his  daughter  who  set  them  down  in  a 
book.    Some  of  the  pages  had  been  lost  from  the  book, 
when  the  case  was  tried,  but  after  the  contract  had  ex- 
pired, the  daughter  made  a  copy  of  the  original  book 
which  contained  the  items  on  the  lost  pages.    The  daugh- 
ter proved  the  book  and  the  copy  which  she  had  made  of 
it.    The  plaintiff  was  permitted  to  refresh  his  recollection 
by  reference  to  the  book  and  also  by  reference  to  the  copy 
for  what  was  contained  in  the  lost  pages.    The  original 
copy  was  made  by  the  daughter  under  the  direction  of  the 
plaintiff  and  he  therefore  knew  it  to  be  correct.    Under 
these  circumstances  the  court  said:  "It  has  uniformly 
been  held  that  it  is  not  error  to  permit  the  witness  to  re- 
fer to  book  entries  or  memoranda  to  refresh  his  recol- 
lection.''   It  was  said  by  Judge  Kbphart  in  Common- 
wealth v.  Roth,  71  Pa.  Superior  Ct.  73,  that:  "It  has 
long  been  a  rule  of  evidence  that  a  witness  may  refresh 
his  memory  by  an  examination  of  memoranda  reasonably 
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contemporaneous  with  the  transaction  to  which  it  relates, 

whether  made  by  the  witness  or  another He  must 

know  of  the  circumstances  of  which  the  memoranda  make 
record  on  or  about  the  time  of  their  occurrence  and  that 
the  writing  correctly  records  them.  The  original  record 
being  a  true  narration  of  what  transpired,  a  witness  may 
use  a  copy  thei*eof  The  same  doctrine  is  supported  in 
Edwards  v.  Gimble,  202  Pa.  30.  In  that  case  the  mem- 
orandum used  was  made  by  a  stenographer,  but  was  after- 
wards signed  by  the  witness.  The  rule  is  stated  in  1 
Wigmore  on  Evidence,  Page  852-B  and  in  the  Encyclo- 
pedia of  Evidence,  Vol.  XI,  Page  131,  that  a  copy  of  a 
memorandum  or  other  writing  may  be  used  to  refresh  the 
memory  of  a  witness.  Other  authorities  of  like  tenor  are : 
Cliflford  V.  Drake,  110  111.  135;  Caldwell  v.  Bowen,  80 
Mich.  382;  Stephan  v.  Metzger,  95  Mo.  App.  609;  Mur- 
ray V.  Cunningham,  10  Neb.  167.  It  is  of  course  neces- 
sary that  the  witness  be  able  to  say  that  the  document,  to 
be  referred  to,  correctly  states  the  facts  recorded,  but 
with  such  verification  it  may  be  referred  to  to  restore  the 
memory  of  the  witness. 

The  great  weight  of  authority  is  against  the  conclusion 
of  the  court  below  that  the  memoranda  could  not  be  used 
by  the  witness  because  they  had  been  copied  from  the 
original  documents  made  by  him.  If,  as  the  defendants 
show,  papers  in  the  hands  of  the  witness  refreshed  his 
memory  and  enabled  him  to  testify  as  to  the  date  when 
the  last  work  was  done  under  the  contract,  he  should  have 
been  permitted  to  use  these  memoranda  to  revive  his 
recollection  as  to  the  date  involved. 

The  first  and  second  assignments  are  therefore  sus- 
tained. 

The  third  and  fourth  assignments,  relating  to  the  pro- 
tested notes  given  to  the  plaintiff,  were  not  pressed,  and 
as  the  statement  of  the  question  involved  makes  no  refer- 
ence to  them,  it  is  unnecessary  to  discuss  that  branch  of 
the  case. 

The  judgment  is  reversed  with  a  venire  facias  de  novo. 


Digitized  by  VjOOQIC 


232  KRATZ'S  ESTATE. 

Syllabus — Arguments.     [72  Pa.  Superior  Ot. 

Kratz's  Estate. 

Decedent's  estate — Direct  inheritance  —  Appraisal — Advance* 
ments^Act  of  July  11,  1917,  P.  L.  832. 

Irrevocable  bona  fide  gifts  made  to  his  children,  by  decedent 
during  his  lifetime,  are  not  taxable  under  the  provisions  of  the  Act 
of  July  11,  1917,  P.  L.  832  (Direct  Inheritance  Tax  Law). 

Where  a  testator  had  made  irrevocable  gifts  in  his  lifetime,  which 
had  passed  from  him  and  which  were  not  a  part  of  the  estate  of 
which  he  died  possessed,  such  advancements  are  not  subject  to  the 
payment  of  the  direct  inheritance  tax,  and  the  amount  of  them  is 
erroneously  included  in  an  appraisement,  and  a  tax  assessed  on 
them  by  the  appraiser,  for  the  purposes  of  determining  the  direct 
inheritance  tax,  is  invalid. 

Argued  December  2,  1918.  Appeal,  No.  214,  October 
T.,  1918,  by  Commonwealth  of  Pennsylvania,  from  decree 
of  O.  C.  Montgomery  County,  sustaining  the  Appeal  of 
Abraham  D.  Fetterolf,  Executor  of  the  last  will  and 
testament  of  Henry  W.  Kratz,  deceased,  Harry  E.  Kratz, 
Mary  Bomberger  and  Kate  Royer,  children  and  legatees 
of  said  testator  from  the  appraisement  of  the  Direct  In- 
heritance Tax  Appraiser  filed  with  the  Register  of  Wills 
in  the  Estate  of  Henry  W.  Kratz,  deceased.  Before  Oa- 
LADY,  P.  J.,  Porter,  Hendbrson,  Head,  Kbphart,  Trbx- 
LBR  and  WiLLUMS,  J  J.    Affirmed. 

Appeal  from  appraisement  of  register  of  wills  for  pur- 
pose of  settling  direct  inheritance  tax.  Before  Solly, 
P.J. 

The  opinion  of  the  Superior  Court  states  the  case. 

The  orphans'  court  sustained  the  appeal.  Common- 
wealth appealed. 

Error  assigned  was  the  decree  of  the  court 

Francis  Shunk  Brown,  Attorney  General,  and  with 
him  William  M.  Ha/rgest,  Deputy  Attorney  Gteneral,  and 
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J.  P.  Hale  Jenkins,  for  appellant,  cited :  Miller^s  App., 
31  Pa.  337;  Long's  Est.,  254  Pa.  370;  Tyson's  App.,  10 
Pa.  220;  ConwelPs  Est.,  22  W.  N.  C.  183;  Wright's  Est., 
38  Pa.  507;  DuBois's  App.,  121  Pa.  368;  Reish,  Adminis- 
trator, V.  Commonwealth,  106  Pa.  521 ;  Line's  Est.,  155 
Pa.  378. 

A.  H.  Hendricks,  for  appellee,  filed  no  printed  brief. 

Opinion  BY  Pobtee,  J.,  July  17, 1919 : 

The  will  of  the  decedent  bequeathed  the  residue  of  his 
estate  to  his  three  children.  The  appraisers  appointed 
by  the  register  of  wills  of  Montgomery  County,  for  the 
purpose  of  ascertaining  the  inheritance  tax  to  be  paid 
under  the  provisions  of  the  Act  of  July  11,  1917,  P.  L. 
832,  included  in  their  valuation  of  the  property  passing 
under  this  bequest  certain  advancements,  aggregating 
16,988.99,  which  the  testator  during  his  lifetime  had 
made  to  said  children.  The  children  appealed  from  this 
appraisement  to  the  Orphans'  Court  of  Montgomery 
County,  which  after  a  hearing  found  that  the  testator 
had  during  his  lifetime  made  advancements  to  said  chil- 
dren to  the  amount  stated,  but  that  they  were  irrevocable 
and  the  full  jKWsession  and  enjoyment  thereof  had  been 
vested  in  the  children.  The  court  decreed  that  the 
amount  of  the  advancements  should  be  excluded  from  the 
appraisement  and  that  it  should  not  be  assessed  for  tax- 
ation.   The  Commonwealth  appeals  from  that  decree. 

The  statute  in  question,  which  is  usually  referred  to  as 
the  direct  Inheritance  Tax  Law,  is  a  tax  upon  the  property 
which  passes  from  any  decedent  to  certain  classes  of  his 
relatives.    The  property  taxable  under  this  statute  is : 

"All  estates,  real,  personal  and  mixed,  passing 

from  any  person  who  may  die  seized  or  possessed  of  such 
estates,  either  by  will  or  under  the  intestate  laws  of  this 
Commonwealth,  or  any  part  of  such  estate  or  interest 
therein,  transferred  by  deed,  grant,  bargain,  or  sale, 
made  or  intended  to  take  effect  in  possession  or  enjoy- 
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ment  after  the  death  of  the  grantor  or  bargainor,  to  or 
for  the  use  of children of  a  person  dying  le- 
gally seized  or  possessed  thereof, are  hereby  made 

subject  to  a  tax  of  two  dollars  on  every  one  hundred  dol- 
lars of  the  clear  value  of  such  estates."  The  Cknnmon- 
wealth  is  here  insisting  upon  imposing  a  tax  upon  ad- 
vancements which  the  decedent  had  during  his  lifetime 
made  to  his  children.  "An  advancement  is  a  pure  and 
irrevocable  gift,  made  by  a  parent,  in  his  lifetime,  to  his 
child,  on  account  of  such  child's  share  of  the  eetate,  after 
the  parent's  decease ;  and  the  time  when  it  is  to  be  con- 
sidered and  settled  is,  after  the  death  of  the  ancestor,  re- 
gardless of  the  time  when  made'' :  Miller's  App.,  31  Pa. 
337;  Long's  Est.,  254  Pa.  370.  The  tax  imposed  by  the 
Act  of  1917  is  to  be  levied  upon  the  net  value  of  the  prop- 
erty which  passes  to  those  who  are  entitled  to  the  estate 
under  the  will  of  the  testator:  VanBeil's  Est,  257  Pa. 
155.  The  advancements  in  question  are  not  property  of 
which  the  testator  died  seized,  nor  had  he  transferred 
them  by  any  grant  or  bargain  intended  to  take  eflfect  in 
possession  after  his  death,  nor  did  they  pass  to  these  ap- 
pellees "either  by  will  or  under  the  intestate  laws  of  this 
Commonwealth";  they  were  not  property  upon  which 
the  statute  gave  any  authority  to  impose  a  tax.  The  tax 
is  to  be  paid  by  the  person  to  whom  the  estate  passes.  It 
happens  in  this  case  that  the  son  received  advancements 
during  the  lifetime  of  his  father  to  an  amount  greater 
than  each  of  the  two  daughters  can  hope  to  receive,  in- 
cluding the  advancements  which  had  been  made  to  them, 
respectively.  The  son  cannot  be  required  to  pay  the  tax 
for  he  receives  nothing  under  the  will  or  the  intestate 
laws;  if  the  contention  of  the  Commonwealth  were 
sound,  the  daughters  would  be  comi)elled  to  pay  the  tax 
upon  the  advancements  long  since  made  to  their  brother. 
The  contention  on  behalf  of  the  Commonwealth  is, 
however,  that  the  following  provisions  of  the  will  of  the 
testator  made  these  advancements  a  part  of  his  estata 
'1  also  order  and  direct  that  all  advancements  of  money 
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made  by  me  to  my  children,  the  cost  of  household  goods 
purchased  by  me  for  them  when,  after  marriage,  they 
started  housekeeping,  and  all  other  charges  made  and 
entered  in  my  family  book  against  my  son  and  two 
daughters,  respectively,  shall  be  included  in  my  estate, 
and  made  a  part  thereof ;  and  the  respective  amounts  of 
the  charges  against  them,  shall  be  deducted  from  their  re- 
spective shares  in  my  estate,  at  the  time  of  making  dis- 
tribution thereof."  The  testator  certainly  did  not  intend 
by  this  clause  of  his  will  to  resume  possession  of  and 
property  in  the  household  goods  which  he  had  long  pre- 
viously given  to  his  children ;  this  he  must  be  presumed 
to  have  known  that  he  could  not  do.  What  the  testator 
meant  by  the  clause  was  that  the  property  of  which  he 
died  possessed  should  be  so  distributed  as  to  produce 
equality  among  his  children,  taking  into  consideration 
the  amounts  which  had  been  advanced  to  them,  respec- 
tively. The  advancements  were  to  be  considered  a  part 
of  his  estate  for  the  purpose  of  determining  the  manner 
in  which  the  property  of  which  he  died  possessed  should 
be  distributed.  This  amounted  to  nothing  more  than  if 
he  had  said  that  the  advancements  should,  for  the  pur- 
poses of  distribution,  be  brought  into  hotchpot  with  the 
property  of  which  he  died  possessed  and  that  no  one  of 
the  children  should  receive  anything  until  each  of  the 
others  had  received  a  sum  equal  to  that  which  had  been 
advanced  to  that  other  child. 

The  decree  of  the  court  below  is  aflftrmed. 


Stewart  v.  Turner,  Appellant. 

Contracts — Breach  of  contracts — Loss  of  profits. 
In  an  action  for  breach  of  contract  there  is  no  legal  obstacle  to 
the  recovery  of  damages  for  lost  profits. 

Profits  are  not  excluded  from  recovery,  because  they  are  profits: 
but  when  excluded,  it  is  on  the  ground  that  there  is  no  satisfactory 
standard  by  which  to  estimate  the  amount,  with  the  certainty  on 
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which  the  adjudications  of  courts  and  findings  of  juries  should  be 
based.  Profits  which  are  the  direct  and  immediate  fruits  of  the 
contract  entered  into  between  the  parties,  are  part  and  parcel  of 
the  contract  itself  and  must  be  accepted  as  within  the  contem- 
plation of  the  parties  at  the  time  of  the  execution  thereof.  If  it 
reasonably  appears  that  profits  would  have  been  made  had  the  terms 
of  the  contract  been  observed,  and  that  their  loss  necessarily  fol- 
lowed its  breach,  they  may  be  recovered  as  damages,  if  the  evidence 
is  sufficiently  certain  and  definite  to  warrant  a  jury  in  estimating 
their  extent. 

Practice,  C.  P, — Statement  of  claim — Damages — Amendment. 

When  plaintiff  in  his  statement  avers  a  good  cause  of  action  but 
makes  a  mistake  as  to  the  measure  of  damages  to  which  he  is  en- 
titled, it  is  always  proper  to  permit  him  to  amend  by  stating  the 
proper  measure.  When  a  cause  has  been  tried  upon  its  merits,  the 
testimony  directed  to  the  true  issue  and  proper  instructions  given 
to  the  jury  as  to  the  measure  of  damages,  such  amendment  is  al- 
lowable even  after  a  verdict. 

Argued  March  3,  1919.  Appeal,  No.  39,  March  T., 
1919,  by  defendant,  from  judgment  of  C.  P.  Luzerne  Co., 
May  T.,  1916,  No.  576,  on  verdict  for  plaintiff  in  case  of 
William  W.  Stewart,  William  H.  Stewart,  Horace  E. 
Stewart,  Charles  E.  Stewart,  Allen  R.  Stewart,  doing 
business  as  W.  W.  Stewart  &  Sons,  v.  C.  S.  Turner  and 
C.  S.  Turner,  doing  business  as  C.  S.  Turner  Company. 
Before  Oblady,  P.  J.,  Porter,  Trbxlbr,  Williams  and 
Keller,  JJ.    Affirmed. 

Assumpsit  on  written  contract.    Before  Woodward,  J. 

The  facts  are  stated  in  the  opinicMi  of  the  Superior 
Court. 

Verdict  for  plaintiff  for  f  1,119.76  and  judgment  there- 
on.   Defendant  appealed. 

9 

Errors  assigned,  among  others,  were  various  rulings 
on  evidence,  answers  to  points  and  in  allowing  amend- 
ment to  plaintiffs'  statement. 

W.  Alfred  Valenfine.  and  with  him  T.  B.  Miller,  for 
appellant. — Damages  for  loss  of  profits  by  the  violation 
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of  a  contract  cannot  be  recovered  where  they  are  uncer- 
tain, remote  or  speculative:  Spiese  v.  Mutual  Tr.  Co., 
258  Pa.  426;  Clyde  Coal  Co.  v.  P.  &  L.  E.  R.  E.  Co.,  226 
Pa.  391;  Imperial  Coal  Co.  v.  Port  Royal  Coal  Co.,  138 
Pa.  45;  Cornelius  v.  Lytle,  246  Pa.  205. 

M.  J.  Mulhall,  for  appellee. — It  was  proper  to  allow 
the  plaintiff  to  submit  evidence  as  to  loss  of  profits: 
Hendler  v.  Quigley,  38  Pa.  Superior  Ct.  39;  Wilson  v. 
Wemwag,  217  Pa.  82. 

Opinion  by  Pobtee,  J.,  July  17, 1919 : 

This  is  a  second  appeal  in  this  litigation  from  judg- 
ments entered  by  the  court  below,  our  decision  in  the 
former  appeal  is  reported  in  67  Pa.  Superior  Ct.  255. 
The  facts  are  fully  stated  in  the  former  opinion  and  it 
is  not  necessary  here  to  repeat  them.  We  there  held  that 
the  sum  which  the  parties  had  in  their  contract  provided 
should  be  paid  as  a  i)enalty  for  a  breach  of  the  contract, 
was  a  penalty  and  not  liquidated  damages.  The  case 
went  back  to  the  court  below  and  was  tried  by  a  jury. 
The  plaintiffs  at  the  trial  moved  to  amend  their  statement 
by  striking  out  the  eleventh  paragraph  thereof,  which 
averred  their  right  to  recover  the  sum  of  one  thousand 
dollars  as  liquidated  damages,  and  to  add  to  paragraph 
ten  of  the  statement  the  following  words :  '^As  a  result  of 
said  violations  they  suffered  damage  in  the  sum  of  thirty- 
five  hundred  dollars,  to  recover  which  this  suit  is 
brought.''  This  amendment  did  not  introduce  a  new 
cause  of  action,  it  was  merely  another  way  of  stating  that 
they  were  entitled  to  the  damages  lawfully  recoverable 
for  the  breaches  of  the  contract  averred  in  the  statement 
originally  filed.  When  a  plaintiff  in  his  statement  avers 
a  good  cause  of  action  but  makes  a  mistake  as  to  the 
measure  of  damages  to  which  he  is  entitled,  it  is  always 
proper  to  i)ermit  him  to  amend  by  stating  the  proper 
measure.  When  a  cause  has  been  tried  upon  its  merits, 
the  testimony  directed  to  the  true  issue  and  proper  in- 
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stractions  giren  to  the  jury  as  to  the  measure  of  damages; 
such  amendment  is  allowable  even  after  a  verdict. 

The  pleadings  in  this  case  established  all  the  facts  es- 
sential to  a  good  cause  of  action  in  the  plaintiflfs.  The 
plaintiffs  had  agreed  to  sell  to  the  defendant  at  fixed 
prices,  during  a  definite  period,  certain  brands  of  cigars 
manufactured  by  them,  which  had  a  well  established 
reputation  in  the  trade  and  had  covenanted  that  the  de- 
fendant should  have  the  exclusive  right  to  sell  such 
brands  of  cigars  in  the  States  of  Delaware  and  New 
Jtersey  and  in  many  of  the  most  populous  counties,  in- 
cluding Philadelphia,  in  the  State  of  Pennsylvania.  The 
defendant  had  in  the  written  agreement  covenanted  to 
make  diligent  efforts  to  sell  said  brands  of  cigars  and  not 
to  sell  any  other  ten  cent  cigars  in  the  territory.  He  did 
for  a  few  months  make  efforts  to  sell  such  cigars  and  did 
a  large  amount  of  business.  Within  six  months  after 
entering  into  the  contract,  and  while  it  was  still  in  force, 
the  defendant  began  to  operate  a  cigar  factory  of  his  own 
and  manufactured  cigars  of  his  own  brand  similar  to,  in 
imitation  and  to  the  displacement  of  the  plaintiffs'  prod- 
ucts. He  refused  orders  from  his  customers  for  plain- 
tiffs' goods,  of  which  he  had  the  exclusive  control,  and 
abandoned  the  sale  of  said  goods,  substituting  those  of 
his  own  manufacture.  The  sale  of  plaintiffs'  goods  in 
the  territory  controlled  by  the  defendant  practically 
ceased.  The  plaintiffs  about  three  months  later  discov- 
ered the  fraud  which  the  defendant  was  practicing,  noti- 
fied him  that  because  of  his  misconduct  they  would  no 
longer  be  bound  by  the  contract  and  that  they  would  hold 
him  for  damages.  They  subsequently  brought  this  action 
averring  the  right  to  recover  the  damages  which  they  had 
suffered  during  the  period  that  the  defendant  had  ceased 
to  comply  with  his  contract  down  until  the  time  the  plain- 
tiffs had  notified  him  of  their  refusal  to  proceed  further 
under  it,  that  is,  during  a  period  of  about  three  months. 
The  damage  which  the  plaintiffs  suffered  was,  of  course, 
loss  of  profits.    The  contention  6f  the  learned  counsel 
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for  the  defendant  is  that  any  profits  which  the  plaintiffs 
might  have  realized  had  the  defendant  complied  with  his 
contract  are  so  conjectural  and  speculative  that  they 
cannot  be  made  a  basis  of  recovery  in  this  action.  Nearly 
all  the  assignments  of  error  go  to  the  admission  of  the 
testimony  introduced  by  plaintiffs  for  the  purpose  of 
showing  the  amount  of  business  which  had  been  trans- 
acted during  the  time  defendant  complied  with  his  con- 
tract, the  amount  of  business  which  ought  to  have  result- 
ed from  the  compliance  of  the  defendant  with  his  contract 
during  the  period  that  he  persisted  in  violating  it,  and 
the  amount  of  profits  reasonably  to  be  expected  by  the 
plaintiffs.  .  Considering  the  assignments  of  error,  in  the 
light  of  the  facts  established  by  the  pleadings,  we  are  not 
convinced  that  they  are  well  founded.  In  a  proper  case 
there  is  no  legal  obstacle  to  the  recovery  of  damages  for 
lost  profits.  There  may  in  many  cases  be  diflftculty  in 
establishing  the  right  under  recognized  rules  of  evidence. 
.  Profits  are  not  excluded  from  recovery,  because  they  are 
profits ;  but  when  excluded  it  is  on  the  ground  that  there 
is  no  satisfactory  standard  by  which  to  estimate  the 
amount  with  the  certainty  on  which  the  adjudications  of 
courts  and  findings  of  juries  should  be  based.  Profits 
which  are  the  direct  and  immediate  fruits  of  the  con- 
tract entered  into  between  the  parties,  are  part  and  par- 
cel of  the  contract  itself  and  must  be  accepted  as  within 
the  contemplation  of  the  parties  at  the  time  of  the  execu- 
tion thereof.  If  it  reasonably  appears  that  profits  would 
have  been  made  had  the  terms  of  the  contract  been  ob- 
served, and  that  their  loss  necessarily  followed  its  breach, 
they  may  be  recovered  as  damages  if  the  evidence  is  suf- 
ficiently certain  and  definite  to  warrant  a  jury  in  esti- 
mating their  extent:  Wilson  v.  Wernwag,  217  Pa.  82; 
Hendler  v.  Quigley,  38  Pa.  Superior  Ct.  39.  There  were 
in  the  present  case  certain  elements  which  naturally  enter 
into  the  computation  of  profits  which  were  established 
by  the  pleadings.  The  prices  which  the  defendant  was  to 
pay  for  the  several  brands  of  cigars  were  not  dependent 
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upon  the  varying  conditions  of  the  market^  they  were 
fixed  by  the  contract.  The  brands  of  cigars  had  an  estab- 
lished reputation  and  had  long  been  manufactured  by  the 
plaintiflfs.  The  plaintiffs  produced  evidence  certainly 
sufficient  to  warrant  the  jury  in  finding  the  amount  which 
it  cost  the  plaintiffs  to  produce  the  several  brands  of 
cigars^  thus  making  the  amount  of  profit  realized  upon 
any  given  quantity  of  the  goods  readily  ascertainable.  K 
for  any  reason  the  cost  of  production  was  at  that  time  un- 
usually high  that  fact  the  defendant  could  have  produced 
evidence  to  establish.  The  only  other  element  remaining 
necessary  to  ascertain  the  profits  which  ought  to  have 
been  realized  from  a  performance  of  the  contract  was 
the  quantity  of  goods  which  defendant  ought  to  have 
taken.  The  plaintiffs  produced  testimony  clearly  show- 
ing the  extent  of  the  business  during  the  months  that  the 
defendant  had  complied  with  his  contract  and  followed 
this  with  evidence  of  the  decreased  volume  as  soon  as  the 
defendant  began  to  fraudulently  substitute  his  own 
goods.  This  evidence  was  properly  admitted  and  was 
sufficient  to  warrant  the  jury  in  determining  with  reason- 
able certainty  the  amount  of  business  which  would  have 
resulted  from  a  faithful  performance  of  the  contract  upon 
the  part  of  the  defendant :  Pittsburgh  Gauge  Co.  v.  Ash- 
ton  Valve  Co.,  184  Pa.  36.  The  assignments  of  error  are 
overruled. 
The  judgment  is  affirmed. 


Slattery  v.  Hendershot,  Appellant. 

Public  officers — District  attorney — Salaried  officer — Extra  com* 
pensation — Act  of  May  19,  1887,  P.  L.  1S8. 

A  district  attorney  who  is  a  salaried  county  officer  must  look  to 
his  salary  alone  as  compensation  for  all  services  rendered  in  his 
official  capacity.  It  is  the  duty  of  a  district  attorney,  in  the  exercise 
of  the  requirements  of  his  office  to  conduct  '*all  criminal  and  other 
prosecutions  which  arise  in  the  county  for  which  he  is  elected"  to 
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represent  the  Commonwealth  before  the  appellate  courts  in  appeals 

originating  from  his  .county. 

Under  the  Act  of  May  19,  1887,  P.  L.  138,  a  district  attorney  is 
not  allowed  extra  compensation  for  representing  the  Commonwealth 
in  appeals  to  the  appellate  courts. 

Argued  March  2, 1919.  Appeal,  No.  40,  March  T.,  1919, 
by  Fuller  R.  Hendershot,  from  judgment  of  C.  P.  Lu- 
zerne Co.,  July  T.,  1918,  No.  110,  awarding  peremptory 
mandamus  in  the  case  of  Frank  P.  Slattery  v.  Fuller  E. 
Hendershot,  County  Controller  of  Luzerne  Co,  Before 
Oblady,  p.  J.,  Porter,  Trbxler,  Wilmams  and  Kel- 
ler, JJ.    Reversed. 

Petition  for  mandamus  to  compel  the  payment  of  cer- 
tain fees  to  district  attorney  of  Luzerne  Co.  for  repre- 
senting the  Commonwealth  before  the  Supreme  Court. 
Before  Woodward,  J. 

The  court  awarded  a  writ  of  alternative  mandamus, 
which  it  subsequently  made  peremptory. 

Error  assigned  was  the  decree  of  the  court. 

James  M.  Stack,  for  appellant,  cited :  Constitution  of 
Pennsylvania,  Art.  XIV,  Sec.  1;  Constitution  of  Penn- 
sylvania, Art.  XIV,  Sec.  5;  Act  of  19  May,  1887,  Sec.  2, 
P.  L.  138;  Schuylkill  County  v.  Wiest,  257  Pa.  425; 
Pierie  v.  Phila.,  139  Pa.  573. 

Frank  P.  Slattery,  for  appellee. 

Opinion  by  Porter,  J.,  July  17, 1919 : 

The  plaintiff  is  the  district  attorney  of  Luzerne  County 
and  had  conducted  in  the  Court  of  Oyer  and  Terminer  of 
Luzerne  County  the  prosecution  of  an  indictment  charg- 
ing one  Angelo  Corsino  with  murder,  which  resulted  in  a 
conviction  of  murder  in  the  first  degree;  Corsino  ap- 
pealed from  that  judgment  to  the  Supreme  Court;  the 

Vol.  i^xii — 16 

Digitized  by  VjOOQIC 


242         SLATTERY  v.  HENDEESHOT,  Appellant. 

Opinion  of  the  Court  [72  Pa.  Superior  Ct. 
paper-book  of  the  appellant  in  that  case  was  served  upon 
the  plaintiff,  as  the  district  attorney  of  Luzerne  County; 
the  plaintiff  prepared  the  paper-book  of  the  Common- 
wealth ;  argued  the  case  on  behalf  of  the  Commonwealth 
before  the  Supreme  Court,  at  Philadelphia,  and  after  the 
case  had  been  disposed  of  by  the  Supreme  Court,  the 
Court  of  Oyer  and  Terminer  of  Luzerne  County  fixed  and 
approved  the  sum  of  |250  as  a  reasonable  compensation 
for  the  services  of  the  plaintiff  as  district  attorney  in  con- 
nection with  said  case  in  the  Supreme  Court,  and  the  sum 
of  f  17  as  necessary  expenses  in  said  case,  in  accordance 
with  the  provisions  of  Section  2  of  the  Act  of  May  19, 
1887,  P.  L.  138.  The  plaintiff  presented  his  petition  to 
the  court  below  averring  the  facts  above  stated  and  that 
the  appellee,  as  controller  of  Luzerne  County  wrongfully 
refused  to  approve  for  payment  the  claim  of  the  peti- 
tioner, and  praying  for  a  writ  of  mandamus  to  compel 
the  respondent  to  audit  and  approve  for  payment  the 
said  bill  of  |267.  The  county  controller  filed  an  answer 
which  did  not  deny  the  right  of  the  plaintiff  to  be  paid 
out  of  the  county  treasury  the  sum  of  f  17  which  he  had 
necessarily  expended  in  attending  to  the  disposition  of 
the  matter  in  the  Supreme  Court  but  denying  the  legal 
right  of  the  plaintiff  to  be  paid  the  sum  of  |250  as  com- 
pensation for  his  services  in  such  matter,  in  addition  to 
his  salary  as  district  attorney  of  Luzerne  County.  It  is 
agreed  that  Luzerne  County  contains  over  one  hundred 
and  fifty  thousand  inhabitants  and  that  the  district  at- 
torney of  said  county  is  a  salaried  oflftcer  and  has  been 
paid  the  salary  fixed  by  law.  The  parties  filed  an  agree- 
ment in  the  court  below  to  waive  further  pleadings  and 
submit  the  case  for  decision  to  the  court  upon  the  petition 
and  answer  filed,  and  further  agreeing,  "That  the  only 
question  for  the  court  to  determine  is,  whether  the  dis- 
trict attorney  of  Luzerne  County,  a  salaried  county  of- 
ficial, is  entitled,  in  addition  to  his  salary,  to  the  com- 
pensation provided  for  in  Section  2  of  the  Act  of  Assem- 
bly of  the  Commonwealth  of  Pennsylvania,  approved  May 
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19, 1887,  P-  L.  138 ;  and  to  enter  judgment  accordingly." 
The  court  below  was  of  opinion  that  while  the  Constitu- 
tion provides  that  "in  counties  containing  over  one  hun- 
dred and  fifty  thousand  inhabitants,  all  county  oflBicers 
shall  be  paid  by  salary;  this  does  not  say  T>y  salary 
alone,^  and  does  not  of  itself  exclude  additional  compen- 
sation for  particular  or  unusual  services  outside  of  the 
duties  prescribed  for  the  office.  The  exclusion  of  such 
compensation  must,  therefore,  be  sought  in  the  language 
'and  all  county  officers  who  may  be  salaried  shall  pay  all 
fees  which  they  may  be  authorized  to  receive,  into  the 
treasury  of  the  county  or  State,  as  may  be  directed  by 
law.'"  The  learned  judge  of  the  court  below  was  of 
opinion  that  the  word  "fees"  in  the  constitutional  pro- 
vision referred  only  to  the  specific  charges  fixed  by  law 
for  official  acts,  not  derived  from  the  county  itself;  and 
should  not  be  construed  to  include  the  comi)ensation  paid 
to  district  attorneys  under  the  provisions  of  the  Act  of 
1887.  The  court  below  awarded  a  writ  of  peremptory 
mandamus  and  the  respondent  appeals. 

There  have  been  many  opinions  written  in  cases  in 
which  the  question  of  the  right  of  salaried  county  officers 
to  receive  compensation,  in  addition  to  their  salaries,  was 
involved  and  the  constitutional  limitations  and  the  pro- 
visions of  the  Act  of  March  31,  1876,  P.  L.  13,  have  so 
frequently  been  quoted  at  length  that  it  seems  unneces- 
sary to  incorporate  them  in  this  opinion.  That  a  salaried 
county  officer  must  look  to  his  salary  alone  as  compensa- 
tion for  services  rendered  in  his  official  capacity  has  been 
so  definitely  determined  by  the  decisions  of  the  Supreme 
Court  that  the  question  ought  not  longer  to  be  considered 
an  open  one:  Phila.  v.  McMichael,  208  Pa.  297;  Luzerne 
County  V.  Kirkendall,  209  Pa.  116 ;  Schuylkill  County  v. 
Reese,  249  Pa.  281 ;  Pierie  v.  Phila.,  139  Pa.  573.  ''An 
analysis  of  the  enactments,  constitutional  and  legislative, 
will  clearly  show  the  fixed  intention  to  confine  a  salaried 
county  officer  to  his  salary  as  compensation  for  all  serv- 
ices rendered  in  his  official  capacity" :  Schuylkill  County 
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V.  Wiest,  257  Pa.  428.  It  is  argued,  however,  that  the 
services  for  which  the  plaintiff  seeks  to  recover  compen- 
sation in  this  proceeding  were  not  rendered  in  his  official 
capacity,  that  it  is  not  his  duty,  as  district  attorney,  to 
represent  the  Commonwealth  when  a  criminal  proceed- 
ing is  carried  to  an  appellate  court.  The  office  of  dis- 
trict attorney  was  created  by  the  Act  of  May  3, 1850,  P. 
L.  654,  which  thus  defined  his  duties :  "The  officer  so 
elected  shall  sign  all  bills  of  indictment,  and  conduct  in 
court  all  criminal  or  other  prosecutions  in  the  name  of 
the  Commonwealth,  or  when  the  State  is  a  party,  which 
arise  in  the  county  for  which  he  is  elected,  and  perform 
all  the  duties  which  now  by  law  are  to  be  performed  by 
deputy  attorney-generals ;  and  receive  the  same  fees  or 
emoluments  of  office."  The  argument  is  that  the  officer 
is  only  to  conduct  criminal  proceedings  in  the  courts  of 
the  county  for  which  he  was  elected.  The  statute  does 
not  so  provide,  it  imposes  upon  him  the  duty  of  conduct- 
ing "all  criminal  or  other  prosecutions,  which  arise  in  the 
county  for  which  he  is  elected."  When  an  appeal  is  taken 
from  the  judgment  of  the  court  of  the  county,  in  a  crimi- 
nal case,  that  does  not  change  the  character  of  the  pro- 
ceeding, it  is  still  a  prosecution  arising  in  the  county  for 
which  the  district  attorney  was  elected.  Prior  to  the 
creation  of  the  office,  the  Commonwealth  was  represented 
in  the  Supreme  Court,  in  appeals  in  criminal  cases,  by 
the  attorney-general  or  a  deputy  attorney-general.  Since 
that  date  the  Commonwealth  has  been  represented  in  all 
criminal  appeals  by  the  proper  district  attorney.  This 
has  been  the  almost  universal  practice.  The  fact  that  the 
attorney-general  may  exercise  supervisory  powers  does 
not  render  the  district  attorney  any  the  less  an  official 
representative  of  the  Commonwealth.  The  Constitution 
of  1874,  Article  XIV,  Section  1,  rendered  the  district  at- 
torney a  constitutional  county  officer,  but  did  not  change 
or  limit  his  duties  and  powers. 

Section  five,  of  the  same  article,  not  only  provided  that 
county  officers  in  counties  containing  over  one  hundred 
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and  fifty  thousand  inhabitants  shall  be  paid  by  salary, 
but  added  the  further  limitation  as  to  the  amount  of 
compensation  to  be  received :  "and  the  salary  of  any  such 
oflBcer  and  his  clerks-  heretofore  paid  by  fees,  shall  not 
exceed  the  aggregate  amount  of  fees  earned  during  his 
term  and  collected  by  or  for  him" ;  and  this  section  con- 
tained the  provision  that  county  officers  who  are  salaried 
"shall  pay  all  fees  which  they  may  be  authorized  to  re- 
ceive, into  the  treasury  of  the  county  or  State,  as  may 
be  directed  by  law."  The  Act  of  March  31, 1876,  P.  L.  13, 
enacted  to  carry  into  effect  this  constitutional  provision, 
fixed  the  salaries  to  be  paid  to  district  attorneys  and 
other  county  officers,  in  counties  containing  over  one  hun- 
dred and  fifty  thousand  inhabitants ;  the  sections  of  the 
statute  fixing  the  amount  of  the  salaries  of  the  several  of- 
ficers have  been  amended  by  subsequent  legislation,  but 
the  following  provisions  remain  unchanged.  Section  fif- 
teen enacted  that  the  salaries  fixed,  shall  be  in  lieu  of  all 
or  any  moneys,  fees,  perquisites  or  mileage  which  are 
now  or  may  hereafter  be  received  by  any  officer  named  in 
this  act ;  and  all  moneys,  fees  and  mileage  or  perquisites 
received  by  any  of  them  as  compensation,  fees  or  per- 
quisites, from  any  source  whatever,  shall  in  all  cases  be- 
long to  the  county,  and  shall  be  paid  into  the  treasury, 
except  where  required  to  be  paid  to  the  State.  The  six- 
teenth section  enacted  that  certain  county  officers  desig- 
nated shall  be  paid  the  full  amount  allowed  to  them  by 
this  act ;  these  were  officers  to  whom  fees  were  not  pay- 
able, and  the  district  attorney  was  not  one  of  them.  Then 
follows  this  provision :  "and  all  other  officers  shall  be 
paid  the  amounts  herein  assigned  them,  only  when  the 
net  receipts  of  the  respective  officers  shall  reach  the 
amount  herein  respectively  fixed  for  them."  It  was  held 
under  this  section  that  taking  into  consideration  the  pre- 
ceding section  of  the  statute,  the  "net  receipts"  of  an  of- 
fice of  this  class  are  to  be  ascertained  by  deducting  the 
amount  due  to  the  deputies  and  clerks  from  the  aggregate 
of  fees  received  and  paid  into  the  county  treasury,  and 


Digitized  by  VjOOQIC 


246         SLATTERY  v,  HENDERSHOT,  AppeUant. 

Opinion  of  the  Court.  [72  Pa,  Superior  Ct. 
fees  earned  and  chargeable  upon  the  county:  Bleiler 
V.  Muldoon,  16  Pa.  Superior  Ct.  553.  When  the  net  re- 
ceipts of  the  district  attorney  from  all  sources,  as  thus 
computed,  are  sufficient  to  pay  the  salary  of  the  district 
attorney  he  is  entitled  to  receive  it  under  the  law,  but 
not  otherwise.  This  becomes  material  when  we  come  to 
consider  the  Act  of  May  19, 1887,  P.  L.  138.  The  second 
section  of  that  statute,  which  the  court  below  held  to  en- 
title the  appellee  to  compensation  in  addition  to  the 
amount  of  his  salary  is  as  follows :  "That,  when  the  rec- 
ord in  any  criminal  case  shall  have  been  removed  by  writ 
of  certiorari  or  otherwise  to  the  Supreme  Court  for  re- 
view and  shall  have  been  therein  disposed  of,  the  necessary 
expenses  of  the  district  attorney  in  connection  therewith, 
including  a  reasonable  comi)ensation  for  his  services  to 
be  fixed  by  the  court  in  addition  to  the  regular  fee  now  al- 
lowed him  by  law  for  trying  the  case  in  the  lower  court, 
shall  be  paid  by  the  proper  county.'*  It  is  the  "necessary 
expenses  of  the  district  attorney  in  connection,"  with  the 
case  when  in  the  Supreme  Court,  including  a  reasonable 
compensation  for  his  services,  which  is  to  be  paid  by  the 
county.  It  is  his  expenses  and  services  as  district  attor- 
ney, as  an  officer,  for  which  he  is  to  receive  compensation, 
"in  addition  to  the  regular  fee  now  allowed  him  by  law 
for  trying  the  case  in  the  lower  court."  The  statute  thus 
assimilates  the  compensation  which  it  allows  him  to  the 
fees  of  office  to  which  he  was  entitled,  under  the  law,  in 
the  lower  court.  The  words  give  rise  to  a  clear  implica- 
tion of  the  legislative  intention  to  allow  this  compensa- 
tion to  the  district  attorney  because  it  was  their  belief 
that  his  duty  as  a  public  officer  rendered  it  "necessary" 
for  him  to  incur  expenses  and  render  services  in  repre- 
senting the  Commonwealth  in  such  cases  in  the  Supreme 
Court.  The  allowance  is  in  the  nature  of  costs  in  the 
proceeding.  It  is  an  allowance,  as  costs,  to  the  district 
attorney,  in  addition  to  the  fee  in  the  lower  court.  If  it 
is  anything  but  costs,  if  it  is  a  grant  of  additional  com- 
pensation to  the  district  attorney,  for  something  which 
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he  does  outside  of  his  official  duty,  then  this  section  of  the 
statute  is  clearly  unconstitutional,  for  the  title  of  the 
act  is  "An  Act  providing  for  the  payment  of  costs  in 
criminal  cases  by  the  proper  county" :  Pierie  v.  Phila., 
supra.  Whether  the  title  of  the  act  is  sufficient  to  sus- 
tain this  allowance  as  costs,  may  not  be  free  from  doubt, 
but  assuming  it  to  be  valid  as  costs,  then  it  is  costs  al- 
lowed to  the  district  attorney  in  his  official  capacity. 
When  this  statute  was  enacted  there  were  many  counties 
in  the  State  where  the  district  attorney  was  not  a  salaried 
officer,  and  in  those  counties  the  costs  allowed  by  this 
statute  would  become  the  property  of  the  district  at- 
torney. In  counties  where  the  district  attorney  was  a 
Salaried  officer,  the  costs  thus  received  would  come  within 
the  provisions  of  the  Act  of  1876  which  require  that  **all 
said  moneys,  fees,  mileage  or  i)erquisites,  received  by  any 
of  them  (county  officers),  as  compensation,  fees  or  per- 
quisites, from  any  source  whatever,  shall  in  all  cases  be- 
long to  the  county,  and  shall  be  paid  into  the  county 
treasury.^'  It  might  be  a  matter  of  imi)ortance  to  the  dis- 
trict attorney  in  a  county  where  he  was  paid  by  salary  to 
have  the  compensation  thus  allowed,  in  order  to  make  the 
"net  receipts'^  of  his  office  sufficient  to  pay  his  salary.  If 
this  statute  were  to  attempt  to  do  more  than  this  then  it 
must  under  the  decisions  hereinbefore  cited,  be  held  to  be 
clearly  unconstitutional. 

The  decree  of  the  court  below  is  reversed. 


Mayo,  Appellant,  v.  Morton  School  District. 

School  law — Mandamus — Distinction  on  account  of  color — Act 
of  May  18, 1911,  P.  L,  S81,  Section  U05. 

On  the  trial  of  an  issue  of  fact  in  mandamus  proceedings  under 
the  Act  of  May  18, 1911,  P.  L.  381,  Section  1405,  making  it  unlaw- 
ful "for  any  school  director,  superintendent,  or  teacher,  to  make  any 
distinction  whatever  on  account  of,  or  hy  reason  of,  the  race  or 
color  of  any  pupil  or  scholar  who  may  be  in  attendance  upon,  or 
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seeking  admission  to,  any  public  school/'  where  the  testimony  is 
conflicting,  as  to  whether  such  distinction  was  made^  the  case  is  for 
the  jury. 

Argued  Nov.  18, 1918.  Appeal,  No.  56,  Oct  T.,  1918, 
by  plaintiff,  from  judgment  of  C.  P.  Delaware  Co.,  Sep- 
tember T.,  1915,  No.  49,  on  verdict  for  defendant  in  case 
of  Edward  J.  Mayo  v.  School  District  of  Morton,  and 
Willard  Stover,  Charles  Bishop  et  al..  School  Directors 
of  the  School  District  of  Morton,  and  S.  C.  Bichmond, 
Teacher  and  Principal  of  the  School  District  of  Morton. 
Before  Orlady,  P.  J.,  Portbb,  Hbndebson,  Hbad,  Tbbx- 
LBB  and  Williams,  J  J.    AfQrmed. 

Mandamus  proceedings  under  the  Act  of  May  18, 1911, 
P.  L.  381,  section  1405.    Before  Johnson,  P.  J. 

From  the  record  it  appeared  that  the  action  in  the 
court  below  was  begun  by  a  petition  for  a  mandamus,  ask- 
ing that  the  defendants  be  commanded  to  put  two  chil- 
dren of  the  plaintiff  in  the  same  building  with  white  chil- 
dren, and  averring  as  a  basis  for  said  action  that  said 
children  were  not  so  assigned  by  reason  of  their  color. 

An  answer  denied  this  averment  and  asserted  that  the 
said  children  were  assigned  to  the  building  with  a  view 
to  the  better  discipline  and  education  of  the  children  and 
without  respect  to  the  race  and  color  of  any  pupils  who 
were  in  attendance  or  seeking  admission  to  ^ther  of  said 
public  schools. 

The  evidence  was  conflicting  as  to  whether  any  distinc- 
tion was  made.    The  court  submitted  the  case  to  a  jury. 

Verdict  and  judgment  for  defendants.  Plaintiflf  ap- 
pealed. 

Errors  assigned  were  the  charge  of  the  court,  various 
rulings  on  evidence  and  in  refusing  binding  instructions 
for  plaintiff. 

Q.  Edward  Dickerson,  and  with  him  A.  D.  MacDade, 
for  appellant. 
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William  C.  Alexander,  for  appellee. 

Opinion  by  Henderson,  J.,  July  17, 1919  : 
The  issue  raised  by  the  pleadings  involyes  the  good 
faith  and  legality  of  the  action  of  the  school  authorities  of 
the  school  district  of  the  Borough  of  Morton,  in  assign- 
ing the  plaintiff's  children  to  a  school  maintained  in  what 
is  described  as  the  old  school  building,  rather  than  in  a 
new  building  which  had  been  erected  to  enlarge  the  ac- 
commodations of  the  public  schools  of  the  Borough  of 
Morton.  The  plaintiff  is  a  colored  man,  a  resident,  and 
a  taxpayer  of  the  borough.  His  allegation  was  that  the 
board  of  school  directors,  and  the  superintendent,  and 
certain  teachers  of  the  school,  had  illegally  classified  or 
graded  the  pupils  of  the  schools,  so  that  all  of  the  colored 
pupils,  including  two  of  the  plaintiff's  children,  who  were 
in  the  first  six  grades  of  the  school,  were  placed  or  in- 
instructed  in  the  old  school  building,  and  all  the 
white  children  of  the  same  grades  were  placed  in  the 
new  building.  This  action  was  alleged  to  be  discrimi- 
natory and  violative  of  the  second  proviso  of  Section 
1405,  of  the  Act  of  May  18,  1911,  P.  L.  381,  which 
declares :  "It  shall  be  unlawful  for  any  school  director, 
superintendent,  or  teacher,  to  make  any  distinction  what- 
ever on  account  of,  or  by  reason  of,  the  race  or  color  of 
any  pupil  or  scholar  who  may  be  in  attendance  upon,  or 
seeking  admission  to,  any  public  school."  The  answer 
of  the  defendants  specifically  denied  each  of  the  alle- 
gations of  the  plaintiff,  and  expressly  averred  that  upon 
the  opening  of  the  two  school  buildings,  in  the  Borough 
of  Morton,  provided  for  the  education  of  the  children  in 
the  said  borough,  the  said  board  of  school  directors,  to- 
gether with  the  principal,  proceeded  to  grade  the  pupils 
according  to  their  respective  averages,  grades,  and  dis- 
cipline, having  in  mind  solely  and  only  the  betterment 
of  the  discipline,  the  proper  education  and  grading  of  all 
the  resident  pupils  or  children  of  school  age  within  the 
said  district  of  Morton,  and  without  respect  to  the  race 


Digitized  by  VjOOQIC 


250    MAYO,  AppeUant,  v.  MORTON  SCHOOL  DIST. 

Opinion  of  the  Court.  [72  Pa.  Superior  Ct. 
or  color  of  any  pupils  or  children  who  were  in  attend- 
ance or  seeking  admission  to  either  of  the  said  public 
schools.  It  was  disclosed  by  the  eyidence  that  the  new 
school  house  was  ready  for  occupancy  in  September,  1915, 
and  that  at  the  opening  of  the  school  term,  about  sixty 
of  the  pupils  in  the  sixth  or  lower  grades,  were  placed  in 
the  old  school  building.  Of  these,  four  were  white  chil- 
dren and  the  remainder  colored ;  two  of  the  latter  being 
children  of  the  plaintiff.  The  other  pupils,  about  one 
hundred  and  ten  in  number,  were  admitted  to  the  new 
school  building;  eleven  of  these  were  colored  pupils,  one 
of  whom  was  the  daughter  of  the  plaintiff.  All  of  the 
colored  pupils  in  the  new  schoolhouse  were  in  grades 
above  the  sixth.  The  facts  were  not  in  dispute  as  to  the 
number  of  white  and  colored  children  in  each  of  the 
schools.  The  plaintiff's  contention  was  that  the  division 
made  by  the  school  board  and  the  superintendent  was  evi- 
dence of  a  distinction  in  classification  on  account  of  col- 
or, and,  therefore,  prohibited  by  the  statute.  The  issue 
formed  did  not  bring  into  comparison  or  contrast  the 
relative  capacity  of  white  and  colored  pupils.  There  is 
much  force  in  the  argument  of  the  plaintiflPs  counsel  in 
which  the  merits  and  deserts  of  the  colored  people  are  so 
well  presented,  but  the  narrow  limits  of  this  case  do  not 
permit  us  to  enter  into  so  wide  a  field  of  discussion.  The 
same  section  of  the  school  code  which  prohibits  the  dis- 
crimination alleged  by  the  appellant,  provides :  "That  the 
board  of  school  directors  may  upon  any  cause  shown,  i>er- 
mit  any  pupil  or  pupils  in  any  school  district  to  attend 
such  school  in  said  district  as  the  board  may  deem  proper, 
or  may  classify  and  assign  the  pupils  in  the  district  to 
any  such  school  or  schools  therein  as  it  may  deem  best  in 
order  to  properly  educate  the  same."  The  authority  of 
the  defendants,  therefore,  to  assign  the  pupils  under  their 
control  to  appropriate  schools,  and  to  employ  competent 
teachers  for  their  instruction,  cannot  ^e  denied.  The 
necessity  of  such  a  provision  is  evident.  The  purpose  of 
such  classification  is  to  more  certainly  insure  the  proper 
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education  of  each  child,  and  the  law  commits  to  the  board 
of  school  directors  the  discretion  to  carry  out  this  provi- 
sion. Whether  the  defendants  acted  in  good  faith  in  the 
distribution  of  the  pupils  in  the  several  schools  was  a 
question  of  fact  to  be  determined  by  the  jury.  Voluminous 
evidence  was  introduced  bearing  on  the  issue  raised. 
Much  of  it  had  a  remote  relation  to  the  subject,  but  there 
was  a  direct  contradiction  by  the  defendants  of  all  of  the 
material  allegations  made  in  behalf  of  the  plaintiff.  The 
verdict  of  the  jury  must  be  considered  as  conclusive  un- 
less some  error  was  committed  by  the  court  which  would 
sustain  a  reversal  of  the  judgment. 

The  first  error  complained  of  is  that  the  court  did  not 
sustain  the  demurrer  of  the  plaintiff  to  the  defendants' 
answer,  and  Kaine  v.  Commonwealth,  101  Pa.  494,  is 
cited  as  an  authority  in  support  of  this  proposition.  The 
cases  are  not  alike,  however,  in  this  respect  that  in  the 
case  cited  there  was  not  a  specific  denial  of  the  charge  of 
discrimination  and  distinction ;  while  in  the  case  before 
us  not  only  every  material  averment  is  denied,  but  there 
is  a  definite  explanation  of  the  manner  in  which,  and  the 
purpose  for  which,  the  classification  of  the  pupils  was 
made  which  negatives  the  inference  or  allegation  of  a 
distinction  on  account  of  color.  It  was  the  duty  of  the 
court,  therefore,  to  refer  the  case  to  a  jury.  The  third, 
fourth,  sixth,  seventh,  eleventh,  twelfth,  thirteenth  and 
fourteenth  assignments  of  error  cover  objections  made  to 
the  rejection  and  admission  of  evidence,  and  to  the  an- 
swers of  the  court  to  points  presented  by  the  plaintiff. 
It  was  proposed  to  be  proved  by  the  plaintiff  that  his 
children  who  were  sent  to  the  schools  in  the  old  school 
building  were  eligible  for  admission  to  the  new  school 
building.  The  court  held  that  they  were  prima  facie  eli- 
gible, but  that  the  plaintiff  was  not  competent  to  pass  on 
their  qualifications.  It  was  also  contended  that  the 
action  of  the  board  of  school  directors  in  the  matter  of 
the  grading  of  the  pupils  should  be  evidenced  by  the 
minutes  of  the  board,  and  that  the  testimony  of  the 
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president  of  the  board  of  school  directors  was  not 
competent  to  show  how  the  grading  and  classificaticHi 
was  made.  We  have  examined  this  evidence  and  the  ac- 
tion of  the  court  thereon  with  care,  and  are  of  the  opin- 
ion that  there  was  no  error  in  the  respect  complained  of. 
The  opinion  of  the  plaintiff,  as  to  the  proficiency  of  his 
children,  was  not  binding  on  the  school  board  or  on  the 
principal  of  the  school,  and  could  have  no  bearing  on  the 
action  of  the  school  authorities  in  carrying  out  the  direc- 
tions of  the  law  with  reference  to  the  grading  of  pupils, 
nor  was  there  error  in  permitting  the  president  and  the 
superintendent  to  testify  as  to  the  manner  in  which  the 
classification  was  made  and  the  reason  for  making  it. 
The  evidence  shows  that  it  was  really  made  by  the  super- 
intendent on  information  from  subordinate  teachers  as 
to  the  proficiency  and  deportment  of  the  pupils.  This 
was  not  a  necessary  subject  for  record  in  the  proceedings 
of  the  school  board. 

The  answers  of  the  trial  judge  to  the  third,  fourth,  fifth 
and  sixth  points  were  in  strict  accord  with  the  issue 
and  the  law  governing  the  subject.  In  every  aspect 
of  the  case,  the  question  for  consideration  was  whether 
the  assignment  of  the  plaintiff's  children  to  the  school 
which  they  attended  was  on  account  of  race  or  color. 
There  was  no  legal  presumption  that  a  distinction  was 
made,  and  the  fact  was  to  be  affirmatively  found  by 
the  jury,  if  such  fact  existed.  However  much  one  might 
be  impressed  with  the  belief  that  the  consideration  of 
color  had  influenced  the  action  of  the  school  authorities 
in  the  distribution  of  the  pupils,  taking  into  view  the  re- 
sults of  the  grading,  the  only  tribunal  to  try  the  question 
has  exonerated  the  defendants  from  such  an  imputation. 
The  charge  of  the  learned  trial  judge  brought  plainly  to 
the  attention  of  the  jury  the  point  in  controversy,  and 
the  duty  of  the  jurors  could  not  have  been  misapprehend- 
ed by  them.  There  was  no  denial  of  the  testimony  of  the 
principal  that  he  had  graded  the  pupils  on  the  basis  of 
their  intelligence  and  deportment  and  without  any  ref- 
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erence  to  their  color,  and  with  this  evidence  in  the  case, 
the  issue  was  clear.  The  present  determination  of  the 
case  as  bearing  on  the  administration  of  the  schools  in 
1915,  is  unimportant,  but  it  is  before  us  and  must  be  dis- 
posed of.  It  is  quite  natural  that  the  plaintiff  having 
confidence  in  the  intelligence  and  advancement  of  his 
children  should  be  surprised  by  the  results  of  the  grad- 
ing made  by  the  school  authorities  and  his  suspicion  as 
to  its  fairness  may  have  been  well  founded.  His  appeal 
was,  however,  necessarily  to  a  jury ;  the  law  has  not  pro- 
vided any  other  tribunal  by  which  the  question  raised  by 
him  may  be  determined  on  the  issue  presented  by  the 
pleadings.  A  review  of  the  whole  case  brings  us  to  the 
conclusion  that  the  assignments  of  error  cannot  be  sus- 
tained. 
The  judgment  is  affirmed. 


Kline  v.  Edwards,  Appellants. 

Evidence — Competency  of  witnesses — Death  of  party — Act  of 
June  11, 1891,  P.  L,  287. 

A  witness  is  competent  to  testify  adversely  in  a  proceeding  where 
one  of  the  original  parties  to  a  contract  is  dead,  to  the  extent  to 
which  living  witnesses,  present  at  the  trial,  testified  against  him. 

Where,  in  an  action  of  assumpsit  on  a  judgment  note,  the  plain- 
ti£F  seeks  to  establish  a  partnership  between  the  defendants,  and  a 
consequent  liability,  and  the  evidence  relied  upon  is  given  by  living 
witnesses,  the  defendants  are  competent  to  testi^  adversely  in  con- 
tradiction of  such  testimony,  although  the  original  party  to  the 
contract  is  dead. 

Argued  April  21, 1919.  Appeal,  No.  17,  April  T.,  1919, 
of  G.  W.  McHenry,  from  the  judgment  of  C.  P.  Cambria 
Co.,  June  T.,  1915,  No.  283,  on  verdict  for  plaintiff  in 
case  of  Ethel  Kline,  Executrix  of  Mary  Gittings,  de- 
ceased, V.  B.  L.  Edwards  and  G.  W.  McHenry,  copartners 
trading  as  R.  L.  Edwards.  Before  Oblady,  P.  J.,  Pobtbb, 
Henderson,  Head,  Tebxlbb,  Williams  and  Kbllbe,  JJ. 
Reversed. 


Digitized  by  VjOOQIC 


254  KLINE  v,  EDWARDS,  AppeUant. 

Stat^nent  of  Facts — ^Arguments.  [73  Pa,  Superior  Ct 

Assumpsit  on  judgment  note.    Before  Stephens,  P.  J. 

At  the  trial  the  defendant  made  the  following  oflEer : 

By  Mr.  Shettig :  We  propose  to  prove  by  the  witness 
on  the  stand  that  he  is  the  R.  L.  Edwards  named  as  one 
of  the  defendants  in  this  action,  that  he  personally  and 
individually  purchased  from  Mary  Gittings,  the  timber 
which  is  in  suit;  that  G.  W.  McHenry,  as  codefendant, 
was  not  a  joint  purchaser  thereof  with  the  witness,  but 
that  later  the  witness  sold  to  the  said  G.  W.  McHenry,  a 
one-half  interest  in  said  timber  and  entered  into  an  ar- 
rangement with  the  said  McHenry  that  they  should 
jointly  operate  the  timber  in  question ;  further,  that  the 
witness  individually  had  negotiated  with  Mary  Gittings, 
from  time  to  time,  for  a  period  of  about  two  years  prior 
to  the  actual  purchase  of  the  timber,  and  that  G.  W. 
McHe^ry  was  not  in  anywise  concerned  with  him  in 
these  negotiations  nor  in  the  purchase. 

Objected  to  for  the  reason  that  the  witness  is  a  party 
defendant  in  the  action  and  incompetent  to  testify  to 
anything  that  occurred  before  the  death  of  Mary  Git- 
tings, to  wit,  on  the  17th  day  of  February,  1915. 

By  the  Court:  The  objection  is  sustained,  exception 
noted  and  bill  sealed  to  the  defendant. 

Verdict  for  plaintiff  for  |786.96  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned,  among  others,  were  (9)  ruling  on  evi- 
dence quoting  the  bill  of  exceptions,  and  (12)  refusal  of 
defendant's  motion  for  judgment  n.  o.  v. 

William  A.  McGuire,  M.  D.  Kittell  and  Philip  N. 
Shettiff,  for  appellants. — The  defendants  were  competent 
witnesses :  Roth's  Est-Ebert^s  App.,  150  Pa.  261 ;  Gold  v. 
Scott,  5  Pa.  Superior  Ct.  262;  Bobbins  v.  Farwell,  193 
Pa.  37 ;  Thomas  v.  Miller,  165  Pa.  216 ;  Smith  v.  Summer- 
hill,  31  Pa.  Superior  Ct.  235;  Montelius  v.  Monteliua, 
209  Pa.  541 ;  Rudy  v.  Myton,  19  Pa.  Superior  Ct.  312. 
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J.  Russell  Leech,  and  with  him  Harvey  Roland,  J.  W. 
Leech  and  John  E.  Evans,  for  appellee. 

Opinion  by  Henderson,  J.,  July  17, 1919 : 

The  plaintiff's  action  is  based  on  a  judgment  pitMnis- 
sory  note  dated  April  19,  1913,  signed  by  one  of  the  de- 
fendants, R.  L.  Edwards.  It  was  given  to  secure  the  pay- 
ment of  a  balance  due  under  an  article  of  agreement  of 
the  same  date,  by  the  terms  of  which  Mary  Qittings,  the 
payee  in  the  note,  sold  to  the  said  Edwards  a  quantity  of 
timber  standing  on  her  farm.  The  contract  price  was 
|2,000,  one-half  of  which  was  paid  at  the  time  of  the  exe- 
cution of  the  agreement,  the  note  representing  the  re- 
mainder. 

A  payment  of  |400  on  the  note  was  made  by  Edwards 
May  15,  1914.  Mrs.  Gittings  died  February  17,  1915. 
There  is  no  controversy  in  regard  to  the  consideration 
for  the  note  nor  that  the  signature  of  Edwards  was  genu- 
ine. The  plaintiff  claimed  however  that  the  appellant, 
McHenry,  was  a  partner  of  Edwards  in  the  purchase  and 
that  he  was  therefore  liable  with  Edwards  as  a  maker  of 
the  note.  The  evidence  in  support  of  this  allegation  was 
all  in  parol.  Ethel  KHine,  the  plaintiff,  was  present  dur- 
ing the  negotiations  which  led  up  to  the  signing  of  the 
agreement,  and  was  a  subscribing  vritness  thereto.  Mc- 
Henry was  not  present  nor  named  in  the  transaction. 

The  plaintiff  testified  that  she  saw  McHenry  go  down 
to  the  woods  shortly  after  the  cutting  of  timber  was  be- 
gun, but  she  could  not  say  whether  he  was  there  with 
Edwards  at  the  time  he  started  to  cut  or  not;  and  that 
she  saw  him  there  quite  often  afterwards,  up  to  the  time 
the  timber  was  all  cut,  which  was  the  next  spring  after 
the  contract  was  signed.  She  also  testified  that  the  pay- 
ment of  |400  on  the  note  was  made  by  a  check  of  Ed- 
wards. A.  J.  Eline  testified  that  he  lived  on  the  farm  at 
the  time  the  timber  was  sold,  and  that  he  saw  McHenry 
'^around  there"  while  the  timber  was  being  cut,  and  that 
Edwards  and  McHenry  were  there  to  look  after  the  set- 
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ting  up  of  a  mill  after  the  cutting  had  begun.  Edwards 
and  McHenry  continued  going  back  and  forward  during 
the  summer  of  1913,  and  manufactured  the  timber  and 
sold  it  as  stated  by  this  witness.  According  to  the  testi- 
mony of  James  Giles,  McHenry  said  to  him  on  one  oc- 
casion :  "That  is  a  nice  piece  of  timber  R.  L.  Edwards 
and  I  bought  from  the  widow  Gittings" ;  and  some  con- 
versation was  had  with  reference  to  getting  out  the  tim- 
ber. Evidence  was  offered  that  one,  McCombie,  pur- 
chased some  lumber  on  the  Gittings  tract  from  McHenry ; 
and  a  witness  named  Lute  testified  that  about  a  year 
and  a  half  after  Edwards  left  the  country,  he  bought 
some  mine-prop  timber  on  the  land  from  McHenry. 

This  constituted  the  substance  of  the  testimony  relied 
on  to  charge  the  appellant.  At  the  conclusion  of  plain- 
tiff's evidence  a  motion  for  a  compulsory  nonsuit  was 
made  and  overruled,  whereupon  the  defendants  called 
R.  L.  Edwards  and  made  the  offer  of  proof  set  forth  in 
the  ninth  assignment.  This  offer  was  objected  to  for  the 
reason  that  the  witness  was  a  party  defendant  in  the 
action,  and  incompetent  to  testify  to  anything  that  oc- 
curred before  the  death  of  Mary  Gittings.  The  objection 
was  sustained  by  the  learned  trial  judge.  The  appellant 
was  then  called  by  whom  it  was  proposed  to  prove  that 
R.  L.  Edwards,  his  codefendant,  personally  and  individ- 
ually purchased  the  timber;  that  the  witness  was  not  a 
joint  purchaser  thereof;  but  that  at  a  later  time  he 
bought  from  Edwards  a  half  interest  in  the  timber  and 
entered  into  an  arrangement  with  him  that  they  would 
jointly  carry  on  the  timber  operation.  This  offer  was  ob- 
jected to  for  the  reason  that  the  witness  was  a  defendant 
and  incompetent  to  testify  to  anything  that  occurred  be- 
fore the  death  of  Mary  Gittings.  The  objection  was  sus- 
tained by  the  court. 

The  action  of  the  court  in  rejecting  these  offers  of  evi- 
dence is  the  principal  subject  of  discussion  in  the  argu- 
ment presented  by  the  learned  counsel  for  the  appellant. 
T^Tiat  the  plaintiff  sought  to  do  was  to  show  by  the  parol 
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proofs  offered  that  McHenry  was  a  party  to  the  ccmtract 
for  the  purchase  of  the  timber.  This  could  no(t  be  done 
by  the  contract  itself  nor  by  the  evidence  bearing  on  the 
execution  of  the  agreement  and  the  payment  of  the  pur- 
chase-price,  for  McHenry  was  not  known  in  that  trans- 
acticm.  It  was  the  evidence  of  the  witnesses  called  by 
the  plaintiff  on  which  reliance  was  placed  to  fix  a  lia- 
bility on  him.  He  was  therefore  a  competent  witness 
under  the  Act  of  June  11,  1891,  to  contradict  or  explain 
relevant  conversations  or  events  transpiring  between^  or 
in  the  presence  or  hearing  of^  the  witnesses  and  himself. 
The  statute  referred  to  makes  a  surviving  partj  a  com- 
petent witness  ^^to  any  relevant  matter  although  it  may 

have  occurred  before  the  death  of  said  party if,  and 

only  if,  such  relevant  matter  occurred  between  himself 
and  another  person  who  may  be  living  at  the  time  of  the 
trial  and  may  be  competent  to  testify,  and  who  does  so 
testify  upon  the  trial  against  such  surviving  or  remaining 
party  or  against  a  i)erson  whose  interest  may  be  thus 
adverse,  or  if  such  relevant  matter  occur  in  the  presence 
or  hearing  of  such  other  living  or  competent  person." 

If  the  testimony  offered  by  the  plaintiff  related  to  rele- 
vant matters,  the  competency  of  the  defendants  to  testify 
on  the  same  subject  is  established  by  the  very  terms  of 
the  statute;  and  inasmuch  as  the  aggregate  of  this  evi- 
dence was  intended  to  have  the  effect  ot  showing  that 
McHenry  was  a  partner  of  Edwards  in  the  purchase  of 
the  timber,  each  of  the  defendants  was  a  competent  wit- 
ness with  respect  to  the  occurrences  and  conversations  to 
which  the  testimony  of  the  plaintiff  related  of  which 
either  of  them  had  personal  knowledge.  Inasmuch, 
therefore,  as  all  of  the  evidence  on  which  the  plaintiff 
relied  to  secure  a  judgment  against  McHenry  was  given 
by  living  witnesses  who  testified  at  the  trial,  he  was 
qualified  to  testify  adversely  to  the  plaintiff  to  the  ex- 
tent to  which  the  witnesses  of  the  latter  involved  him  as 
a  copartner  in  the  business.  Objection  to  the  evidence 
was  expressly  made  on  the  ground  that  the  witness  was 
Vol.  Lxxn — 17 
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not  competent  to  testify  to  anything  that  occurred  before 
the  death  of  Mary  Gittings^  and  this  propositioii  of  law 
the  court  sustained.  If  it  had  been  objected  that  the 
offer  of  proof  was  larger  than  the  capacity  of  the  wit- 
ness, a  different  i)Osition  might  have  been  presented; 
but  where  the  right  to  testify  at  all  was  broadly  denied, 
the  effect  of  the  Act  of  1891  was  overlooked  and  the  right 
of  the  appellant  abridged :  Robins  v.  Farwell,  193  Pa. 
37;  Brumbach  v.  Johnson,  187  Pa.  602;  Roths's  Est.,  150 
Pa.  261.  The  defendants  were  entitled  to  be  heard  in 
explanation  or  contradiction  of  the  relevant  matter  pre- 
sented by  the  plaintiff  tending  to  establish  the  liability  of 
McHenry.  The  judgment  is  reversed  with  a  venire  facias 
de  novo. 


Wrenshall's  Estate. 


Decedent's  estate — WxLls'-Conatruction  of  wills— Trusts. 

A  bequest  of  the  balance  of  a  fund,  derived  from  the  sale  of  cer* 
tain  shares  of  stock,  to  be  used  in  keeping  in  order  lots  in  a  ceme- 
tery, paying  any  debts  and  funeral  expenses,  and  in  caring  for  an 
old  horse,  creates  a  trust  for  the  purposes  before  mentioned. 

Where  the  funds  so  entrusted  are  of  an  amount  not  incommen- 
surate with  the  purposes  of  the  trust,  it  cannot  be  said  as  a  matter 
of  law,  that  a  lesser  sum  would  be  sufficient,  and  that  the  trust  could 
thus  be  carried  out,  leavinsr  a  balance  undisposed  of. 

Where  the  bequest,  read  in  connection  with  the  whole  will,  clearly 
establishes  the  intention  to  create  a  trust,  it  will  not  be  set  aside. 

Argued  May  1,  1919.  Appeal,  No.  37,  April  T.,  1919, 
by  Charles  E.  Wrenshall,  from  the  final  decree  of  O.  C. 
Allegheny  Co.,  Sept.  T.,  1917,  No.  260,  sustaining  excep- 
tions to  adjudication  in  the  estate  of  Mary  Wrenshall,  de- 
ceased. Before  Orlady,  P.  J.,  Porter,  Henderson, 
Head,  Trexlbr,  Williams  and  Keller,  JJ.    Reversed. 

Exceptions  to  adjudication.    Before  Trimble,  J. 
The  opinion  of  the  Superior  Court  states  the  case- 


Digitized  by  VjOOQIC 


WRBNSHALL'S  ESTATE.  259 

258,  (1919).]    Statement  of  Facts— Opinion  of  the  Court 

The  court  confirmed  the  exceptions  and  modified  the 
decree. 

Error  assigned  was  the  decree  of  the  court. 

F.  C.  McGirr,  and  with  him  John  P.  Egan,  for  appe- 
lant.— The  purposes  of  the  trust  were  accomplished,  and 
the  balance  in  the  hands  of  the  trustees  clearly  belonged 
to  the  next  of  kin:  Sheets's  Est,  52  Pa. ^57;  Wunder's 
Est.,  29  Pa.  Co.  Ct.  543;  Nebinger's  Est.,  135  Pa.  399; 
Corr's  Est.,  202  Pa.  391 ;  GrojBPs  App.,  45  Pa.  379. 

C.  K.  Robinson,  and  with  him  F.  H.  Kennedy,  for  ap- 
pellee, cited:  Watson  v.  Martin,  228  Pa.  248;  Smith  v. 
Davis,  1  Grant  Cases  158;  Dickson's  Est.,  7  D.  R.  699; 
Reimer's  Est.,  159  Pa.  212 ;  40  Cyc.  1742 ;  Walter's  App., 
95  Pa.  305;  Etter  v.  Green  wait,  98  Pa.  422. 

Opinion  by  Henderson,  J.,  July  17, 1919 : 
The  controversy  in  this  case  arises  out  of  a  bequest 
contained  in  the  will  of  Mary  Wrenshall.  The  form  of 
the  bequest  is :  "I  wish  92  shares  of  the  stock  sold,  from 
this  money  I  give  Mary  W.  Reese  five  hundred  (500) 
dollars,  Mary  Swartzwelder  five  hundred  (500)  dollars, 
Myra  Ulma  three  hundred,  300  dollars.  The  balance  of 
money  to  ^o  to  my  brother  W.  E.  Wrenshall — ^to  be  used 
for  keeping  in  order  lots  in  Melrose  Cemetery ;  paying 
any  debts  I  may  have — also  funeral  expenses — and  in 
caring  for  our  faithful  horse  Bob — with  the  request  that 
he  will  never  be  sold." 

The  stock  referred  to  was  shares  held  by  the  decedent 
in  the  Monongahela  Inclined  Plane  Company.  She 
owned  a  larger  number  of  shares,  which  were  given  in 
other  bequests  to  certain  legatees,  among  whom  was  her 
brother,  W.  E.  Wrenshall.  The  92  shares  to  which  the 
bequest  under  consideration  related  were  sold  by  the  ex- 
ecutor for  $5,704.  Out  of  that  sum  he  paid  the  three 
legacies  mentioned,  amounting  to  |1,300,  and  paid  debts 
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of  the  decedent  amounting  to  |1  J17.07.  After  these  dis- 
bursements 12,686.93  remained  in  the  hands  of  the  execu- 
tor. At  the  distribution  of  the  estate  this  balance  was 
claimed  by  W.  E.  Wrenshall  and  also  by  the  heirs  of  the 
testator  less  |500  deducted  by  agreement  of  W.  E.  Wren- 
shall  and  the  other  heirs  for  keeping  the  cemetery  lots 
in  order. 

The  contention  of  the  appellants  was  that  the  fund 
given  to  the  legatee  was  a  trust  fund;  that  the  purposes 
for  which  the  trust  was  created  had  been  complied  with ; 
and  that  the  sum  of  12^86.93  was  a  portion  of  the  estate 
not  disposed  of  in  the  will  and  therefore  passed  to 
the  heirs  under  the  intestate  law,  as  there  was  no  residu- 
ary clause  in  the  will. 

It  is  claimed  on  behalf  of  W.  E.  Wrenshall  that  the  gift 
was  to  him  personally,  charged  with  the  payment  of 
debts,  the  legacies  mentioned,  the  care  of  the  horse,  and 
the  care  of  the  cemetery  lots.  The  learned  judge  of  the 
orphans'  court  awarded  the  fund  to  W.  E.  Wrenshall  in 
accordance  with  the  claim  of  the  latter  that  the  gift  was 
a  personal  gift  to  him,  charged  with  the  payments  named 
in  the  will. 

Careful  consideration  of  the  subject  leads  us  to  a  dif- 
ferent conclusion  from  that  reached  by  the  orphans' 
court.  The  controlling  words  of  the  bequest  are:  "The 
balance  of  money  to  go  to  my  brother,  W.  E:  Wrenshall 
to  be  used  for,"  etc. 

These  words  seem  to  us  to  set  apart  the  whole  of  the 
fund  in  question  for  the  uses  expressed  by  the  testator. 
It  is  not  a  case  of  a  direct  gift  of  land  or  chattels  to  a 
legatee,  out  of  which  he  shall  pay  certain  sums  to  other 
beneficiaries.  The  distinction  is  well  established  that 
where  a  gift  is  to  one  with  a  charge  on  the  thing  given  to 
be  paid  by  the  devisee  or  legatee,  the  title  vests  as  a  per- 
sonal gift  in  such  devisee  or  legatee,  and  what  is  left  of 
the  estate  so  given  after  the  payment  of  the  charge  is  the 
personal  property  of  the  devisee  or  legatee.  But  the  lan- 
guage now  under  consideration  is  not  of  that  import. 
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The  balance  of  money  referred  to  is  that  which  remains 
after  the  payment  of  the  legacies  to  the  three  persons 
named  in  the  bequests^  and  that  balance  is  to  be  used  for 
the  purposes  indicated  by  the  testator.  It  is  placed  in  the 
hands  of  her  brother  who  was  by  appointment  in  the  same 
will  made  her  executor.  But  we  are  unable  to  avoid  the 
conclusion  that  the  amount  thus  set  apart  was  intended 
by  the  testator  to  be  used  for  the  purposes  there  specified : 
King  V.  Dennison,  1  Vesey  &  Beames  272 ;  GrojBPs  App., 
45  Pa.  379 ;  1  Perry  on  Trusts,  Sec.  152. 

By  a  preceding  bequest  the  testator  gave  to  W.  E. 
Wrenshall  |1,000  and  200  shares  of  stock,  and  in  a  sub- 
sequent part  of  the  will  she  also  gave  to  him  her  interest 
in  the  old  home  furniture  consisting  of  portraits,  clock 
and  sideboard  in  the  dining  room,  and  portraits,  mirrors 
and  tables  in  the  parlor.  She  had  an  understanding  of 
the  language  necessary  to  bequeath  the  property  given 
directly  to  her  brother,  and  it  is  not  consistent  with  these 
other  parts  of  the  will  to  hold  that  the  proceeds  of  92 
shares  of  stock  not  necessary  to  pay  legacies  and  debts 
was  to  be  considered  a  gift  to  her  brother.  Reading  the 
clause  in  question  in  connection  with  the  whole  will,  it 
should  be  construed  to  create  a  trust  to  carry  out  the  pur- 
poses there  expressed.  In  this  view  of  the  case  the  claim 
of  W.  E.  Wrenshall  could  not  be  sustained. 

A  difficulty  in  the  way  of  the  api>ellants  is  that  there 
is  no  fund  for  distribution.  It  is  true  the  litigants  api)ear 
to  have  decided  that  $500  is  a  sufficient  amount  to  be 
reserved  for  care  of  the  Melrose  cemetery  lots;  but  they 
were  not  empowered  to  determine  what  scant  attention 
these  lots  should  receive.  The  estate  of  the  testator  went  to 
collateral  heirs.  She  was  at  liberty  to  dispose  of  it  as 
she  pleased  for  any  lawful  purposes.  It  has  not  been 
made  to  appear  that  the  use  of  the  sum  remaining  in  the 
hands  of  the  executor  might  not  be  set  apart  by  her  for 
such  care  of  the  lots  as  it  would  provide.  Persons  inter- 
ested in  diminishing  the  fund  to  be  used  for  the  object 
named  by  the  testator  are  not  competent  to  fix  the 
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amount^  if  that  could  be  done  at  all.  It  is  very  obvious 
that  the  income  from  the  amount  set  apart,  five  hundred 
dollars,  would  make  slight  provision  for  care  at  the  pres- 
ent time.  We  are  not  informed  how  many  lots  there  were 
nor  what  the  size  of  them  is,  but  we  may  infer  that  they 
are  plots  of  ground  owned  by  the  family  for  burial  pur- 
poses, and  the  suitable  decoration  and  care  of  them  would 
naturally  be  a  subject  in  which  the  testator  would  be  in- 
terested, and  her  direction  is  the  controlling  consider- 
ation. 

It  follows  that  the  fund  is  payable  to  W.  E.  Wrenshall 
as  trustee  for  the  uses  declared  in  the  will.  The  de- 
cree is  reversed  and  the  record  remitted  for  the  purpose 
of  distribution  in  accordance  with  this  opinion.  Costs 
to  be  paid  out  of  estate. 


Work  V.  Adams,  Appellant. 

Practice,  C.  P, — Judgment  for  want  of  an  affidavit  of  defense^' 
Practice  Act  of  1915,  Section  11 — Refusal  to  open  judgment. 

The  refusal  of  the  lower  court  to  open  a  judgment  entered  for 
■want  of  an  affidavit  of  defense,  as  required  by  the  provisions  of  the 
Act  of  1916,  will  not  be  reversed  on  appeal.  The  provisions  of  the 
statute  are  designed  to  promote  the  prompt  and  convenient  ad- 
ministration of  justice,  and  the  plaintiff  is  in  the  exercise  of  his 
statutory  rights  if  he  takes  judgment^  when  the  defendants  failed 
to  observe  the  requirements  of  the  law. 

Judgments — Illegal  judgments — Proceeding  on  merits — Waiver 
of  defects. 

The  proper  practice  to  avoid  a  judgment  illegally  entered  is  by  an 
a^.  plication  to  strike  off.  Where  the  defendant  has  presented  a 
petition  praying  the  court  to  open  the  judgment  and  let  him  into 
a  defense,  on  the  merits,  he  will  be  considered  to  have  waived  any 
formal  defects  in  the  form  of  service,  and  must  be  held  to  have 
submitted  himself  to  the  jurisdiction  of  the  court. 

Argued  April  16,  1919.  Appeal,  No.  110,  April  T., 
1918,  by  Lon  R.  Adams,  from  order  of  C.  P.  Jeflferson  Co., 
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April  T.,  1918,  No,  22,  discharging  rule  to  open  judgment 
in  case  of  A.  N.  Work,  A.  L.  Lukehart,  McKean  Harl,  sur- 
viving and  liquidating  partners  of  the  firm  of  A.  N. 
Work,  trading  and  doing  business  as  The  Falls  Creek 
Planing  Mill  Company,  v.  Lon  R.  Adams  and  J.  J. 
Heiges,  trading  and  doing  business  under  the  firm  name 
and  style  of  Adams  and  Heiges.  Before  Oelady,  P.  J., 
PoBTEB,  Henderson,  Head,  Tebxlbe,  Williams  and 
KsLLEB,  JJ.    Affirmed. 

Eule  to  open  judgment.    Before  Cobbbt,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 
The  court  discharged  the  rule  to  open  judgment. 

Error  assigned  was  the  order  of  the  court. 

W.  L.  McCracken,  and  with  him  W.  B.  Adams,  for  ap- 
pellant. 

Lisle  D.  McCall,  for  appellee. 

Opinion  by  Henderson,  J.,  July  17, 1919 : 
This  is  an  appeal  from  the  refusal  of  the  court  to  open 
a  judgment  taken  by  default  for  want  of  an  affidavit  of 
defense  in  an  action  of  assumpsit.  The  summons  and  a 
copy  of  the  statement  of  claim  were  regularly  served  on 
the  appellant  Lon  R.  Adams.  More  than  fifteen  days 
after  the  date  of  the  service,  no  affidavit  having  been  filed, 
judgment  was  taken  pursuant  to  the  provisions  of  Sec- 
tion 17  of  the  Practice  Act  of  1915.  The  petition  to  open 
does  not  set  forth  a  sufficient  excuse  for  the  omission  to 
file  an  affidavit,  nor  do  we  find  in  the  depositions  taken 
any  evidence  which  relieves  the  defendant  from  the 
charge  of  negligence  in  that  respect.  He  testified :  ^^As 
to  the  reason  why  I  did  not  file  my  affidavit  of  defense  in 
this  case  within  the  required  fifteen  days,  I  left  it  with 
my  brother,  and  I  guess  he  forgot  it.  My  brother  is  a 
practicing  attorney  and  I  was  depending  on  him  to  tell 
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me  what  to  do."    The  summons  and  the  statement  of  claim 
had  been  left  with  the  defendant's  attorney  by  the  sheriff 
for  the  purpose  of  having  him  accept  service  for  the  de- 
fendants and  it  was  in  his  custody  for  several  weeks. 
When  the  sheriff  learned  on  inquiry  that  he  had  not  ac- 
cepted service,  he  took  the  writ  and  copy  of  statement  of 
claim  and  served  it  on  the  defendant.    The  deposition  of 
counsel  does  not  place  the  defendants'  case  in  a  more 
favorable  attitude.    The  attorney  had  some  conversation 
with  the  plaintiffs'  attorney  in  regard  to  compromising 
the  claim,  but  there  is  no  suggestion  of  any  misleading 
or  deception  practiced  by  the  plaintiff's  attorney  with  ref- 
erence to  the  filing  of  a  defense.    It  does  not  appear  that 
the  defendant  notified  his  attorney  that  the  summons  and 
statement  of  claim  had  been  served  on  him.    The  learned 
judge  of  the  court  below  was  of  the  opinion  that  the  facts 
disclosed  by  the  evidence  did  not  afford  a  reasonable  ex- 
cuse for  the  failure  to  file  an  affidavit  of  defense,  and  that 
conclusion  we  approve.    The  provisions  of  the  statute 
are  designed  to  promote  the  prcwnpt  and  convenient  ad- 
ministration of  justice,  and  the  plaintiffs  were  in  the  exer- 
cise of  a  statutory  right  in  taking  judgment  when  the  de- 
fendants failed  to  observe  the  mandate  of  the  law  which 
required  them  to  present  their  defense,  if  they  wished  to 
be  heard,  within  fifteen  days  after  service  of  the  writ  and 
statement  of  claim.    In  the  tenth  paragraph  of  the  pe- 
tition to  open  the  plaintiff  alleges  that  the  statement  of 
claim  has  not  endorsed  thereon  the  name  and  address  of 
any  i)erson  within  the  county  on  whom  papers  could  have 
been  served.    There  was  endorsed  thereon  the  name  of 
the  plaintiffs'  counsel  living  at  DuBois,  in  Clearfield 
County,  but  this  it  is  alleged  was  not  a  compliance  with 
the  requirement  of  the  law,  by  reason  whereof  the  judg- 
ment was  improvidently  entered  and  is  void.    This  propo- 
sition was  presented  at  the  conclusion  of  the  petition  and 
was  apparently  an  afterthought,  for  the  preceding  part 
of  the  petition  is  devoted  wholly  to  the  defense  on  the 
merits  which  is  sought  to  be  set  up.    The  objection  to  the 
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validity  of  the  judgment  is  inconsistent  with  the  appli- 
cation to  open,  which  was  the  proceeding  before  the  court. 
Such  an  application  admits  the  regularity  of  the  judg- 
ment, but  seeks  the  opportunity  to  present  a  defense  on 
the  merits.  The  proper  practice  to  avoid  a  judgment 
illegally  entered  is  by  an  application  to  strike  off.  The 
proceedings  are  of  a  different  nature  and  are  based  on 
different  theories  as  to  the  relief  sought.  The  petition 
to  open  raised  an  issue  as  to  the  merits  of  the  defense. 
Depositions  were  taken  in  support  of  the  rule  and  in  op- 
X>06ition  thereto.  When  the  appellant  appealed  to  the 
court  for  a  hearing  on  the  merits,  he  waived  the  formal 
defects  in  the  form  of  service  and  must  be  held  to  have 
submitted  himself  to  the  jurisdiction  of  the  court:  Jean- 
nette  Borough  v.  Roehme,  9  Pa.  Superior  Ct.  33, 197  Pa. 
230 ;  Phila.  v.  Adams,  15  Pa.  Superior  Ct.  483. 

One  of  the  plaintiff  firm  died  before  the  action  was 
brought  and  the  court  refused  to  consider  the  depositions 
of  the  defendants  in  regard  to  the  purchase  of  materials 
from  the  plaintiffs.  No  reference  was  made  in  the  opin- 
ion to  the  Act  of  1891,  but  it  does  not  appear  that  the  de- 
fendants were  competent  under  that  act  to  testify  to  the 
matters  proposed  to  be  proved.  Moreover  if  the  deposi- 
tions had  been  taken  into  consideration  in  connection 
with  the  other  evidence  in  the  case,  the  court  would  have 
been  clearly  warranted  in  declining  to  open  the  judgment 
on  the  merits.  The  strong  preponderance  of  evidence 
tends  to  show  that  the  contract  was  undertaken  by  the 
defendants  jointly;  that  the  work  was  so  completed 
and  that  they  were  jointly  paid  therefor  as  partners  in  the 
transaction.  In  any  view  of  the  case,  therefore,  the 
action  of  the  court  in  declining  to  open  the  judgment  may 
well  be  sustained.  The  appeal  is  dismissed  at  the  cost 
of  the  appellants  and  the  decree  of  the  court  affirmed. 
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Green,  Appellant,  v.  Dick  &  Shope. 

Promissory  notes  —  NegoHahility  —  Confession  of  judgment  — 
Holder  in  due  course— Act  of  May  16,  1901,  P.  L.  IH. 

1.  A  warrant  of  attorn^  authorizing  confession  of  judgment  "at 
any  time  after  the  ahove  note  becomes  due"  does  not  a£Fect  the 
negotiability  of  the  instrument  under  the  provisions  of  Section  5 
of  the  Act  of  May  16, 1901,  P.  L.  194  (Negotiable  Instrument  Law). 
An  obligation  otherwise  negotiable  does  not  lose  its  n^otiable 
quality,  by  reason  of  a  warrant  of  attorney  authorizing  the  confu- 
sion of  judgment  after  the  debt  becomes  payable. 

2.  Where  the  title  of  the  holder  of  a  promissory  note  is  not  de- 
fective, the  burden  of  proof  rests  upon  the  defendant  to  show  that 
the  plaintiff  obtained  the  obligation  under  circumstances  which 
would  permit  the  makers  to  defend,  as  against  the  payee,  and  when 
a  petition  on  rule  to  open  a  judgment  fails  to  allege  any  such  de- 
fect, the  court  does  not  err  in  discharging  the  rule. 

Argued  April  16,  1919.  Appeal,  No.  Ill,  April  T., 
1919,  by  plaintiff,  from  order  and  decree  of  C.  P.  Indiana 
Co.,  Dec.  T.,  1916,  No.  121,  opening  judgment  in  case  of 
A.  W.  Green,  now  for  the  use  of  The  Kinsman  Banking 
Co.,  V.  Laura  E.  Dick  and  Clyde  H.  Shope.    Before  Oe- 

LADY,  P.  J.,  POETBB,  HENDERSON,  ELEAO,  TEBXLBB,  WIL- 
LIAMS and  Kellee,  JJ.    Reversed. 

Rule  to  open  judgment.    Before  Langham,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 
The  court  made  absolute  the  rule  to  open  judgment. 

Error  as9igned  was  the  order  of  the  court. 

O.  J.  Feit,  of  Peelor  d  Feit,  and  with  him  Ernest  Stew- 
art,  for  appellant. — The  note  was  a  n^otiable  instru- 
ment in  the  hands  of  bona  fide  purchaser  for  value  before 
maturity  and  the  court  should  have  refused  to  open  the 
judgment:  Empire  National  Bank  v.  Highgrade  O.  R. 
Co.,  260  Pa.  255;  Second  National  Bank  of  Pittsburgh 
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V.  Uoffman,  229  Pa.  429;  Howie  v.  Lewis,  14  Pa.  Supe- 
rior Ct.  237;  Howie  v.  Lewis,  196  Pa.  558;  Jenkintown 
N.  Bank's  App.,  124  Pa.  337. 

William  Batiks^  and  with  him  Samuel  Cunningham, 
for  appellee. — The  case  was  for  the  jury  to  determine 
whether  or  not  the  plaintiff  was  a  holder  in  good  faith 
before  maturity :  Second  National  Bank  v.  Hoffman,  229 
Pa.  429;  Davis  v.  Snyder,  248  Pa.  568;  Levy  v.  GilUgan, 
244  Pa.  276. 

Opinion  by  Henderson,  J.,  July  17, 1919 : 
The  plaintiff  entered  judgment  on  a  promissory  note 
containing  a  warrant  of  attorney  authorizing  the  confes- 
sion of  judgment.  The  defendants  presented  a  petition 
asking  that  the  judgment  be  opened  to  permit  them  to 
make  defense;  on  which  petition  a  rule  was  granted. 
The  rule  was  subsequently  made  absolute  on  depositions 
taken.  The  complaint  of  the  appellant  is  that  the  obli- 
gation on  which  the  judgment  was  entered  was  a  prom- 
issory note;  that  it  was  endorsed  to  the  plaintiff  bank 
before  maturity  in  due  course ;  and  that  the  defense  set 
up  is  not  available  in  this  action.  The  obligation  with 
two  others  of  like  date  and  amount  were  given  by  the 
defendants  to  A.  W.  Green,  the  payee,  for  the  purchase- 
price  of  a  stallion  bought  by  them  from  him.  Shope  made 
the  contract  with  Green  for  the  horse  on  the  sixth  of 
March,  1915,  at  East  Orville,  Ohio.  The  notes  were 
signed  at  the  home  of  the  defendants  near  Vintondale, 
Pa.,  and  sent  to  Green  by  mail.  The  horse  was  shipped 
to  the  defendants  and  received  on  the  eleventh  day  of 
March,  1915,  and  kept  until  the  latter  part  of  February, 
1916.  The  petition  to  open  the  judgment  sets  forth  that 
in  February,  1916 :  ^'Said  stallion  proving  unsatisfactory, 
the  said  A.  W.  Green  agreed  to  exchange  said  stallion  for 
another  stallion  of  equal  value,  and  in  pursuance  of  such 
arrangement,  on  or  about  May,  1916,  the  exchange  was 
made.    The  said  Clyde  H.  Shope  receiving  another  stal- 
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lion  in  place  of  the  one  first  purchased  which  had  hereto- 
fore been  duly  returned  to  the  plaintiff,  A.  W.  Gre«i.^* 
The  reason  given  by  Shope  for  the  exchange  was  that  the 
first  horse  "wasn't  a  sure  breeder/^  The  horse  received  in 
place  of  that  first  sold  was  called  Col.  Parkman.  By  let- 
ter dated  February  3, 1916,  Green  had  proposed  that  the 
defendants  return  the  horse  to  him  if  he  was  unsatisfac- 
tory to  them  and  take  the  horse  Col.  Parkman  in  place  of 
him,  or  if  they  preferred,  take  another  horse  from  his 
place,  and  if  they  chose  to  do  this,  he.  Green,  would  pay 
the  freight  on  the  horse  returned  to  him.  At  the  time  of 
the  exchange  a  written  guarantee  was  given  by  Green 
thajt  the  horse  was  a  reliable  breeder  and  that  if  he  did 
not  fill  the  guarantee,  after  a  fair  trial,  Green  would 
furnish  another  horse  of  equal  value  in  his  place.  The 
allegation  of  the  defendants  was  that  the  Parkman  horse 
was  not  in  sound  condition  when  he  was  received  by 
them,  and  that  he  grew  worse,  from  time  to  tune,  and 
that  he  died  in  about  four  months  after  he  was  received. 
The  business  with  respect  to  the  exchange  of  the  horse 
was  conducted  by  Mr.  Kuhn,  an  agent  of  Green's,  living 
in  7  the  vicinity  of  the  defendant's  residence,  and  it  may 
be  inferred  from  the  evidence  that  the  horse.  Col.  Park- 
man,  was  in  that  region  when  the  exchange  was  agreed 
to.  The  plaintiff  bank  objected  to  the  admissibility  of 
the  evidence  of  the  defendants  on  the  ground  that  it  took 
the  note  for  a  valuable  consideration  before  maturity 
without  notice,  and  that  it  was  therefore  a  holder  in  due 
course.  The  learned  judge  in  disposing  of  the  rule  op- 
ened the  judgment  and  directed  the  case  to  be  placed  on 
the  list  for  trial  by  a  jury  without  passing  on  the  ques- 
tion of  the  negotiable  or  nonnegotiable  character  of  the 
note  in  question.  In  so  doing  he  failed  to  consider  the 
important  preliminary  questiqn  whether  the  defense  pro- 
posed to  be  introduced  is  available  against  the  present 
holder  of  the  note;  for  if  the  title  of  the  payee  was  not 
defective  and  the  note  was  negotiable,  the  endorsee  took 
it  free  from  the  defense  now  offered,  and  the  defendants 
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are  not  entitled  to  the  relief  which  they  seek  by  an  ap- 
peal to  the  equitable  power  of  the  conrt.  The  59th  Sec- 
tion of  the  Act  of  May  16, 1901,  P.  L.  194,  provides  that 
every  holder  is  deemed  prima  facie  to  be  a  holder  in  due 
course;  but  when  it  is  shown  that  the  title  of  any  person 
who  has  negotiated  the  instrument  was  defective  the  bur- 
den is  on  the  holder  to  prove  that  he  or  some  person  under 
whom  he  claims  acquired  the  title  as  holder  in  due  course. 
The  55th  section  of  the  act  defines  a  defective  title:  "the 
title  of  a  person  who  negotiates  an  instrument  is  defective 
within  the  meaning  of  this  Act  when  he  obtained  the  in- 
strument or  any  signature  thereto  by  fraud,  duress,  f OTce, 
or  fear,  or  other  unlawful  means,  or  for  any  illegal  con- 
sideration, or  when  he  n^otiates  it  in  breach  of  faith,  or 
under  such  circumstances  as  amount  to  a  fraud/'  It  will 
thus  be  seen  that  to  put  the  holder  of  the  note  on  proof 
of  the  bona  fides  of  his  title,  it  is  necessary  for  the  de- 
fendant to  show  that  the  title  of  the  person  who  n^oti- 
ated  the  instrument  was  defective  by  reason  of  one  or 
more  of  the  causes  enumerated  in  this  section.  If  the 
holder's  title  was  not  defective,  the  burden  of  proof  rests 
on  the  defendants  to  show  that  the  plaintiff  obtained  the 
obligation  under  circumstances  which  permit  the  makers 
to  defend  as  against  the  payee.  It  was  argued  by  the  ap 
pellee  that  the  note  is  not  negotiable  because  of  the  fact 
that  the  warrant  of  attorney  authorizes  a  confession  of 
judgment  "at  any  time  after  the  above  note  became  due*' ; 
whereas  Section  5  of  the  Act  of  1901  provides  that 
the  n^otiable  character  of  an  instrument,  otherwise  ne- 
gotiable, is  not  affected  by  a  provision  which  authorizes  a 
confession  of  judgment  "if  the  instrument  be  not  paid  at 
maturity."  It  is  obvious,  however,  from  a  consideration 
of  section  10  that  it  was  not  the  intention  to  make  the 
effect  of  the  warrant  to  confess  judgment  depend  on  the 
use  of  the  exact  language  above  quoted.  The  section  re- 
ferred to  provides  that  "The  instrument  need  not  follow 
the  language  of  this  act,  but  any  terms  are  sufficient 
which  clearly  indicate  an  intention  to  conform  to  the 
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requirements  hereof."  It  was  the  l^islative  purpose  to 
provide  that  an  obligation^  otherwise  n^otiable,  should 
not  lose  its  negotiable  quality  by  reason  of  a  warrant  of 
attorney  authorizing  the  confession  of  judgment  after  the 
debt  became  payable.  The  reason  is  apparent;  by  the 
entry  of  a  judgment  before  maturity,  the  instrument 
would  lose  its  negotiable  character,  its  quality  would  be- 
come fixed  as  a  judgment,  and  it  could  no  longer  be  passed 
from  hand  to  hand  by  endorsement  and  delivery;  but 
after  maturity,  it  becomes  discredited  if  not  paid,  and  no 
convincing  reason  could  be  given  why  it  should  not  be 
collected  by  the  use  of  a  warrant  of  attorney  as  well  as 
by  a  summons  and  judgment.  A  note  not  paid  at  ma- 
turity is  in  the  same  situation  as  a  note  in  the  hands  of  a 
holder  after  it  becomes  due.  The  language  of  the  obli- 
gation under  consideration  is  therefore  in  substance  and 
effect  the  same  as  that  expressed  in  the  statute.  We  re- 
gard the  note  on  which  the  judgment  was  entered  as  a 
negotiable  instrument,  and  as  the  statute  makes  the  en- 
dorsee a  holder  in  due  course  prima  facie,  the  defense 
which  the  makers  set  up  is  not  available  unless  the  title 
of  the  payee  was  defective.  It  is  not  alleged  in  the  pe- 
tition that  there  was  such  defect.  The  petition  at  the 
most  alleges  a  failure  of  consideration  or  a  breach  of 
warranty.  The  evidence  of  the  defendant,  Shope,  shows 
that  he  went  to  Ohio  to  buy  a  horse  from  Green.  There 
is  no  allegation  that  he  did  not  see  and  examine  the 
horse,  and  there  is  no  suggestion  that  there  was  any  deceit 
or  willful  misrepresentation  in  regard  to  the  condition  or 
quality  of  the  animal.  That  he  was  not  as  serviceable  as 
the  defendants  thought  he  ought  to  be  was  a  fact  to  be 
discovered  afterwards.  So  far  as  appears  from  the  testi- 
mony, it  was  the  ordinary  transaction  of  the  purchase 
of  a  horse  and  the  delivery  of  obligations  to  secure  the 
payment  of  the  purchase  money  therefor.  If  there  were 
any  facts  on  which  an  averment  might  be  rested,  that 
Green  knew  of  any  defective  quality  of  the  horse,  and 
wrongfully  misrepresented  his  condition  that  should  have 
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been  averred  and  supported  by  testimony,  but  the  case  is 
lacking  in  that  respect.  We  regard  the  evidence  as  in- 
suflScient  to  show  fraudulent  conduct  on  the  part  of 
Green  at  the  time  he  sold  the  horse  and  received  the  notes 
which  would  make  his  title  defective  and  thereby  shift  the 
burden  of  proof  to  the  banking  company  to  show  that  the 
obligation  was  taken  in  due  course. 

The  decree  of  the  court  is  reversed  at  the  cost  of  the 
appellees. 


Cleaver  v.  Pennsylvania  Company,  Appellant. 

Negligence — Railroads — Passenger  ejection  from  train — Walking 
on  track — Contributory  negligence — Case  for  jury. 

In  an  action  against  a  railroad  company,  to  recover  damages  for 
injuries  to  a  passenger,  alleged  to  have  been  wrongfully  ejected  from 
a  train  at  night  at  a  flag  station,  and  subsequently  injured  on  the 
tracks  while  walking  to  his  destination,  the  case  is  for  the  jury  to 
decide  whether  or  not  the  plaintiff  should  have  been  dismissed  from 
the  train  on  a  dark,  cold  night  at  a  station,  where  there  were  no 
passenger  facilities,  and  whether  he  was  guilty  of  contributory 
negligence  in  walking  up  the  tracks  of  the  defendant,  instead  of 
using  a  public  road  some  distance  away,  the  existence  of  which 
he  was  not  informed. 

Argued  May  1,  1919.  Appeal,  No.  63,  April  T.,  1919, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
April  T.,  1914,  No.  84,  on  verdict  for  plaintiff  in  case  of 
F.  J.  Cleaver  v.  Pennsylvania  Co.  Before  Oelady,  P.  J., 
PoBTBE,  Henderson,  Head,  Tbbxlbb,  Williams  and 
Kellbb^  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Evans,  J. 

Plaintiff  was  injured  while  walking  along  the  tracks 
of  the  defendant  company.  The  circumstances  preceding 
the  accident  appear  in  the  opinion  of  the  Sui)erior  Court. 


Digitized  by  VjOOQIC 


272      CLEVER  v.  PENNSYLVANIA  CO.,  Appellant. 

Verdict — Opinion  of  the  Court.  [72  Pa.  Superior  Ct. 
Verdict  and  judgment  for  plaintiflf  for  |50.    Defendant 
appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  the  defendant. 

W.  S.  Dalzell,  of  Dalzell,  Fisher  d  Dalzell,  for  appel- 
lant. 

Meredith  R.  Marshall,  and  with  him  Rody  P.  Marshall, 
for  appellee. 

Opinion  by  Henderson^  J.,  July  17, 1919 : 
The  plaintiff  was  a  passenger  on  a  train  of  the  defend- 
ant company,  accompanied  by  a  friend.  Their  destination 
was  Economy.  When  the  conductor  collected  the  tickets, 
the  plaintiff  requested  that  he  notify  him  of  the  approach 
of  the  train  to  the  station,  as  he  was  a  stranger  in  that 
locality.  This  the  conductor  promised  to  do,  but  notice 
was  not  given  and  the  plaintiff  was  not  aware  that  the 
train  had  arrived  at  Economy  until  his  attention  was 
called  to  the  fact  after  the  train  had  started.  He  im- 
mediately requested  the  brakeman  to  stop  the  train,  as  it 
had  only  proceeded  a  few  feet  at  that  time  and  was  mov- 
ing very  slowly  past  the  station  platform.  This  request 
was  refused,  with  the  information  that  he  would  have  to 
go  to  the  next  stop.  The  train  was  stopped  at  a  flag  sta- 
tion called  Logan.  There  was  neither  a  passenger  station 
nor  agent  at  that  i)oint,  the  only  indication  (rf  a  stopping 
place  being  an  ox>en  shelter  shed,  a  light  and  a  platform. 
The  railroad  tracks  were  situated  along  the  bank  of  the 
Ohio  river  at  the  foot  of  a  high  bluff.  The  time  was  about 
six  o'clock  in  the  evening  of  December  6th.  It  was  very 
dark  and  was  raining.  When  the  train  came  to  a  stop  at 
Logan,  the  defendant  and  his  companion,  Fitzgerald, 
were  told  by  the  conductor,  or  a  man  in  uniform  on  the 
platform  to  get  off.  As  no  place  of  shelter  was  apparent, 
the  plaintiff  asked  that  he  be  taken  to  a  station  where  he 
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could  get  a  train  back^  and  his  companion  Fitzgerald 
joined  in  the  conversation.    Thereupon  the  uniformed 
employee  took  the  plaintiff  hy  the  arm  and  said,  ^TTou  are 
draining  the  train,  get  off.'^    The  plaintiff  asked  him, 
"How  am  I  going  to  get  back?"    To  which  he  replied, 
"I  should  worry,  walk  back  the  track.'*    Thereupon  the 
plaintiff  alighted  from  the  train.    No  {)erson  was  at  the 
platform  except  a  man.     The  plaintiff  and  Fitzgerald 
stcfpped  on  the  platform  for  a  little  while  looking  around 
and  determining  what  to  do.    They  went  to  the  man  on 
the  platform  and  asked  him  how  they  could  get  back  to 
Economy,  or  how  they  could  get  away  from  the  station. 
He  said  there  was  a  path  leading  from  the  station  some 
place,  but  he  "did  not  know  how  in  hell  we  could  find 
our  way  by  that  path,  that  the  best  thing  he  saw  for  us  to 
do  was  to  walk  back  the  track.'*    They  looked  for  a  imth 
and  for  a  roadway,  but  did  not  discover  either.    They 
also  looked  over  the  hills  to  see  if  they  could  observe  any 
lights,  or  any  buildings  that  would  indicate  if  a  town  of 
any  kind  was  there,  but  saw  nothing  except  the  lights  of 
Economy  station,  from  which  they  had  just  come.    They 
then  decided  to  walk  back  to  Economy  along  the  tracks. 
No  way  was  visible  beside  the  tracks  and  they  walked  on 
the  ties.    There  were  four  tracks.    The  plaintiff  had  had 
experience  as  a  railroad  ^aployee  and  knew  the  direction 
and  character  of  the  trains  on  each  of  the  tracks.    While 
making  their  way  toward  Economy,  the  plaintiff  and 
Fitzgerald  were  struck  by  a  train  and  sustained  the  in- 
jury of  which  complaint  is  made.    The  defendant  asked 
for  binding  instructions  and  for  a  judgment  non  obstante 
veredicto,  both  of  which  requests  were  denied  by  the  court. 
The  single  question  raised  by  the  appeal  is  therefore 
whether  the  e^dence  for  the  plaintiff,  a  summary  of 
which  is  given  above,  is  sufficient  to  take  the  case  to  the 
jury.    There  can  be  no  doubt  that  the  defendant  was 
n^Iigent  in  not  giving  notice  of  the  approach  of  the 
train  to  Economy,  especially  in  view  of  the  evidence  that 
plaintiff  had  informed  the  conductor  that  he  was  not 
Vol.  Lxxn — 18 

Digitized  by  VjOOQIC 


274    CLEAVER  v,  PENNSYLVANIA  CO.,  AppeUant. 

Opinion  of  the  Court.  [72  Pa.  Superior  Ct. 
familiar  with  the  station  and  that  he  wished  to  be  noti- 
fied when  it  was  reached.  Nor  could  the  court  have  held 
that  the  plaintiff  and  his  oompanion  were  not  put  off  the 
train  at  Logan.  It  is  admitted  that  that  was  not  a  regu- 
lar passenger  station,  and  there  is  no  pretense  that  there 
were  accommodations  there  for  a  person  who  might  alight 
at  the  platform.  The  evidence  of  the  defendant  showed 
that  there  was  a  public  highway  on  the  top  of  the  hill 
about  1330  feet  from  the  platform,  which  was  reached  by 
a  path  up  the  hill,  but  there  is  no  evidence  that  the  plain- 
tiff had  any  knowledge  of  it  except  that  given  him  by  the 
stranger  on  the  platform ;  nor  was  he  informed  in  r^ard 
to  the  existence  of  a  highway.  No  house  was  in  sight  at 
which  application  might  have  been  made  for  information. 
It  does  not  follow  that  the  existence  of  a  path  and  a 
highway  at  the  top  of  the  hill  imposed  the  duty  on  the 
plaintiff  to  find  and  use  this  route  to  his  destination.  If 
he  had  been  familiar  with  the  path,  it  would  have  beeoi 
his  duty  to  use  it,  but  a  stranger  was  not  bound  to  take 
the  chances  of  such  a  way,  with  which  he  was  not  famil- 
iar. Whether  he  should  have  searched  for  the  path  and 
used  it  in  the  exercise  of  ordinary  judgment  and  care  was 
a  question  for  the  jury.  The  case  is  not  to  be  disposed  of 
on  knowledge  introduced  at  the  trial,  but  is  to  be  decided 
in  the  light  of  the  facts  as  they  appear  to  the  plaintiff  at 
the  time.  He  was  bound  to  use  reasonable  and  ordinary 
prudence  in  attempting  to  escape  from  the  situation  in 
which  he  was  placed  by  the  act  of  the  defendant's  serv- 
ants, and  under  such  circumstances,  it  was  not  negligence 
per  se  for  him  to  walk  on  the  railroad  track  in  going  from 
Logan  to  Economy  when  the  lights  at  the  latter  station 
were  visible  to  him  at  Logan  and  no  other  way  was  ob- 
servable or  known  by  him  to  reach  that  station.  The  test 
is  not  that  he  used  the  highest  and  best  judgment,  but 
that  he  exercised  good  faith  and  reasonable  prudence. 

The  law  involved  in  the  case  is  stated  in  Malone  v. 
Pittsburgh  &  Lake  Erie  R.  R.  Co.,  152  Pa.  390;  Ham  ▼. 
Delaware  &  Hudson  Canal  Co.,  155  Pa.  548 ;  Reimard  v. 


Digitized  by  VjOOQIC 


CLEAVER  V,  PENNSYLVANIA  CO.,  AppeUant.    275 
271,  (1919).]  Opinion  of  th«  Court 

B.  &  S.  R.  R.  Co.,  228  Pa.  384 ;  Tilburg  v.  Northern  Cen- 
tral Ry.  Co.,  217  Pa.  618;  Tilburg  v.  Northern  Central 
Ry.  Co.,  221  Pa.  245. 

The  latter  case  is  quite  similar  to  that  under  consider- 
ation except  that  the  passenger  in  the  case  cited  could 
not  find  his  ticket  when  it  was  called  for  by  the  con- 
ductor, and  for  that  reason  was  not  permitted  to  alight 
at  his  destination,  but  was  carried  to  the  next  station 
and  there  put  oflf  the  train.  There  was  also  in  that  case 
evidence  that  there  was  a  public  road  within  sixty  feet 
of  the  platform,  and  that  less  than  six  hundred  feet  from 
the  point  where  the  passenger  stood  on  the  platform  of 
the  station  there  was  a  house  standing  by  the  public  road 
in  plain  view  from  the  station ;  that  there  were  several 
persons  on  the  platform  from  whom  he  could  have  in- 
quired his  way,  and  that  there  was  a  cinder  path  on  both 
sides  of  the  track  from  the  station  to  a  i>oint  beyond  the 
place  where  his  body  was  found  between  the  tracks  after 
he  had  started  to  walk  back  to  the  station  at  which  he 
wished  to  alight.  On  such  a  state  of  facts,  it  was  held 
that  the  case  was  one  for  the  jury,  and  that  a  judgment 
for  the  defendant  non  obstante  veredicto  could  not  have 
been  properly  entered. 

The  question  therefore  whether  the  plaintiff  should 
have  been  dismissed  from  the  car  on  a  very  dark  and  cold 
night  at  a  station  situated  such  as  that  described  by  the 
witnesses,  and  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  undertaking  to  escape  the  em- 
barrassment and  difficulty  in  which  he  was  placed  by 
such  conduct  of  the  defendant's  agent  were  questions  for 
the  jury.  There  is  no  complaint  that  they  were  not  fairly 
submitted,  and  the  verdict  should  be  sustained.  Judg- 
ment affirmed. 
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Fitzgerald  v.  Pennsylvania  Comjmny,  Appellant 

Argued  May  1, 1919.  Appeal,  No.  64,  April  T.,  1919, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
April  T.,  1914,  No.  82,  on  verdict  for  plaintiff  in  case  of 
D.  C.  Fitzgerald  v.  Pennsylvania  Company.  Before  Ob- 
lady,  P.  J.,  PoRTEE,  Henderson,  Head,  Tbexlbb^  Wil- 
UAMS  and  Keller,  JJ.    Affirmed. 

Opinion  by  Henderson,  J.,  July  17, 1919 : 
The  legal  questions  involved  in  this  case  are  the  same 
as  those  considered  in  Cleaver  v.  Pennsylvania  Company, 
in  which  an  opinion  has  been  handed  down.  The  cause  of 
action  in  each  case  arose  on  the  same  state  of  facts  and 
the  cases  were  argued  together  in  this  court.  It  is  un- 
necessary to  recite  the  evidence  or  restate  the  l^al  prin- 
ciples involved.  That  was  done  in  the  case  referred  to. 
We  held  there  that  the  question  was  one  of  fact  to  be  dis- 
posed of  by  the  jury  under  proper  instructions  from  the 
court.  It  is  not  alleged  that  the  case  was  not  fairly  sub- 
mitted on  the  evidence,  and  no  sufficient  ground  appears 
to  support  a  reversal. 
The  judgment  is  affirmed. 


Dalyanakis  v.  Aliquippa  &  Southern  B.  B.  Co., 
Appellant. 

Negligence — Railroads — Permissive  crossing — Switching  cars — 
Case  for  jury. 

In  an  action  against  a  railroad  company,  to  recover  damages  for 
death  caused  by  the  closing  of  a  train,  at  a  point  near  an  established 
crossing,  the  case  is  for  the  jury,  where  the  evidence  tends  to  show 
that  the  opening  of  the  cars  was  but  fifteen  feet  away  from  the 
planked  crossing,  that  it  was  not  unusual  to  have  the  train  cut 
some  distance  from  the  crossing,  which  was  used  constantly  by 
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persons  going  to  and  from  the  mills,  and  that  the  deceased  did  not 

receive  premier  warning  of  the  morement  of  the  cars. 

Argued  April  23, 1919.  Appeal,  No.  39,  April  T.,  1919, 
by  defendant,  from  judgment  of  C.  P.  Beaver  Co.,  March 
T.,  1916,  No.  468,  on  verdict  for  plaintiff  in  case  of  Nikola 
Dalyanakis  v.  The  Aliquippa  and  Southern  Railroad 
Company.  Before  Orlady,  P.  J.,  Poeteb,  Henderson, 
Hbad,  Trexler,  Williams  and  Keller,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  death  of  plaintiflPs 
minor  son.    Before  Baldwin,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintifiT  for  |650.  Defend- 
ant appealed. 

Error  dsHgned,  among  others,  was  the  refusal  of  de- 
fendant's motion  for  judgment  n.  o.  v. 

Harold  F.  Reed,  for  appellant,  cited:  Leithold  v. 
Phila.  &  Reading  Ry.  Co.,  47  Pa.  Superior  Ct.  137; 
Phila.  &  Reading  R.  R.  Co.  v.  Hummell,  44  Pa.  375;  220 
Pa.  516;  220  Pa.  107;  Connerton  v.  Del.  &  Hudson 
Canal  Co.,  169  Pa.  339;  192  Pa.  242;  113  Pa.  162;  47 
Pa.  Superior  Ct.  136  and  137 ;  56  Pa.  Superior  Ct.  512. 

Lawrence  M.  Sehring,  and  with  him  Frank  E.  Reader^ 
for  appellee. 

Opinion  by  Henderson,  J.,  July  17, 1919 : 
The  plaintiff's  son  was  killed  while  passing  between 
two  segments  of  a  freight  train  on  one  of  the  defendant's 
tracks  while  on  his  way  to  hii^  work  at  Jones  &  Laughlin 
Steel  Works.  He  and  some  of  his  fellow  workmen  were 
on  their  way  to  the  plant  at  about  six  o^clock  on  the  morn- 
ing of  December  3d.  They  went  along  a  way  used  by  em- 
ployees of  the  steel  company  until  they  came  to  the  track. 
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and  finding  a  train  standing  thereon  they  turned  ta  the 
left  and  went,  as  shown  by  evidence  of  the  plaintiff,  about 
twelve  feet  or  more  southwardly  to  a  point  where  there 
was  an  opening  in  the  train  about  five  feet  wide.  The 
young  man  was  in  advance  of  the  workmen  who  accom- 
panied him,  and  while  between  the  cars  the  train  was 
closed  and  he  was  killed.  The  evidence  shows  that  no 
notice  was  given  of  the  proposed  movement  of  the  cars. 
It  was  not  disputed  that  there  was  a  crossing  used  by 
hundreds  of  employees  of  the  steel  company.  The  track 
was  located  on  land  of  that  company  and  was  used  for 
moving  cars  in  connection  with  its  business.  About  fif- 
teen feet  north  of  the  place  where  the  workmen  usually 
crossed  was  a  sign  containing  this  notice :  "This  crossing 
must  always  be  kept  open."  There  is  evidence  showing 
that  when  trains  were  left  standing  on  this  track  they 
were  parted  at  or  near  a  place  where  planks  were  laid  be- 
tween the  rails,  apparently  to  make  the  crossing  passable 
for  vehicles,  but  that  it  frequently  happened  that  the 
train  was  not  cut  just  at  the  place  where  the  planks  were 
laid  but  sometimes  a  car  length  more  or  less  to  the  north 
or  south  of  the  plank  crossing.  As  many  of  the  employees 
of  the  steel  company  lived  on  the  opposite  side  of  this  track 
from  the  works,  it  was  necessary  for  them  to  cross  it 
daily,  and  it  very  frequently  occurred  that  trains  were 
broken  at  this  place  to  permit  the  men  to  pass  through. 

The  learned  trial  judge  held  the  evidence  warranted 
the  conclusion  that  there  was  a  permissive  crossing  of  the 
track  covering  a  space  within  a  distance  of  one  or  one  and 
a  half  car  length  on  either  side  of  the  planking  laid  be- 
tween the  rails,  and  that  because  of  this  fact  the  plain- 
tiflPs  son  could  not  be  regarded  as  a  trespasser  at  the  time 
he  passed  between  the  cars.  That  there  was  an  acquies- 
cence, if  not  an  invitation,  in  the  use  of  the  crossing  is 
clearly  apparent  from  all  the  evidence  and  the  surround- 
ing circumstances.  It  was  necessary  to  the  convenient 
access  of  the  employees  of  the  steel  company  to  their 
places  of  work  that  they  pass  this  place,  and  hundreds 
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of  them  so  used  it  daily.  In  the  very  nature  of  the  ease, 
they  did  not  all  step  in  the  same  tracks^  nor  was  it  always 
easy,  or  perhaps  practicable  to  open  a  train  at  exactly 
the  same  place  to  permit  them  to  go  to  and  from  their 
work.  The  evidence  is  not  improbable,  theref (Mre,  that  a 
greater  or  less  space  was  used  for  this  purpose,  depending 
on  the  location  of  the  break  in  the  train.  This  use  of  the 
crossing  had  existed  for  more  than  two  years,  and  there 
can  be  no  doubt  that  the  defendant  had  notice  of  it.  A 
duty  was  therefore  imposed  to  exercise  reasonable  care 
in  the  movement  of  its  trains  with  respect  to  the  safety  of 
the  persons  using  the  crossing,  and  whether  such  care 
was  exercised  was  a  question  for  the  jury.  Th»e  was 
evidence  sufficient  to  define  the  limits  of  the  space  over 
which  the  workmen  passed,  and  the  court  would  not  have 
been  justifiable  in  holding  that  the  plaintiff  could  not  re- 
cover  because  the  boy  was  not  killed  within  the  space 
limited  by  the  dimensions  of  the  planks  between  the  rails. 
The  opinion  of  the  learned  judge  on  the  rule  for  judg- 
ment n.  o.  V.  clearly  sets  forth  the  salient  facts  of  the  case 
and  the  principle  on  which  his  ruling  was  based,  and  the 
conclusion  there  arrived  at  we  regard  as  correct  under 
the  facts  and  the  law  applicable  thereto. 

The  judgment  is  affirmed. 


Commonwealth  v.  Gray,  Appellant  (No.  1). 

Criminal  law — Larceny — WUnesseB — Evidence  of  alleged  com- 
mon-law  wife — Admissibility. 

Cohabitation  and  reputation  are  not  marriage,  but  are  merely 
circumstances  from  which  marriage  can  be  proved.  The  presump- 
tion being  in  favor  of  the  competency  of  a  witness,  the  burden  is 
on  the  defendant  to  show  otherwise,  and  evidence  of  cohabitation 
and  reputation  alone,  is  not  sufficient  to  establish  a  relation,  which 
would  render  the  woman's  testimony  inadmissible,  as  the  common- 
law  wife  of  the  defendant. 

Wbere  there  was  no  evidence  of  either  marriage  in  fact,  or  a  law- 
ful relation  between  the  parties  at  the  beginning  of  their  association 
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together,  there  ia  no  support  for  the  theory  of  conunon  law  mar^ 
riage^  and  the  consequent  inoi^mcity  of  the  witness  to  testi^. 

Criminal  law-^-Larcenu — InsfkrueHons  tQ  jury — HiurmUss  error. 

An  erroneous  instruction  as  to  tiie  r^^  of  the  jury  to  convict  a 
defendant  as  an  accessory  after  thet  fact^  is  not  reversible  error, 
where  the  defendant  was  indicted  for  larceny,  and  tried  as  a  prin- 
cipal, and  all  the  evidence  against  him  related  to  that  charge. 

Where  no  special  instructions  were  requested,  unless  it  is  clear 
that  an  omission  to  charge  the  jury  on  a  relevant  point  of  law  did 
in  fact  work  material  harm  to  the  defendant,  the  verdiet  will  not 
be  reversed  on  etypetBl, 

Argued  May  6,  1919,  Appeal,  No.  106,  Oct  T.,  1919, 
l^  defendants,  tvom  judgment  of  Q.  8.  Centre  Co*,  Dec. 
Sess^  1918,  No.  9,  on  verdiet  of  guilty  in  caae  of  Common- 
wealth V.  Irvin.  G.  Gray,  Clyde  G.  Gray  and  George  P. 
Gray.  Before  Oklady,  P.  J.,  Portbb,  Hbniwbson,  Hbad, 
TsffiXLBfi,  WiLUAMS  and  Kbllbb,  JJ.    Affirmed. 

Indictment  for  larceny.    Before  QuwiiBY,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 

Verdict  of  guilty  on  which  judgment  of  senteao^e  waa 
passed.    Defendants  appealed. 

Error  assigned  was  the  charge  of  the  court. 

ElUs  L.  Orvis,  and  with  him  W.  O.  Runkle,  for  appel- 
lants. 

J.  O.  Furst,  and  with  him  N.  B.  Spongier,  for  appel- 
lees. 

Opinion  by  Henderson,  J.,  July  17, 1919 : 
The  appellants  were  jointly  indicted  for  the  larceny 
of  two  heifers,  the  property  of  Kyle  M.  Alexander.  These 
animals  were  kept  with  other  cattle  of  the  prosecutor  on 
a  tract  of  land  on  the  north  side  of  what  is  known  as 
Muncy  mountain,  in  Bald  Eagle  Valley,  at  a  distance  of 
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about  two  miles  from  hifi  residence.  The  cattle  were  in 
chaise  of  James  Stere,  living  near  the  pasture  land.  He 
went  personally  from  time  to  time  to  look  after  them. 
The  last  time  they  were  seen  by  him  was  about  the  27th 
of  July,  1918.  About  the  7th  or  8th  of  August,  Mr.  Stere 
went  to  the  premises  and  found  that  four  of  the  cattle  in 
the  pasture  were  missing,  among  which  were  those  de- 
scribed in  the  indictment.  He  notified  Mr.  Alexander  of 
the  fact,  and  they  thereupon  made  a  careful  and  extensive 
search  of  the  pasture  land  and  of  the  adjoining  fai*ms, 
but  were  unable  to  find  the  cattle.  They  did,  however, 
discover  tracks  leading  from  the  pasture  through  land 
known  as  the  Mattem  tract,  west  of  the  Alexander  land, 
toward  a  farm  known  as  the  Way  Place,  where  two  of  the 
defendants,  Clyde  and  George  Gray,  lived. 

Having  shown  this  state  of  facts,  the  Commonwealth 
called  a  witness.  Miss  Meris  Mann,  who  had  lived  with 
George  Gray,  ostensibly  as  his  wife,  for  seven  or  eight 
years,  who  gave  evidence  to  the  effect  that  she  was  pres- 
ent at  the  Way  farm  on  Monday  evening,  July  29th,  when 
George  and  Clyde  Gray  went  away  and  returned  about 
ten  o'clock  in  the  evening,  with  two  heifers,  which  later  in 
the  night  they  killed  and  dressed  at  the  barn,  and  that 
they  were  Mr.  Alexander's  property.  She  described  the 
animals,  and  her  description  corresponded  with  the  de- 
scription of  the  missing  animals  given  by  other  witnesses 
for  the  Commonwealth.  The  greater  jmrt  of  the  night 
was  spent  in  preparing  the  meat  for  market,  and  early 
in  the  morning  George  Gray,  accompanied  by  the  witness, 
took  it  to  the  home  of  Irvin  Gray,  seven  or  eight  miles 
distant;  at  which  place  the  latter  took  charge  of  it  and 
accompanied  by  his  housekeeper,  brought  it  to  State 
College. 

Testimony  was  given  that  at  about  half  past  ten  o^clock 
on  Sunday  night,  July  28th,  Irvin  Gray  came  to  the 
home  of  P.  P.  Resides,  a  dealer  in  meat  at  State  College, 
for  the  purpose  of  selling  him  some  slaughtered  cattle 
which  Besides  promised  to  take  on  condition  that  they 
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were  not  to  be  brought  until  Gray  was  notified  that 
Besides  wanted  them.  Without  receiving  instmctions 
from  the  latter,  the  meat  was  taken  by  Irvin  Gray  to 
Resides's  shop  on  Tuesday,  July  30th.  Besides  was  away 
from  home  on  that  day,  but  the  man  in  charge  of  the  busi- 
ness received  the  carcasses  of  two  heifers  which  corre- 
sponded in  weight  to  the  size  of  the  animals  Alexander 
had  lost. 

There  was  evidence  also  that  at  a  later  time  early  in 
the  morning,  after  the  defendants  were  arrested,  Sue 
Wellers,  the  housekeeper  referred  to,  gave  to  Meris  Mann 
two  hides  wrapped  in  a  burlap  sack,  which  the  latter 
dragged  to  a  sawmill  where  George  Gray  worked  and 
which  seems  to  have  been  operated  by  Irvin  Gray.  These 
hides  she  put  in  the  firebox  of  the  engine,  and  was  in  the 
act  of  burning  them  when  the  prosecutor  and  a  member 
of  the  State  police,  with  whom  was  a  deputy  State  fire- 
warden, appeared  and  obtained  from  the  fire  a  piece  of 
black  hide,  which  was  produced  in  evidence  at  the  trial, 
and  which  corresponded  in  color  with  one  of  the  animals 
which  belonged  to  the  prosecutor.  Miss  Mann  then  re- 
lated to  the  oflBcers  what  she  knew  about  the  taking  of  the 
cattle. 

Evidence  was  also  offered  to  show  that  after  the  de- 
fendants were  confined  in  the  county  jail,  Irvin  Gray 
offered  two  prisoners  confined  therein  sums  of  money  if 
they  would  secure  and  destroy  the  remnant  of  the  hide  ob- 
tained by  the  firewarden  and  State  policeman  at  the  saw- 
mill. 

A  prisoner  in  the  jail  testified  that  Irvin  Gray  tried 
to  induce  him  by  a  bribe  to  obtain  from  Meris  Mann,  who 
was  also  confined  in  the  jail,  a  written  statement  that 
what  she  had  said  to  the  prosecutor,  the  firewarden  and 
the  State  policeman  was  not  true. 

On  the  part  of  the  defense  there  was  a  general  and  spe- 
cific denial  of  the  evidence  of  the  Commonwealth  tending 
to  show  the  participation  of  the  defendants  in  the  lar- 
ceny.   Explanation  was  jnven  by  Irvin  Gray  of  his  trip  to 
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State  College  to  sell  cattle  and  of  the  circumstances 
under  which  the  meat  was  taken  there  on  the  following 
Tuesday.  It  was  alleged  by  all  the  defendants  and  by 
witnesses  called  by  them,  that  the  cattle  killed  belonged 
to  Irvin  G.  Gray  and  were  not  the  property  of  Alexander. 
There  was  also  evidence  that  the  Alexander  cattle  were 
seen  by  one  or  more  witnesses  of  the  defendants  after  the 
time  when  the  Commonwealth's  evidence  showed  they 
were  killed. 

The  case  went  to  the  jury,  therefore,  on  the  issue  raised 
by  the  evidence  as  to  the  identity  of  the  cattle  and  the 
credibility  of  the  witnesses  called  by  the  Commonwealth 
and  the  defendants.  No  points  for  instruction  by  the 
court  were  presented  by  the  defendants,  but  a  general  ex- 
ception was  taken  to  the  charge  of  the  court. 

The  principal  grounds  of  complaint  are : 

1.  That  the  court  did  not  exclude  the  testimony  of 
Meris  Mann  because  she  was  the  wife  of  one  of  the  de- 
fendants. 

2.  That  there  was  error  in  the  instruction  of  the  court 
with  reference  to  the  relation  of  Irvin  Gray  to  the  case 
as  an  accessory  after  the  fact. 

3.  That  the  trial  judge  did  not  caution  the  jury  of  the 
danger  of  convicting  on  uncorroborated  testimony  of  an 
accomplice. 

We  will  consider  these  objections  in  their  order: 
1.  Meris  Mann  was  called  as  a  witness  for  the  Common- 
wealth and  was  examined  without  objection  from  any  of 
the  defendants.  She  was  presumably  a  competent  wit- 
ness, and  the  evidence  indicates  that  she  was  regarded  as 
a  single  woman  by  the  counsel  for  the  defendant  and  by 
the  defendants  themselves.  It  is  contended,  however,  by 
the  learned  counsel  for  the  appellant,  that  the  testimony 
disclosed  a  common-law  marriage  between  George  Gray 
and  her,  and  that  it  was  the  duty  of  the  trial  judge  on 
his  own  motion  to  enforce  the  policy  of  the  law  which 
forbids  that  a  married  woman  testify  a<?ainst  her  hus- 
band under  such  circumstances.     The  weakness  of  the 
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argument  is^  tbat  the  fact  does  not  exist  upon  which  it 
must  rest.  It  is  true  the  witness  and  Gteorge  Gray  lived 
together  at  diff^^nt  places ;  that  she  was  recognized  by 
relatives  and  friends  as  his  wife,  and  that  she  was  called 
Mrs.  George  Gray ;  but  she  expressly  denied  that  a  mar- 
riage ceranony  had  ever  been  performed  or  that  George 
Gray  ever  had  married  her.  When  she  went  to  live  with 
him  he  promised^  as  she  claimed,  that  he  would  marry  her, 
and  she  apparently  lived  in  anticipation  that  this  prom- 
ise would  be  kept,  but  it  was  declared  by  her  and  admit- 
ted by  Gteorge  Gray  that  there  never  had  been  a  mar- 
riage i)erformed.  Gray  alleged  that  at  Providence, 
Bhode  Island,  they  had  agreed  to  be  husband  and  wife; 
but  shortly  before  the  trial  he  stated  on  oath  in  answer  to 
questions  fixing  his  status  under  the  Federal  Draft  Regu- 
lations, that  he  was  a  single  man.  The  presumption  be- 
ing in  favor  of  the  competency  of  the  witness,  the  burden 
was  on  the  defendant  to  show  otherwise,  and  as  this  was 
not  done,  no  duty  rested  on  the  court  to  exclude  the  wit- 
ness. Cohabitation  and  reputation  are  not  marriage. 
They  are  merely  circumstances  from  which  marriage  may 
be  presumed :  Yardley's  Est.,  75  Pa.  207 ;  Hunt's  App., 
86  Pa.  294.  Where  the  circumstances  of  cohabitation 
and  repute  might  raise  a  presumption  of  marriage,  such 
presumption  may  be  rebutted  and  is  rendered  valueless 
by  proof  that  no  marriage  in  fact  had  taken  place.  It  is 
further  to  be  observed  that  the  relation  between  these 
parties  was  illegal  at  the  beginning.  It  is  not  pretended 
that  the  alleged  mutual  promise  as  testified  to  by  George 
Gray,  was  made  until  they  had  been  living  together  for 
some  time;  and  where  the  relation  of  the  parties  is  illicit 
at  its  commencement,  it  is  presumed  to  continue  so  until 
proof  of  change.  Such  a  relation  raises  no  presumption 
of  marriage.  As  there  was  neither  marriage  in  fact  nor 
a  lawful  relation  between  the  parties  at  the  beginning  of 
their  association  together,  there  is  no  support  for  the 
theory  of  a  common-law  marriage  and  the  incapacity  of 
the  witness  to  testify. 
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2.  Ib  that  portion  of  the  charge  bearing  on  the  rela- 
tion of  Irvin  G.  Gray  to  the  case  as  an  accessory  after  the 
fact  the  court  instructed  the  jury  that  if  he  had  guilty 
knowledge  after  the  killing,  and  was  in  any  manner  in- 
terested in  concealing  the  crime,  he  would  be  treated  the 
same  as  if  he  were  a  principal,  and  would  be  known  in 
law  as  an  accessory  after  the  fact.  As  a  proposition  of 
law  this  could  not  be  sustained.  The  Act  of  June  3, 1893, 
P.  L.  286,  which  is  an  amendment  of  the  Crimes  Act  of 
March  31,  1860,  provides  that  every  accessory  after  the 
fact  to  any  felony  punishable  under  the  act  for  whom  no 
punishment  has  been  therein  provided  shall,  on  convic- 
tion, be  sentenced  to  a  fine  not  exceeding  |500  and  under- 
go imprisonment  with  or  without  labor,  at  the  discretion 
of  the  court,  not  exceeding  two  years.  The  learned  judge 
probably  had  in  mind  the  penalty  applicable  to  an  acces- 
sory before  the  fact  and  inadvertently  made  an  incorrect 
reference,  but  no  harm  was  done  the  defendant.  The  in- 
dictment contained  a  single  count  charging  larceny,  and 
all  the  evidence  bearing  against  Irvin  G.  Gray  re- 
lated to  that  charge.  If  he  had  a  guilty  connection  with 
the  transaction  the  evidence  shows  that  it  was  that  of  a 
principal,  and  the  jury  so  regarded  it.  An  error,  there- 
fore, by  the  court  on  a  question  of  law  inapplicable  under 
the  evidence,  is  not  a  reversible  error  unless  it  be  made  to 
appear  that  the  defendant  was  prejudiced:  Ccnnmon- 
wealth  V.  Lee,  226  Pa.  283. 

3.  No  request  was  made  for  instructions  with  respect 
to  the  weight  to  be  attached  to  the  testimony  of  Meris 
Mann.  At  the  close  of  the  charge  the  trial  judge,  moved 
by  a  desire  to  present  the  case  fully  and  impartially,  in- 
quired of  the  counsel  for  the  defendants  whether  there 
was  anything  further  which  they  desired  the  court  to 
charge  the  jury  with  reference  to,  whereupon  the  defend- 
ants' counsel  requested  the  court  to  caution  the  jury 
against  any  prejudice  that  may  have  arisen  in  their 
minds  by  reason  of  the  great  publicity  given  the  case  by 
the  newspapers  of  the  county  and  the  comments  upon  it, 
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as  well  as  any  comments  which  they  may  have  heard  by 
persons  with  whom  they  may  have  come  in  contact.  The 
request  of  the  counsel  was  complied  with  and  the  jury  ap- 
propriately instructed.  No  other  request  was  offered, 
nor  was  there  any  suggestion  of  any  omission  on  the  part 
of  the  court.  There  is  no  rule  of  law  which  prevents  a 
jury  from  convicting  on  the  uncorroborated  testimony  of 
an  accomplice.  When  they  do  so  convict  the  control  of 
the  verdict  is  with  the  trial  judge  and  is  not  subject  to 
review.  A  jury  may  believe  an  uncorroborated  accom- 
plice and  if  his  testimony  produce  in  their  minds  a  con- 
viction of  the  defendants*  gnilt,  that  is  sufficient  to  con- 
vict :  Cox  V.  Commonwealth,  125  Pa.  94 ;  Commonwealth 
V.  Craig,  19  Pa.  Superior  Ct.  81. 

It  is  the  common  and  proper  practice  for  the  courts  to 
advise  jurors  not  to  convict  on  the  uncorroborated  testi- 
mony of  an  accomplice ;  but  the  evidence  may  be  so  con- 
vincing as  to  induce  a  jury  to  convict  and  to  satisfy  the 
trial  judge  that  the  verdict  should  be  sustained.  Where 
the  jury  and  the  court  are  satisfied  that  the  witness  has 
told  the  truth,  there  is  no  compelling  reason  why  the  ver- 
dict should  be  set  aside. 

The  fourth  assignment  charges  the  court  with  error 
in  defining  the  crime  for  which  the  defendants  were  tried. 
It  is  not  clear  to  what  part  of  the  charge  the  assignment 
relates,  as  no  part  of  it  is  quoted  in  the  assignment.  At 
the  beginning  of  the  charge  it  was  stated  to  the  jury  that 
the  defendants  were  indicted  for  the  crime  of  larceny, 
and  all  of  the  testimony  was  directed  to  the  accusation  of 
the  Commonwealth  that  the  defendants  had  stolen  two  of 
the  prosecutor's  cattle.  We  are  bound  to  presume  that 
the  jury  possessed  intelligence  necessary  to  understand 
the  meaning  of  larceny  as  applied  to  the  facts  dis- 
closed by  the  evidence.  If  a  definition  were  desired,  it 
was  the  duty  of  the  defendants  to  bring  the  subject  to 
the  attention  of  the  trial  judge  in  order  that  the  omission 
might  be  corrected :  Com.  v.  Zappe,  153  Pa.  498.  In  Hock- 
enberry  v.  New  Castle  Electric  Co.,  251  Pa.  406,  it  was 
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said :  "This  court  has  repeatedly  held,  in  both  criminal 
and  civil  cases,  where  no  special  instructions  were  re- 
quested, that,  unless  it  is  clear  that  an  omission  to  charge 
the  jury  on  a  relevant  point  of  law  did  in  fact  work  ma- 
terial harm  to  the  appellant,  we  will  not  reverse;  further, 
we  have  said  that  in  such  cases  there  is  a  presumption  in 
favor  of  the  justice  of  the  verdict  which  must  be  overcome 
by  the  appellant  before  we  will  reverse.^' 

Applying  this  doctrine  to  the  charge  of  the  court  we 
find  no  reason  for  disturbing  the  judgment.  It  is  tiiere- 
fore  affirmed,  and  it  is  ordered  that  the  defendants  sur- 
render themselves  to  the  court  below  to  the  end  that 
the  sentence  be  carried  into  effect  to  the  extent  to  which 
it  has  not  already  been  served. 


Commonwealth  v.  Gray,  Appellant^  (No.  2). 

Criminal  law — Charge  of  court — Sufficiency. 

A  failure  to  instruct  a  jury  as  to  the  distinction  between  acces- 
sories before  and  after  the  fact,  is  not  error,  where  no  such  instruc- 
tions were  requested  and  the  subject  was  not  involved  in  the  issue. 

Where  a  point  asking  for  certain  instructions  to  a  jury  on  the 
question  of  the  weight  to  be  attached  to  the  evidence  of  an  accom- 
plice has  been  affirmed  by  the  court,  it  is  not  error  for  the  trial 
judge  to  omit  to  amplify  such  instructions  in  the  general  charge. 

Criminal  law — Evidence — Competency  of  ivitneases. 
An  objection  to  the  competency  of  a  witness  to  testi^  in  a  crimi- 
nal case,  on  the  ground  that  she  is  a  common-law  wife  of  the  de- 
fendant, is  a  question  to  be  determined  by  the  trial  judge  in  the 
light  of  the  evidence. 

Argued  May  6,  1919.  Appeal,  No.  105,  Oct.  T.,  1919, 
by  defendants,  from  judgment  of  Q.  S.  Centre  Co.,  Dec. 
Sesg.,  1918,  No.  8,  on  verdict  of  guilty  in  case  of  Com- 
monwealth V.  Irvin  G.  Gray,  Clyde  G.  Gray  and  George 
P.  Gray.  Before  Orladt,  P.  J.,  Pobtbb,  Henderson, 
Head,  Trbxlbr,  Williams  and  Keller,  JJ.   AflBrmed. 
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Indictment  for  larceny.    Before  Quiglby,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  of  guilty  on  which  judgment  of  sentence  was 
passed.   Defendant  appealed. 

Error  aseigned  was  the  charge  of  the  court. 

Ellis  L.  OrviB,  and  with  him  W.  O.  RunJUe,  for  appel- 
lants. 

J.  O.  Furst,  District  Attorney,  and  with  him  N,  B. 
Spanpler,  for  ai^ellee. 

Opinion  by  Henderson,  J.,  July  17, 1919 : 

The  defendants  were  convicted  of  the  larceny  of  cattle 
belonging  to  Kyle  Alexander.  It  is  conceded  that  the  evi- 
dence presented  by  the  Commonwealth  was  sufficient,  if 
believed  by  the  jury,  to  support  the  verdict.  But  it  is 
urged  on  behalf  of  the  appellants  that  the  court  omitted 
to  give  instructions  to  the  jury  which  should  have  been 
given ;  that  the  charge  contained  errcmeous  instructions 
as  set  forth  in  the  second,  third  and  fourth  assignments ; 
and  that  the  remark  made  by  the  court  in  the  progress  of 
the  trial  to  one  of  the  counsel  for  the  defendants  was 
prejudicial  to  them. 

In  the  first  assignment  complaint  is  made  that  the 
court  failed  to  instruct  the  jury  as  to  the  distinction  be- 
tween accessories  before  the  fact  and  accessories  after  the 
fact.  Of  this  assignment  it  may  be  said,  first,  that  no 
request  for  such  instruction  was  made,  and  secondly,  that 
the  subject  was  not  involved  in  the  case.  The  indictanent 
contained  a  single  count  charging  larceny,  and  all  the 
evidence  against  the  defendants  tended  to  establish  that 
charge.  Instruction  on  the  law  relating  to  accessories 
would  have  been  irrelevant. 

Meris  ManH  was  called  as  a  witness  for  the  prosecu- 
tion, and  objection  was  made  to  her  competency  on  the 
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allegation  that  she  was  the  wife  of  one  of  the  defendants^ 
George  Gray.  The  court  proposed  to  the  counsel  for  the 
defense  that  they  examine  the  witness  for  the  purpose  of 
ascertaining  whether  the  fact  was  as  alleged;  but  this 
oflfer  was  declined,  the  position  of  the  counsel  being  that 
the  burden  was  on  the  Commonwealth  to  show  that  she 
was  competent.  The  court  overruled  this  objection, 
whereupon  the  counsel  for  the  Commonwealth  examined 
the  witness  with  reference  to  her  relation  to  George  Gray, 
and  she  was  cross-examined  at  great  length  by  the  coun- 
sel for  the  defendant.  The  court  submitted  to  the  jury 
the  question  whether  she  was  the  common-law  wife  of 
George  Gray,  and  in  doing  so  used  the  language  set  forth 
in  the  second  assignment  of  error. 

The  witness  named  is  the  same  x)erson  who  was  called 
as  a  witness  for  the  Commonwealth  in  the  case  against 
the  same  defendants  at  No.  106,  October  Term,  1919,  in 
which  an  opinion  has  this  day  been  handed  down.  It  was 
alleged  in  that  case  that  the  witness  was  the  common-law 
wife  of  George  Gray  and  therefore  incompetent  to  testify. 
From  an  examination  of  the  evidence  it  is  manifest  that 
the  objection  against  the  witness  could  not  be  sustained. 
The  reasons  for  our  conclusion  on  that  subject  are  set 
forth  in  the  opinion  referred  to  and  it  is  unnecessary  to 
repeat  them  here.  The  jury  evidently  found  in  the  case 
now  under  consideration  that  no  marriage  had  taken 
place  between  the  parties ;  but  that  question  should  have 
been  determined  by  the  trial  judge  in  the  light  of  the  evi- 
dence introduced.  The  witness  was  presumably  comi)e- 
tent,  and  as  the  burden  rested  upon  the  defendants  to 
show  her  incompetency,  the  trial  judge  should  have  held 
that  the  testimony  presented  did  not  establish  a  marriage. 

The  excerpt  from  the  charge  contained  in  the  fourth 
assignment  was  a  reasonable  assumption  taken  in  con- 
nection with  the  testimony  in  chief.  The  witness  had 
testified  that  the  boys,  George  and  Clyde  Gray,  left  the 
house  after  supper  and  so  far  as  she  knew  did  not  return 
until  half  past  nine  or  ten  o^clock  that  night.  They  told 
Vol.  Lxxn — 19 
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her  "they  had  just  gotten  in  and  that  I  should  fetch  the 
lantern  and  come  over  to  the  bara ;  that  they  were  g<mig 
to  butcher."  When  she  went  over  she  saw  the  cattle 
which  it  was  alleged  the  defendants  had  stolen.  The 
Commonwealth  undertook  to  show  by  this  evidence  that 
these  two  defendants  went  after  the  cattle  that  evening 
and  brought  them  to  the  barn.  The  court  was  not  un* 
warranted  therefore  in  saying  that  they  were  absent  pre- 
sumably after  the  cow  and  calf. 

Complaint  is  made  in  the  fifth  assignment  that  the 
court  did  not  instruct  the  jury  as  to  the  nature  of  the 
crime  for  which  the  defendants  were  indicted.  This  as- 
signment is  without  merit.  The  jury  was  told  that  the 
defendants  were  charged  with  the  crime  of  larceny,  and 
in  another  place,  that  the  evidence  was  presented  by  the 
Commonwealth  on  the  theory  that  the  two  defendants, 
Clyde  Gray  and  George  Gray,  during  the  evening  of  the 
5th  of  August,  "stole  the  cow  and  calf  in  question  from 
the  field  of  Mr.  Alexander."  It  will  be  presumed  that  the 
jury  understood  that  the  defendants  were  charged  with 
stealing  the  cattle  of  the  prosecutor. 

The  sixth  assignment  is  contradicted  by  the  record. 
The  defendants'  third  point  requested  the  instruction  of 
the  court  as  to  the  caution  to  be  observed  by  the  jury  in 
considering  the  evidence  of  an  accomplice,  and  that  point 
was  aflSrmed.  It  is  true  the  trial  judge  did  not  ami)lify 
the  subject,  but  the  defendants'  counsel  expressed  their 
view  in  their  own  language,  and  this  was  adopted  by  the 
court.  The  jury  could  not  have  misapprehended  the  lan- 
guage of  the  point,  nor  was  the  subject  so  obscure  or  dif- 
ficult as  to  call  for  further  explanation  by  the  judge.  No 
exception  was  taken  to  the  remark  of  the  court  covered  by 
the  seventh  assignment,  and  we  are  unable  to  see  that  in 
any  view  of  the  case  the  defendants  ^'ere  harmed  by  the 
colloquy  between  the  court  and  one  of  their  counsel.  The 
eighth  and  ninth  assignments  are  not  supported  by  evi- 
dence or  exception  and  cannot  be  considered.  No  objec- 
tion was  made  to  the  jurors  named,  and  their  qualifica- 
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tions  having  been  conceded  at  the  beginning  of  the  trial, 
it  is  too  late  to  raise  the  question  if  it  were  properly 
brought  on  the  record.  The  case  was  fully  heard  by  the 
court  and  jury,  the  charge  was  impartially  given,  and 
none  of  the  objections  now  presented  are  sufficient  to  sup- 
port a  reversal.  The  judgment  is  affirmed,  and  it  is 
ordered  that  the  defendants  surrender  themselves  to  the 
court  below  to  the  end  that  the  sentence  be  carried  into 
effect  to  the  extent  to  which  it  has  not  already  been 
served. 


CJommonwealth  v.  Gray,  Appellant  (No.  3). 

Argued  May  6,  1919.  Appeal,  No.  104,  Oct.  T.,  1919, 
by  defendants,  from  judgment  of  Q.  S.  Centre  Co.,  Dec. 
Sess.,  1918,  No.  5,  on  verdict  of  guilty  in  case  of  Com- 
monwealth V.  Irvin  G.  Gray,  Clyde  G.  Gray  and  George 
P.  Gray.  Before  Orlady,  P.  J.,  Pobtbb,  Henderson, 
Head,  Tbexlbb,  Williams  and  Keller,  J  J.    Affirmed. 

Opinion  by  Henderson,  J.,  July  17, 1919 : 
The  defendants  in  this  case  were  charged  with  the  lar- 
ceny of  a  bull,  the  property  of  J.  C.  Andrews.  They  are 
the  same  defendants  who  were  tried  and  convicted  in  the 
Court  of  Quarter  Sessions  of  Centre  County  on  two  other 
indictments  for  the  larc^iy  of  cattle,  in  which  cases  ap- 
peals were  brought  into  this  court.  The  material  ques- 
tions raised  on  this  appeal  are  considered  and  disposed  of 
adversely  to  the  defendants  in  opinions  this  day  handed 
down  on  the  appeals  in  the  cases  referred  to  at  Numbers 
105  and  106  October  Term,  1919.  The  judgment  of  the 
court  of  quarter  sessions  is  therefore  affirmed,  and  it  is 
ordered  that  the  defendants  surrender  themselves  to  the 
court  below  to  the  end  that  the  sentence  be  carried  into 
effect  to  the  extent  to  which  it  has  not  already  be^i 
served. 
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Worthington  et  al.  v.  Adams  Express  Co., 
Appellant. 

Railways — Common  carriers  —  Express  companies  —  Interstate 
commerce — Interstate  shipments — Absence  of  hUl  of  lading. 

An  express  company  cannot  defend  against  a  claim  for  damages, 
resulting  from  the  loss  of  a  dog  consigned  to  its  care,  on  the  ground 
that  claim  for  said  loss  had  not  been  filed  within  four  months,  or 
suit  instituted  within  two  years  after  delivery,  as  required  in  its  bill 
of  lading  on  file  with  the  Interstate  Commerce  Commission,  where 
at  the  time  of  delivery,  no  bill  of  lading  was  given  to  the  plaintiffs' 
agent,  and  no  valuation  was  put  upon  the  dog,  or  demanded  by  the 
representative  of  the  defendant. 

Express  companies — Negligence — Liahility — Limitation  of  Habil- 
ity—Act  of  Congress,  March  4,  1916,  U.  8,  Stat.  1913-1916,  page 
1196  {Cummins  Amendment). 

The  Act  of  Congress  of  March  4,  1915,  U.  S.  Stat.  1913-16, 1196, 
— Cummins  Amendment — amending  the  Interstate  Commerce  Com- 
mission Act  providing  that  "Any  such  common  carrier  shall  be 
liable  to  the  lawful  holder  of  such  receipt  or  bill  of  lading  or  to  any 
party  entitled  to  recover  thereon,  whether  such  receipt  or  bill  of 
lading  has  been  issued  or  not,  for  the  full  actual  loss  to  such  prop- 
erty caused  by  it  or  by  any  such  common  carrier  to  which  such 

property  may  be  delivered notwithstanding  any  limitation  of 

liability  or  limitation  of  the  amount  of  recovery  or  representation 
or  agreement  as  to  value  in  any  such  receipt  or  bill  of  lading,  or  in 
any  tariff  filed  with  the  Interstate  Commerce  Commission,  and  any 
such  limitation,  without  respect  to  the  manner  or  form  in  which 
it  is  sought  to  be  made  is  hereby  declared  to  be  unlawful  and  void," 
fixes  the  liability  of  an  express  company  in  interstate  shipments,  for 
loss  through  negligence  of  goods  committed  to  its  care. 

Where  an  express  company  has  received  a  consignment  for  trans- 
portation in  its  charge  and  no  bill  of  lading  was  issued  or  demanded, 
and  the  consignment  is  lost  through  its  negligence,  the  shipper  can 
recover  the  full  value  of  his  property. 

Common  carriers — Negligence — Loss  of  property — Damages — 
Evidence — Sufficiency. 

Where  a  shipper  is  entitled  to  recover  damages  for  the  loss  of  his 
property,  consigned  to  the  care  of  an  express  company,  and  the 
measure  of  damages,  because  of  the  character  of  the  property,  can 
not  lio  definitely  or  accurately  determined,  it  is  proper  to  introduce 
evidence  of  experts  to  establish  the  value  of  the  consignment. 
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Argued  Oct  17,  1918.  Appeal,  No.  148,  Oct.  T.,  1918, 
by  defendant,  from  judgment  of  Municipal  Court  of  Phil- 
adelphia, July  T.,  1917,  No.  346,  in  favor  of  plaintiffs  in 
case  tried  by  the  court  without  a  jury  in  suit  of  Ellicott 
H.  Worthington  and  Howe  Totten  v.  Adams  Express 
Company.  Before  Orlady,  P.  J.,  Porter,  Henderson, 
Head,  Kbphart,  Trexler  and  Williams,  JJ.    AflBrmed. 

Assumpsit  for  total  loss  of  interstate  shipment  of  a 
dog.    Before  Knowles,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiflf  for  f 400.  Defend- 
ant appealed. 

Errors  assigned,  among  others,  were  various  findings 
of  fact  and  refusal  of  defendant's  motion  for  judgment 
n.  o.  V. 

William  A.  Schnader,  and  with  him  Thomas  DeWitt 
Cuyler,  for  appellant. 

The  plaintiflf  did  not  file  claim  in  writing  as  required 
by  the  express  receipt  issued  to  the  shipper  and  by  the 
uniform  livestock  contract  on  file  with  the  Interstate 
Conamerce  Commission  and,  therefore,  cannot  recover: 
Concordia  Silk  Hosiery  Company  v.  Pennsylvania  Rail- 
road Company,  69  Pa.  Superior  Ct.  361 ;  Scattergood  v. 
Michigan  Central  R.  R.  Co.,  69  Pa.  Superior  Ct.  367. 

The  plaintiffs  were  bound  by  the  uniform  livestock  con- 
tract on  file  with  the  Interstate  Commerce  Commission, 
even  though  no  such  contract  was  signed  at  the  time  of 
the  delivery  of  the  shipment :  Atchison,  Topeka  &  Santa 
Fe  R.  R.  Co.  V.  Robinson,  233  U.  S.  178. 

John  Cadwalader,  Jr.,  for  appellee,  cited:  Act  of 
Congress,  March  4,  1915,  U.  S.  Stat.  1913-1915,  1196; 
Amer.  Express  Co.  v.  U.  S.  Horse  Shoe  Co.,  244  U.  S.  58 ; 
Cincin.,  N.  O.  &  Tex.  Pac.  R.  Co.  v.  Rankin,  241  U.  S. 
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319;  U.  S.  Horse  Shoe  Co.  v.  Amer.  Express  Co.,  250 
Pa.  527;  Chicago  &  E.  B.  Co.  y.  CoUins  Produce  Co., 
235  Fed.  857. 

Opinion  by  Head,  J.,  July  17, 1919 : 

On  the  24th  of  July,  1916,  the  defendant  company  re- 
ceived from  the  plaintiffs  a  valuable  dog  to  be  transport- 
ed from  Bosemont,  Pa.,  to  Annapolis,  Maryland.  The 
animal  was  confined  in  a  well-constructed  crate  of  the 
kind  commonly  in  use  for  the  transportation  of  such 
animals  and  both  dog  and  crate  were  in  good  condition 
when  delivered  to  the  carrier  company.  At  the  time  of 
delivery  no  bill  of  lading  or  other  form  ot  receipt  was 
given  to  the  plaintiffs'  agent  and  no  valuation  was  put 
on  the  dog  by  him  or  demanded  by  the  representative  of 
the  defendant. 

The  next  fact  that  appears  from  the  evidence  is  that 
one  of  the  plaintiffs  received  notice  from  the  agent  of  the 
express  company  in  Baltimore  that  a  crate  had  arrived 
there  in  a  broken  condition  but  that  the  dog  was  missing. 
It  appears  that  considerable  efforts  were  made,  both  by 
the  express  company  and  the  owners,  to  find  the  missing 
animal  but  they  were  unavailing.  There  is  evidence  that 
notice  in  writing  of  the  loss  of  the  property  and  that 
claim  would  be  made  for  it  was  given  by  the  owners  to 
the  company's  representative  at  Baltimore  and  to  its 
general  agent  at  Philadelphia.  In  the  view  we  take  of 
this  case  we  do  not  deem  it  important  to  go  into  details 
as  to  the  time  when  such  written  notice  was  given  in  so 
far  as  that  may  be  discovered  from  the  evidence 

Suit  was  brought  in  the  Municipal  Court  of  Philadel- 
phia to  recover  the  damages  resulting  from  the  loss  of 
the  dog,  the  case  was  tried  before  a  judge  without  a  jury, 
and  the  trial  resulted  in  a  verdict  for  the  plaintiffis  upon 
which  judgment  was  entered  and  this  appeal  followed. 

The  appellant  company  earnestly  urges  that,  notwith- 
standing the  facts  no  bill  of  lading  was  issued  and  no 
special  livestock  contract  was  entered  into  l^  the  ship- 
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per  or  signed  by  him,  his  case  must  be  dUusposed  of  as  if 
such  contract  had  been  signed.  It  is  argued  that  the  law 
then  existing  controlled  the  mutual  rights  and  obliga- 
tions of  both  shipper  and  carrier  and  therefore  was  writ- 
ten into  their  undertaking  just  as  if  such  contract  had 
been  reduced  to  writing  and  signed  by  the  shipper.  It  is 
especially  urged  that  such  contract,  had  it  been  executed, 
would  have  necessarily  been  of  the  form  on  file  with  the 
Interstate  Commerce  Commission  as  part  of  the  tariff 
schedules  of  the  defendant  company  required  to  be  there 
filed  by  the  terms  of  the  federal  statute,  and  that  such 
form  of  contract  would  have  contained  a  provision  that 
"claims  for  loss,  damage,  or  delay,  must  be  filed  with  the 
carrier  at  the  point  of  delivery  or  at  the  point  of  origin 
within  four  months  and  suits  must  be  instituted  within 
two  years  after  delivery,  or,  in  case  of  failure  to  deliver 
after  a  reasonable  time  for  delivery  has  elapsed.  Unless 
claims  are  so  filed  and  suits  so  brought,  the  carrier  shall 
not  be  liable." 

Many  decisions,  both  of  the  federal  courts  and  of  the 
courts  of  this  State,  our  own  among  them,  are  cited  to 
establish  the  proposition  that  the  shipper  must  comply 
with  such  provisions  in  respect  to  notice  to  the  company 
and  that  they  cannot  be  waived  by  the  agents  or  officers 
of  the  latter.  We  are  asked  to  say  that  the  case  at  bar 
is  ruled  by  our  own  cases  of  Concordia  Silk  Hosiery  Co. 
V.  Pennsylvania  E.  R.  Co.,  69  Pa.  Superior  Ct.  361,  and 
Scattergood  v.  Michigan  Central  R.  R.  Co.,  Ibid  367. 
These  cases  in  turn  followed  the  doctrine  that  had  been 
announced  by  the  Supreme  Court  of  the  United  States  in 
many  decisions  to  which  we  there  referred.  Since  the 
argument  of  the  present  appeal  an  opinion  was  handed 
down  on  January  13,  1919,  in  Southern  Pacific  Co., 
Plaintiff  in  Error,  v.  Prank  R.  Stewart,  the  appeal  com- 
ing from  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit.  In  that  case  a  state  of  facts  was  pre- 
sented which  went  further  we  think  in  developing  a  situ- 
ation that  might  call  for  some  deviation  from  the  earlier 
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decisions  than  any  case  that  has  been  brought  to  our 
knowledge.  But  the  Supreme  Court,  reversing  the  judg- 
ments of  the  trial  court  and  of  the  circuit  court  of  ap- 
peals, unswervingly  held  to  the  doctrine  of  the  earlier 
decisions  and  set  aside  a  judgment  in  favor  of  the  ship- 
per. If  then  the  judgment  from  which  this  appeal  comes 
is  to  be  sustained,  it  must  be  because  we  have  in  this 
record  something  that  radically  distinguishes  the  case  at 
bar  from  those  heretofore  adjudicated. 

Now  we  have  seen  that  at  the  time  the  plaintiffs'  ani- 
mal was  delivered  to  the  express  company,  no  bill  of 
lading  or  other  form  of  receipt  was  given  to  the  owner. 
The  evidence  further  discloses  that  the  crate  was  so  con- 
structed that  the  enclosed  dog  was  quite  visible  to  the 
eyes  of  the  carrier's  agents.  The  evidence  presented  by 
the  crate  itself  clearly  indicated  that  it  had  been  sub- 
jected to  external  violence  to  such  an  extent  as  to  permit 
the  dog  to  escape  by  his  own  efforts  or  to  be  removed 
therefrom  by  a  thief.  In  a  word,  the  plaintiffs  in  this 
case  accepted  and  discharged  the  burden  of  proving  that 
the  loss  of  the  plaintiffs'  property  resulted  from  the  neg- 
ligence of  the  defendant's  servants  or  of  unknown  per- 
sons who  were  improperly  allowed  access  to  it. 

The  federal  statute  then  in  force,  defining  the  rights 
and  duties  of  the  shipper  and  carrier,  was  the  Act  of  4th 
of  March,  1915,  ordinarily  referred  to  as  the  "Cummins 
Amendment."  For  convenience  we  quote  the  portions 
of  section  one  of  that  statute  which,  in  our  judgment, 
must  control  the  determination  of  the  question  before  us. 
"Any  common  carrier receiving  property  for  trans- 
portation from  a  point  in  one  state,  etc.,  to  a  point  in  an- 
other state,  shall  issue  a  receipt  or  bill  of  lading  therefor, 
and  shall  be  liable  to  the  lawful  holder  thereof  for  any 
loss,  damage  or  injury  to  such  property  caused  by  it  or 
by  any  common  carrier,  etc.,  and  no  contract,  receipt, 
rule,  regulation,  or  other  limitation  of  any  character 
whatsoever,  shall  exempt  such  common  carrier  from  the 
liability  hereby  imposed ;  and  any  such  common  carrier 
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shall  be  liable  to  the  lawful  holder  of  such  receipt 
or  bill  of  lading  or  to  any  party  entitled  to  recover 
thereon^  whether  such  receipt  or  bill  of  lading  has  been 
issued  or  not,  for  the  full  actual  loss  to  such  property 
caused  by  it  or  by  any  such  common  carrier  to  which 

such  property  may  be  delivered ,  notwithstanding 

any  limitation  of  liability  or  limitation  of  the  amount 
of  recovery  or  representation  or  agreement  as  to  value 
in  any  such  receipt  or  bill  of  lading,  or  in  any  tariff  filed 
with  the  Interstate  Commerce  Commission;  and  any 
such  limitation,  without  respect  to  the  manner  or  form  in 
which  it  is  sought  to  be  made  is  hereby  declared  to  be 
unlawful  and  void."  Then  follows  a  special  provision 
with  relation  to  goods  hidden  from  view  by  wrapping, 
boxing,  or  other  means,  and  the  carrier  is  not  notified 
as  to  the  character  of  the  goods.  The  time  within  which 
notice  shall  be  given  and  claim  be  made  is  then  fixed,  but 
the  section  of  the  statute  closes  with  what  we  r^ard,  so 
far  as  the  present  appeal  is  concerned  as  the  all-impor- 
tant proviso,  "Provided,  however,  That  if  the  loss,  damage 
or  injury  complained  of  was  due  to  delay  or  damage 
while  being  loaded  or  unloaded,  or  damaged  in  transit  by 
carelessness  or  negligence,  then  no  notice  of  claim  nor 
filing  of  claim  shall  be  required  as  a  condition  precedent 
to  recovery." 

The  language  just  quoted  is  clear  and  its  meaning  not 
doubtful.  We  there  find,  worked  out  for  us  by  tiie  law- 
maker, the  standard  by  which  we  must  determine  the 
value  of  the  defense  we  have  been  considering.  The  very 
first  result  that  must  follow  from  the  application  of 
the  new  law  to  the  case  at  bar  is  that  we  cannot  here  be 
controlled  by  the  decisions  rendered  in  cases  that  arose 
while  the  Carmack  amendment  was  in  full  force  and  be- 
fore the  Cummins  amendment  had  been  enacted.  Fol- 
lowing the  plain  language  and  meaning  of  the  later  stat- 
ute, we  are  obliged  to  hold  that  the  first  and  chief  posi- 
tion relied  on  by  the  appellant  is  untenable  under  the 
facts  established  by  the  evidence. 
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The  remaining  assignments  of  error  complained  chiefly 
of  the  admission  by  the  trial  judge  of  certain  opinion 
evidence  as  to  the  valne  of  the  lost  animal.  It  appears 
to  have  been  regarded  by  the  owners  and  their  witnesses 
as  belonging  to  a  family  or  strain  of  blood  prized  and 
sought  after  by  breeders  in  the  propagation  of  that  par- 
ticular species  of  dog.  Under  such  circumstances  it  was 
not  possible  to  produce  evidence  so  clear  and  definite  as 
to  market  value  as  might  easily  be  produced  in  most 
cases.  Whilst  the  law  constantly  upholds  the  principle 
that  the  best  evidence  must  be  produced  which  is  avail- 
able under  the  circumstances  of  the  particular  case^  it 
does  not  undertake  to  define  just  what  that  evidence  shall 
be  in  any  given  case.  The  plaintiffs,  being  entitled  to 
recover  the  value  of  their  lost  property,  we  have  not  been 
able  to  i)erceive  how  better  evidence  could  be  adduced  by 
them  than  what  was  obtained  from  the  witnesses  offered. 
As  we  have  stated,  the  case  was  tried  before  a  judge  with- 
out a  jury.  An  examination  of  the  testimony  admitted 
shows  that  the  learned  judge  was  conservative  in  his  con- 
clusion and  kept  well  within  the  lines  of  the  evidence. 
We  discover  no  reversible  error  in  any  of  these  assign- 
ments. 

Upon  a  review  of  the  whole  case  we  are  of  opinion  it 
was  properly  tried  and  that  the  judgment  entered  should 
not  be  disturbed. 

Judgment  affirmed. 


Commonwealth  v.  Deutsch,  Appellant. 

Criminal  procedure — Juries — Challenge  of  array, 
A  challenge  of  the  array  of  jurors,  because  the  record  fails  to 
affirmatively  show  that  the  jurors  purporting  to  have  been  drawn 
and  summoned,  were  drawn  from  the  body  of  the  county  wherein 
the  trials  were  held,  is  properly  overruled,  where  the  record  shows 
that  the  venire  was  issued  in  pursuance  of  the  precept  to  the  sheriff 
and  juiy  commissioners,  and  that  the  sheriff  returned  a  list  of 
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names  with  the  residence  of  each  individual  attached.  The  court 
has  the  right  to  presume  that  the  jury  wheel  was  filled  in  the  man- 
ner prescribed  by  law  and,  under  such  presumption,  no  names 
other  than  those  qualified  according  to  law  to  serve  as  jurors  within 
the  particular  county,  could  have  been  drawn. 

Criminal  procedure — Prosecuting  officers — Counsel  for  the  Con^ 
monwealth. 

An  objection  on  the  part  of  the  defendant  to  the  admission  of  the 
district  attorney  of  another  county  to  assist  in  the  prosecution  is 
without  merit.  Where,  in  an  indictment  for  conspiracy,  the  venue 
is  changed  in  accordance  with  the  order  of  the  Supreme  Court,  the 
district  attorney  of  the  county  to  which  the  case  was  sent  became 
the  responsible  head  of  the  prosecution ;  he  had  the  right  to  associ- 
ate with  him  the  district  attorney  of  the  county  in  which  the  of- 
fense was  committed,  or  any  of  his  assistants,  and  the  defendant 
had  no  legal  concern  with  the  personality  of  those  selected  by  l^e 
Commonwealth,  to  conduct  the  prosecution. 

CrimincU  procedure — Challenge  for  cause — Opinion  of  the  court. 

The  challenge  of  a  juror  for  cause  is  addressed  to  the  trial  judge 
and  much  weight  must  be  given  to  his  judgment  in  passing  upon  it. 
He  has  all  the  advantages  which  a  trained  intellect  possesses  in 
drawing  conclusions  from  the  impressions  gathered  by  the  senses  in 
the  open  examination  of  an  individual  juror  under  such  circum- 
stances. There  necessarily  resides  in  him  a  wide  discretion  and  his 
conclusions  are  not  to  be  reversed  unless  there  appears  to  be  some 
substantial  reason  to  convince  the  appellate  court  that  the  action 
taken  was  erroneous. 

Criminal  procedure  —  Indictment  for  conspiracy  —  Number  of 
challenges. 

The  provisions  of  the  40th  Section  of  the  Act  of  March  81, 1860, 
providing  that  ^n  all  cases  in  which  two  or  more  persons  are  in- 
dicted for  any  offense the  accused  shall  have  the  right  to  the 

same  number  of  peremptory  challenges  to  which  either  would  be 
entitled  if  separately  tried  and  no  more,"  fixes  the  number  of  per- 
emptory challenges  allowable  in  the  trial  of  an  indictment  of  two 
or  more  persons  for  conspiracy.  The  right  of  the  accused  to  peremp- 
tory challenges  is  legislative  in  its  origin  and  the  power  necessarily 
resides  in  the  general  assembly  which  may  from  time  to  time 
change  the  method  by  which  a  jury  is  to  be  selected  in  accordance 
with  the  dictates  of  wisdom  and  experience,  so  long  as  the  statutes 
do  not  attempt  to  set  up  a  new  kind  of  trial  body  other  than  that 
secured  by  the  bill  of  rights. 
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Criminal  law — Indictment  for  conspiracy — Coconsptrator^-^Evi- 
dence  of  coconspirators — Admissibility. 

On  an  indictment  for  conspiracy,  the  acts  and  declarations  of  one 
individual,  done  and  uttered  in  pursuance  of  a  common  design,  be- 
come the  acts  and  declarations  of  all  concerned  and  are,  therefore, 
admissible  against  each  of  the  defendants.  While  the  declarations 
of  a  third  person,  made  in  the  absence  of  the  defendant  and  with- 
out his  knowledge,  are  inadmissible  against  him  as  a  general  rule, 
if  the  conspiracy  is  afterwards  established  by  evidence,  and  it  is 
shown  that  the  person  whose  declarations  have  been  admitted  in 
evidence  is  one  of  the  coconspirators,  then  it  is  not  error  to  have 
received  the  declaration  of  such  co-conspirator  in  advance  of  the 
proof  of  the  conspiracy  itself. 

Criminal  lam — Conspiracy  —  Influencing  jury  —  Newspaper  ar^ 
Ucles, 

It  is  not  error  for  a  trial  judge  to  refuse  to  withdraw  a  juror  and 
continue  the  case,  because  of  certain  publications  in  newspapers, 
reciting  in  their  own  language,  the  substance  of  the  testimony  pro- 
duced in  the  court  on  the  day  previous  to  such  publications,  and 
making  certain  comments  concerning  the  witnesses  by  whom  the 
testimony  was  delivered.  Where  the  verdict  of  the  jury  was  amply 
warranted  by  the  evidence,  there  is  no  reason  for  the  court  to  as- 
sume that  the  jurors  were  improperly  influenced  by  reading  the 
newspaper  accounts  of  the  trial. 

Criminal  law — Attempt  to  influence  juror — Examination  of  juror 
during  trial. 

Where,  during  the  trial  of  a  criminal  case  an  alleged  attempt  to 
influence  one  of  the  jurors  is  brought  to  the  attention  of  the  court, 
the  trial  judge  may  interrupt  the  course  of  the  trial  and  examine 
the  jury.  Having  made  such  investigation  and  being  satisfied  that 
no  harm  had  been  done  he  may  proceed  with  the  case. 

Arjrued  April  28, 1919.  Appeals,  Nos.  59  to  72,  Oct.  T., 
1918,  by  Isaac  Deiitscb,  David  Bennett,  John  Wirt- 
schafter,  Michael  J.  Murphy,  Emanuel  Uram,  Lewis 
Feldman  and  Clarence  H.  Hayden,  from  judgment  of  Q. 
S.  Chester  Co.,  special  session,  July,  1918,  on  change  of 
venue  from  Q.  S.  Philadelphia  Co.,  December  Sess.,  1917, 
Nos.  471-472,  on  verdict  of  guilty  in  case  of  Common- 
wealth V.  Isaac  Deutscb,  David  Bennett,  John  Wirt- 
schafter,  Michael  J.  Murphy,  Emanuel  Uram,  Lewis 
Feldman   and   Clarence  H.   Hayden.     Before  Orlady, 
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and  Kelleb^  JJ.   Affirmed. 

Indictment  for  conspiracy  to  prevent  a  free  and  fair 
election.    Before  Hause,  J. 

The  indictment  charged  the  defendants  with  con- 
spiracy to  prevent  a  free  and  fair  election  and  to  intimi- 
date, overawe,  assault,  etc.,  electors  at  a  primary  held  in 
the  City  of  Philadelphia  on  the  19th  day  of  September, 
1917,  and  with  conspiracy  to  violate  the  provisions  of  an 
Act  of  Assembly  of  February  15, 1906,  P.  L.  19,  known  as 
the  Shem  Act. 

Upon  petitions  filed  in  the  Supreme  Court  asking  for 
a  change  of  venue,  a  rule  was  granted  to  show  cause  why 
a  writ  of  certiorari  should  not  be  granted  and  a  certiorari 
afterwards  was  issued  taking  the  records  of  the  cases  to 
the  Supreme  Court.  The  Supreme  Court  made  an  order 
changing  the  venue  and  certifying  the  record  to  the  Court 
of  Oyer  and  Terminer  and  Quarter  Sessions  of  the  Peace 
for  the  County  of  Chester  with  instructions  to  proceed 
as  if  the  indictments  had  been  originally  found  in  that 
county. 

The  cases  were  tried  in  the  Court  of  Oyer  and  Terminer 
and  Quarter  Sessions  of  the  Peace  for  the  County  of 
Chester. 

Verdict  of  guilty  upon  which  judgment  of  sentence  was 
imssed.    Defendants  appealed. 

Errors  assigned,  among  others,  were  the  refusal  of  de- 
fendants' challenge  to  the  array,  refusal  to  allow  certain 
challenges  for  cause,  refusal  of  the  trial  judge  to  with- 
draw a  juror  and  continue  the  case  because  of  certain 
publications  in  Philadelphia  newspapers  reciting  the 
proceedings  of  the  trial,  refusal  of  defendants*  motion  to 
withdraw  a  juror  because  of  certain  attempt  to  influence 
one  of  the  jurors,  and  various  rulings  on  evidence  and  the 
charge  of  the  court. 
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WUUam  A.  Gray,  tw  appellants. — ^The  court  erred  in 
overrnling  the  motion  of  the  defendants  to  qnash  the 
venire  of  the  jurors,  which  did  not  set  forth  that  the 
jurors  were  drawn  from  Chester  County :  White  y.  Com- 
monwealth, 6  Binney  179;  Eaton  v.  Commonwealth,  6 
Binney  447;  Act  of  March  31,  1860,  P.  L.  427,.  Section 
63. 

The  court  erred  in  overruling  the  defendants'  challen- 
ges for  cause  to  certain  jurors  who  had  clearly  formed 
an  opinion :  Staup  v.  Com.,  74  Pa.  458;  Allison  v.  Com., 
99  Pa.  17;  Com.  v.  House,  3  Pa.  Superior  Ct.  304;  Com. 
V.  Curcio,  218  Pa.  327;  Com.  v.  Sushinskie,  242  Pa.  406. 

The  court  erred  in  admitting  the  testimony  of  cocon- 
spirators: Thomas  v.  Madden,  50  Pa.  261;  Heine  v. 
Com.,  91  Pa.  145;  Wagner  v.  Aulenbach,  170  Pa.  495. 

The  accounts  of  the  trial,  published  in  various  news- 
papers, were  highly  prejudicial  to  the  defendant  and 
were  ample  reasons  for  granting  a  new  trial :  Com.  v. 
McCartney,  14  D.  R.  609;  United  States  v.  Ogden,  10 
D.  R.  1;  Com.  v.  Johnson,  5  Pa.  C.  C.  236;  Maltox  v. 
United  States,  146  U.  S.  140;  Fisher  v.  Fisher,  20  D.  R. 
56;  Meyer  v.  Cadwalader,  1  D.  R.  274. 

The  attempt  to  bribe  a  juror  must  have  influenced  the 
jury  against  the  defendants  and  deprived  them  of  free 
and  unbiased  hearing,  and  a  new  trial  should  have  been 
granted :  Redmond  v.  Royal  Ins.  Co.,  7  Phila.  167 ;  Kee- 
gan  V.  McCandless,  7  Phila.  248;  Elkins  v.  Gaff,  2  W. 
N.  C.  586 ;  Chahoon  v.  Hackly,  5  Kulp  397 ;  Com.  v.  Mar- 
tin, 16  Pa.  C.  C.  140;  Johnson  v.  Traction  Co.,  8  Del. 
Co.  346 ;  Boreland  v.  St.  Clair,  4  Pa.  C.  C.  541 ;  Har- 
vester V.  Hodge,  6  D.  R.  378 ;  M^^  v.  North  American  Co., 
209  Pa.  636;  Com.  v.  Tilly,  ?:>  Pa.  Superior  Ct.  35. 

Joseph  E.  Taulane.  Assistant  District  Attorney  Phil- 
adelphia County,  and  with  him  Samuel  P.  Botany  Dis- 
trict Attorney  Philadelphia  County,  Truman  D.  Wade, 
District  Attorney  of  Chester  County,  James  Gay  Gor- 
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don,  Jr.,  Acudfitant  District  Attorney  Philadelphia  Coun- 
ty, and  Robert  8.  Gawthrop,  for  appellee — The  return  to 
the  venire  was  issued  in  the  usual  form  and  the  defend- 
ants waived  any  errors  by  pleading:  Holmes  v.  Coul,  25 
Pa.  221,  224 ;  Com.  v.  Seybert,  4  C.  C.  R- 152, 164;  C<Hn. 
V.  Bencher,  10  C.  C.  R.  3. 

The  overruling  of  a  challenge  for  cause,  even  if  erron- 
eous, before  the  defendants  had  exhausted  their  per- 
emptory challenges,  did  them  no  injury :  Coul  v.  Pease, 
220  Pa,  371;  Com.  v.  Delero,  218  Pa.  487;  Com.  v.  Min- 
ney,  216  Pa.  149;  Com.  v.  Henderson,  242  Pa.  872. 

Whether  a  juror  should  be  challenged  for  cause  is  a 
matter  primarily  within  the  discretion  of  the  trial  judge : 
Commonwealth  v.  Sushinskie,  242  Pa.  406,  413;  Com.  v. 
Crossmire,  156  Pa.  304;  Com.  v.  Merrick,  66  Pa-  Su- 
perior Ct.  482;  Com.  v.  Eagan,  190  Pa.  10. 

The  order  of  proof  in  a  conspiracy  trial  is  for  the  sole 
discretion  of  the  trial  judge,  and  it  was  within  the  power 
of  the  court  to  allow  the  several  acts  and  declarations  of 
the  various  conspirators  to  be  shown  for  the  purpose  of 
building  up  a  case  against  the  defendants:  Com.  v. 
Bumm,  19  Phila.  530, 531 ;  Hanbest  v.  Herman,  2  Walker 
(Pa.)  471;  Com.  v.  Moyer,  52  Pa.  Superior  Ct.  554; 
Gantt  V.  Cox,  199  Pa.  208,  217;  Com.  v.  Duflfjr,  20  D.  R. 
507;  Com.  v.  Dietrick,  221  Pa.  7. 

It  cannot  be  assumed  that  the  accounts  of  the  trial 
published  in  the  newspapers  influenced  the  verdict 
against  the  defendants :  Alexander  v.  Com.,  105  Pa.  1 ; 
Com.  V.  Filer,  249  Pa.  179;  Com.  v.  Valverdi,  32  Pa. 
Superior  Ct.  241. 

It  was  within  the  judgment  of  the  court  to  investigate 
the  attempt  to  influence  a  juror  and,  if  satisfied  that  no 
injustice  would  be  done,  to  proceed  with  the  case :  Com. 
V.  Tilly,  33  Pa.  Superior  Ct.  35. 

Opinion  by  Head,  J.,  July  17, 1919: 
These  appeals  present  for  our  consideration  about  six 
thousand  printed  pages  portraying  in  detail  the  course  of 
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the  trial  with  all  of  its  incidents  and  the  testimony  taken, 
all  brought  upon  the  record  by  fifty-five  assignments  of 
error.  We  think  it  but  a  just  recognition  of  the  skill  and 
industry  manifested  by  counsel  in  the  preparation  of  their 
paper-books  and  the  presentation  of  their  arguments  at 
bar  to  say  they  have  spared  no  effort  to  lighten  the  labors 
of  the  court  made  necessary  in  the  review  of  a  record  so 
unusual  in  size.  Each  assignment  has  received  the  con- 
sideration demanded  by  the  relative  importance  of  the 
questions  raised  by  it.  If  some  of  them  be  not  herein  spe- 
cially adverted  to,  it  is  because  of  our  conclusion  they  are 
suflBiciently  answered  by  the  judgment  we  shall  render. 

The  first  and  second  assignments  complain  of  the  re- 
fusal by  the  court  to  quash  the  venire  and  return  and  the 
overruling  of  a  "challenge  of  the  array,"  because  the  rec- 
ord fails  to  show  affirmatively  "that  the  jurors,  purport- 
ing to  have  been  drawn  and  summoned,  were  drawn  from 
the  body  of  the  County  of  Chester."  We  are  urged  to 
hold  that  the  fifty-third  section  of  the  Act  of  March  31, 
1860,  fully  disposes  of  these  assignments.  There  is  much 
force  in  the  supporting  argument,  even  though  the  de- 
fendants were  arraigned  in  Philadelphia  and  plea  was 
there  entered  long  before  the  venue  was  changed  to  Ches- 
ter County.  If,  after  the  panel  had  been  summoned  in 
that  county,  there  appeared  cause  for  a  challenge  of  the 
array  leave  to  withdraw  the  plea  could  have  been  asked 
and  obtained  so  that  the  right  of  challenge  could  be  prop- 
erly exercised. 

But  further  consideration  of  this  question  becomes  un- 
necessary because,  apart  from  it,  an  inspection  of  the 
record,  in  our  judgment,  shows  it  to  be  without  flaw  or 
defect  in  the  respect  complained  of.  The  precept  ad- 
dressed to  the  sheriff  and  commissioners  of  Chester 
County  was  this :  "We  command  you  and  every  of  you 
that  in  your  proper  persons  you  draw  from  the  wheel 
containing  the  names  of  the  persons  selected  according  to 
law  to  be  jurors  in  said  county  the  names  of  fifty  i)er- 
sons,"  etc.;  "and  that  you  (the  said  sheriff)  do  summon 
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the  persons  whose  names  shall  be  so  drawn  to  come  before 
our  said  courts.  •  •  •  •  .and  that  you  have  then  and  there 
this  writ  and  the  names  and  surnames  of  the  persons  so 
summoned."  To  the  venire  issued  in  pursuance  of  the 
precept  the  sheriff  returns  a  list  of  names  with  residence 
of  each  individual  attached,  to  which  he  adds  this  certifi- 
cate :  "Drawn  and  selected  according  to  the  act  of  assem- 
bly, summoned  and  made  known  to  all  the  above-named 
jurors,  except,'^  etc.  Our  statute  directs  in  detail  the 
manner  in  which  the  jury  wheel  shall  be  filled  and  we 
have  the  right  to  presume  it  was  filled  in  the  manner  pre- 
scribed by  the  law.  If  so,  it  could  contain  no  names  other 
than  those  qualified  according  to  law  to  serve  as  jurors 
in  the  County  of  Chester.  The  record  does  show  then  that 
the  names  of  the  jurors  empanelled  for  the  particular 
session  of  the  court  at  which  this  case  was  tried  were 
drawn  from  the  body  of  the  County  of  Chester. 

The  third  assignment  is  without  merit.  When  the 
venue  was  changed  to  Chester  County,  under  the  law  and 
the  order  of  the  Supreme  Court  the  district  attorney  of 
that  county  became  the  responsible  head  of  the  prosecu- 
tion. His  were  the  power  and  the  duty  to  properly  pre- 
sent the  Commonwealth's  side  of  the  case.  On  his  motion 
the  court  specially  admitted  to  the  bar,  the  district  at- 
torney of  Philadelphia  County,  and  one  or  two  of  his  as- 
sistants. How  can  the  defendants  be  heard  to  say  they 
were  aggrieved  by  that  act  of  the  court?  They  had  the 
right  to  be  tried  according  to  law  but  they  had  no  legal 
concern  with  the  personality  of  those  selected  by  the  Com- 
monwealth to  conduct  the  prosecution.  The  rules  of  law 
and  evidence  did  not  change  with  the  personnel  of  those 
selected  by  the  prosecuting  officer  to  assist  him.  It  would 
be  a  startling  proposition  to  affirm  the  defendants  had  the 
right  not  only  to  select  their  own  counsel,  but  also  to  have 
a  voice  in  the  choice  of  those  who  were  to  act  for  the  Com- 
monwealth. 

The  fourth,  fifth  and  sixth  assignments  go  to  the  action 
of  the  learned  trial  judge  refusing  to  allow  three  chal- 
Vol.  Lxxn — ^20 
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lenges  for  cause  to  three  separate  jurors.  There  are  not 
many  questions,  relating  to  the  procedure  in  trials  of 
cases  in  our  criminal  courts,  that  have  been  more  fre- 
quently the  subject  of  consideration  by  the  appellate 
courts,  than  those  growing  out  of  challenges  for  cause. 
Necessarily  there  is  considerable  difference  in  the  fwm  of 
expression  adopted  by  the  opinion  writers  in  such  cases. 
To  attempt  to  review  all  (rf  the  cases  and  harmonize  all 
of  the  language  that  may  be  culled  from  the  different, 
opinions  would  be  a  task  beyond  our  conception  of  what 
is  required  of  us  here  and  now.  We  shall  quote  what  we 
regard  as  accurate  statements  of  the  purpose  and  object 
to  be  attained  in  the  examination  of  jurors  upon  their 
TOir  dire.  In  Commonwealth  v.  Sushinskie,  242  Pa.  406, 
the  present  Chief  Justice,  speaking  for  the  court,  said : 
"The  challenge  of  a  juror  for  cause  is  addressed  to  the 
trial  judge,  and  much  weight  must  be  given  to  his  judg- 
ment in  passing  upon  it.  In  exercising  his  discretion  as 
to  the  fitness  of  a  juror  to  serve,  he  has  the  juror  before 
him,  and  much  latitude  must  be  left  to  him;  and  the 
weight  to  be  given  to  the  answers  of  a  juror  when  ex- 
amined on  his  voir  dire  is  not  to  be  determined  exclu* 
sively  by  his  words  as  we  read  them  in  the  printed  record. 
They  are  first  to  be  weighed  by  the  trial  judge  who  sees 
and  hears  the  juror,  and,  in  the  exercise  of  a  wide  discre- 
tion, may  conclude  that  he  is  not  competent  to  enter  the 
jury  box  for  the  purpose  of  rendering  an  impartial  ver- 
dict, notwithstanding  his  words  to  the  contrary; 

and  nothing  short  of  palpable  error  will  justify  a  reversal 
of  a  trial  judge  in  passing  upon  a  challenge  for  cause.^^ 
If  indeed  our  law  is  to  respond,  even  in  a  faint  way,  to  the 
eulogy  pronounced  by  him  who  declared  it  to  be  "the  i)er- 
fection  of  reason,"  how  necessarily  it  must  follow  that  the 
language  we  have  quoted  accurately  describes  the  real 
situation.  The  trial  judge  is  ordinarily  a  resident  of  the 
district  embraced  within  the  jurisdiction  of  the  court  in 
which  he  presides.  It  accords  with  our  everyday  experi- 
ence to  conclude  that  his  acquaintanceship  with  the  peo- 
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pie  of  that  district  is  extensive.  He  knows  its  communi- 
ties, their  enyironments,  and  much  of  the  general  stand- 
ards of  education  and  morality  that  prevailed  among 
those  who  dwell  in  them.  He  has  all  of  the  advantages 
which  a  trained  intellect  possesses  in  drawing  conclusions 
from  the  impressions  gathered  by  his  senses  in  the  open 
examination  of  an  individual  juror  under  such  circum- 
stances. Manifestly  an  honest  conclusicm  reached  by  him 
ought  not  to  be  overthrown  without  plain  and  serious 
reasons  for  such  action. 

The  objective  i>oint  to  be  aimed  at  in  the  examination 
of  jurors  upon  their  voir  dire  is  well  stated  by  Mr.  Justice 
McCoLLUM  in  the  following  language  taken  from  the 
opinion  in  Commonwealth  v.  Crossmire,  156  Pa.  304 ;  "It 
appears  from  this  examination  that  the  jurors  had  im- 
pressions or  opinions  on  the  subject,  based  on  what  they 
had  heard  and  read  about  the  murder,  but  the  opinions 
thus  formed  were  not  deliberate  and  fixed  opinions,  or 
such  as  would  prevent  a  just  decision  of  the  case  upon 
the  evidence.  Opinions  formed  as  above  stated  are  not 
disqualifying  if  they  do  not  deny  to  legal  evidence  its 
legitimate  effect.  Intelligent  men  receive  impressions  as 
to  the  nature  and  character  of  any  transaction  from  what 
they  hear  and  read  of  it,  and  it  is  not  unusual  to  si>eak 
of  these  as  opinions."  So  it  was  said  in  Allison  v.  Com- 
monwealth, 99  Pa.  17:  "Impressions  formed  upon  the 
mind  necessarily  remain  until  something  occurs  to  re- 
move them.  This  is  a  law  of  our  nature,  and  cannot  be 
changed  by  human  agency.  That  evidence  would  be  re- 
quired to  change  these  impressions  has  but  little  weight. 
Such  must  always  be  the  fact  even  in  case  of  slight  im- 
pressions or  loose  opinions,'^  etc. 

It  is  clear  then  that  three  considerations  must  be  kept 
prominently  in  view  in  disposing  of  the  questions  raised 
by  the  assignments  with  which  we  are  now  dealing. 
First,  there  necessarily  resides  in  the  trial  judge  a  wide 
discretion  and  his  conclusions  are  not  to  be  reversed  un- 
less there  appears  some  substantial  reason  to  convince  the 
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appellate  court  the  action  taken  was  erroneous;  second, 
the  conclusion  arrived  at  must  be  the  result  of  a  study 
of  the  whole  of  the  testimony  elicited  on  the  examination, 
and  third,  the  trial  court,  as  well  as  the  reviewing  tri- 
bunal, must  be  satisfied  there  was  no  state  of  mind  of 
the  proposed  juror  that  would  deny  to  legal  evidence  its 
legitimate  effect.  We  cannot  but  know  that  the  language 
used  by  the  average  man  in  an  attempt  to  analyze  his  own 
state  of  mind  is  frequently  inaccurate  although  it  may  be 
in  the  highest  degree  honest.  The  trained  mind  would 
not  be  likely  to  use  the  word  impression  as  a  synonym  for 
the  word  opinion.  Such  differences  are  not  always  ap- 
parent to  the  witness  who  naturally  adopts  the  form  of 
expression  used  by  interrogating  counsel.  Hence  it  so 
often  happens  that  jurors  in  their  answers  appear  to  con- 
tradict themselves  whereas  in  fact  they  simply  fail  to  ap- 
preciate the  difference  in  meaning  between  one  question 
and  another.  We  have  read  and  reread  all  of  the  testi- 
mony  of  each  one  of  the  jurors  challenged  and  we  are 
obliged  to  conclude  that  we  can  perceive  no  abuse  of  dis- 
cretion in  the  disposition  made  by  the  trial  judge  of  the 
challenges  for  cause  which  have  become  the  subject  of 
these  assignments. 

The  seventh  and  eighth  assignments  of  error  are  based 
upon  the  refusal  of  the  learned  trial  judge  to  recognize 
the  alleged  right  to  four  peremptory  challenges  by  each 
one  of  the  defendants  who  were  being  jointly  tried.  If 
the  fortieth  section  of  the  Act  of  March  31,  1860,  be  a 
valid  piece  of  legislation,  it  fully  justifies  the  view  taken 
by  the  trial  judge.  It  in  terms  declares  that  "In  all  cases 
in  which  two  or  more  persons  are  indicted  for  any  offense 
the  accused  shall  have  the  right  to  the  same  num- 
ber of  peremptory  challenges  to  which  either  would  be 
entitled  if  separately  tried  and  no  more.^'  Our  Bill  of 
Rights  declares,  "Trial  by  jury  shall  be  as  heretofore  and 
the  right  thereof  remain  inviolate.'^  It  will  be  observed 
our  fundamental  law  provides  no  method  by  which  the 
twelve  jurors  necessary  are  to  be  selected  and  empan- 
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elled.  The  people  therefore,  by  whom  the  Constitution 
was  adopted,  did  not,  by  its  adoption,  withdraw  from 
legislative  determination,  through  the  ordinary  channels, 
the  mode  or  manner  in  which  the  jury  should  be  organ- 
ized. The  Constitution  itself  does  not  secure  to  any  de- 
fendant the  right  to  such  challenge  at  all.  The  right  as 
it  now  exists  is  legislative  in  its  origin  and  the  power 
necessarily  resides  in  the  general  assembly,  from  time  to 
time  to  change  the  method  by  which  a  jury  is  to  be  se- 
lected in  accordance  with  the  dictates  of  wisdom  and  ex- 
perience, so  long  as  the  statutes  do  not  attempt  to  set  up 
a  new  kind  of  trial  body  which  should  not  be  "as  hereto- 
fore." We  may  quote  with  propriety  the  language  of  Mr. 
Justice  Thompson  in  Warren  v.  Commonwealth,  37  Pa. 
45,  as  follows :  "But,  is  the  act  of  challenging  which  al- 
ways precedes  the  trial,  properly,  and,  within  the  mean- 
ing of  the  Constitution,  part  of  it?  Is  not  the  simple 
organization,  a  form  through  which  it  is  necessary  to  pass 
to  arrive  at  a  trial?  That  it  is  so  is  strongly  asserted  by 
Black,  C.  J.,  in  McFadden  v.  Commonwealth,  11  Harris 
12,  and  so  it  has  been  held  by  the  Supreme  Court  of  South 
Carolina,  Cregan  v.  Bunton,  2  Strob.  487.  This  is  a 
rational  view  of  the  subject,  with  the  reservation,  how- 
ever, that  the  law  of  organization  be  not  such  as  to  defeat 
the  right."  And  so  we  may  say  generally,  without  here 
even  citing  the  cases,  that  such  is  the  view  adopted  by  the 
courts  of  most  of  our  sister  states.  These  assignments 
must  be  dismissed. 

The  ninth  and  sixteenth  assignments  assail  the  correct- 
ness of  the  rulings  of  the  trial  judge  admitting  in  evi- 
dence certain  declarations  of  alleged  coconspirators  be- 
fore the  fact  of  the  conspiracy  was  established  or  suf- 
ficient eyidence  from  which  such  fact  might  be  inferred 
had  been  introduced.  Of  course  our  courts  hold  fast  to 
the  general  principle  that  the  declarations  of  a  third  per- 
son, made  in  th.e  absence  of  a  defendant,  and  without  his 
knowledge,  are  inadmissible  against  him.  But  it  is  just 
as  certain  that  from  the  nature  of  the  offense  we  call  con- 
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spiracy,  the  acts  and  declarations  of  one  indiyidual,  done 
and  uttered  in  pursuance  and  execution  of  a  conunon  de- 
sign, become  the  acts  and  declarations  of  all  concerned 
and  are  therefore  admissible  against  each  of  the  defend- 
ants. Now  it  is  trite  to  say  that  rarely,  if  ever,  may  con- 
spiracy be  proven  by  direct  evidence  of  the  unlawful 
agreement.  That  must  be  established,  if  at  all,  as  the 
rational  and  necessary  inference  to  be  drawn  from  a  num- 
ber of  circumstances  separately  proven  which,  when  es- 
tablished, point  to  a  common  design  as  the  source  and 
origin  whence  they  sprung.  In.  the  case  at  bar,  we  do  not 
understand  that  any  one  seriously  contends  that  when 
the  case  (rf  the  Commonwealth  was  concluded,  the  court 
could  have  withdrawn  it  from  the  consideration  of  the 
jury,  because  there  was  no  sufficient  evidence  to  support 
a  verdict  of  guilty.  The  jury  has  passed  up<m  the  credibili- 
ty of  the  witnesses  and  determined  that  a  conspiracy  did  in 
fact  exist.  There  must  then  have  come  a  time  in  the  trial 
of  the  case  when  no  successful  objecti(m  could  have  been 
made  to  the  introduction  of  the  evidence  complained  of. 
In  the  last  analysis  therefore  the  objection  we  are  now 
considering  is  but  one  to  the  order  in  which  the  trial 
judge  permitted  the  testimony  of  the  Commonwealth  to  be 
introduced.  There  was  no  way  in  which  the  defendants 
could  escape  the  consideration  by  the  jury  of  the  declara- 
tions here  complained  of.  The  able  counsel  for  the  appel- 
lant himself,  after  stating  the  general  rule  of  the  law, 
thus  recognizes  the  precise  situation  we  have  before  us. 
"But  it  will  also  be  admitted  that  the  matter  of  the  order 
of  proof  is,  to  a  certain  extent,  within  the  discretion  of 
the  trial  judge,  and  if  the  conspiracy  is  afterwards  estab- 
lished by  evidence,  and  it  is  shown  that  the  person  whose 
declarations  have  been  admitted  in  evidence  is  one^  of  the 
coconspirators,  then  it  is  not  error  to  have  received  the 
declaration  of  a  coconspirator  in  advance  of  the  proof 
of  the  conspiracy  itself  If  then  the  judgment  were  to 
be  reversed  on  the  strength  of  these  assignments,  a  new 
trial  could  but  change  the  order  in  which  the  testimony 
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of  the  C!ammonwealth  would  be  offered^  and  in  the  end 
the  defendants  would  be  confronted  with  precisely  the 
same  situation  they  were  here  compelled  to  face  when  the 
case  was  submitted  to  the  jury.  The  assignments  are  not 
sustained. 

The  fourteenth  and  fifteenth  assignments  complain  of 
the  admission  of  evidence  of  the  declarations  of  a  cocon- 
spirator made,  as  it  is  alleged,  after  the  conspiracy  had 
been  fully  executed.  We  are  not  at  all  prepared  to  say 
that  the  ways  and  means  of  paying  those  active  in  the 
performance  of  the  unlawful  and  criminal  things  dis- 
closed by  the  evidence  of  the  Commonwealth,  was  a  mat- 
ter outside  of  the  conspiracy  itself.  Indeed  it  appears  to 
us  to  have  been  one  of  the  important  elements  in  it  whicL 
would  not  likely  be  overlooked  by  those  with  whom  it 
originated.  We  are  not  convinced  the  court  below  com- 
mitted any  error  in  admitting  the  evidence  complained 
of. 

With  relation  to  the  tenth  assignm^it,  it  is  only  neces- 
sary to  say  the  court  was  well  within  fully  recognized 
limitations  in  permitting  the  district  attorney  to  attempt 
to  elicit  the  truth  from  a  witness,  either  ignorant  or  un- 
willing, by  what  may  be  generally  described  as  cross- 
examining  his  own  witness. 

The  eighteenth,  twenty-first  and  twenty-fourth  assign- 
ments rest  upon  the  refusal  of  the  learned  trial  judge  to 
withdraw  a  juror  and  continue  the  case  because  of  certain 
publications  in  the  Philadelphia  newspapers  reciting  in 
their  own  language,  the  substance  of  the  testimony  pro- 
duced in.  court  on  the  day  previous  to  the  publications, 
and  making  certain  comments  concerning  the  witnesses 
by  whom  the  testimony  was  delivered.  These  comments 
were  contained  chiefly  in  headlines  or  paragraphs,  con- 
structed with  that  lack  of  economy  in  the  use  of  adjec- 
tives that  seems  to  be  characteristic  of  the  newspapers  of 
to-day.  The  newspapers  themselves  are  not  on  trial  for 
any  alleged  abuse  of  their  rights  or  breach  of  their  obli- 
gations towards  any  citizen.     There  would  be  neither 
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propriety  nor  advantage  in  attempting  to  deliver  an  aca- 
demic lecture  on  the  question  how  those  rights  should  be 
exercised  or  those  obligations  obeyed.  It  ought  to  be 
reasonably  evident  that^  when  the  people  have  created 
certain  tribunals  invested  with  the  duty  and  armed  with 
the  power  of  administering  the  public  law  of  the  land, 
perplexing  situations,  like  the  one  now  before  us,  could 
be  easily  avoided  were  it  generally  conceded  that  such 
tribunals  could  best  discharge  their  onerous  responsibili- 
ties, by  being  permitted  to  reach  their  conclusions  unem- 
barrassed by  either  aid  or  interference  from  outside 
sources.  The  courts,  however,  must  be  concerned  to  see, 
in  so  far  as  it  lies  in  their  power,  the  jurors  empanelled 
and  sworn  in  the  trial  of  a  case  are  protected  from  any 
injection  into  their  minds,  from  other  sources  than  the 
sworn  testimony,  of  matters  or  views  reasonably  likely  to 
bring  about  a  verdict,  based  on  other  considerations  than 
those  which  alone  have  been  regarded  by  our  lawmakers 
as  the  proper  foundation  upon  which  such  verdicts  must 
rest.  It  is  clear  enough  in  the  first  place  that  the  news- 
papers, even  if  read  by  the  jurors,  presented  no  material 
facts  to  their  minds  which  had  not  been  made  known 
first  to  them  by  the  public  proceedings  in  court. 

It  will  illustrate  our  view  to  consider  for  a  mcmient 
the  published  statement  concerning  the  witness  Gibboney 
and  the  testimony  delivered  by  him  on  the  day  before 
the  publication.  One  Clark  had  been  arrested  as  an 
active  participant  in  the  alleged  conspiracy,  and  at  the 
time  of  the  trial  of  these  defendants,  was  under  bail 
awaiting  his  own  trial.  He  had  been  called  as  a  witness 
by  the  Commonwealth  and  given  his  version  of  the  occur- 
rences of  election  day  and  the  day  preceding.  The  theory 
of  the  defense  was  that  no  conspiracy  to  "rough  house^' 
the  Fifth  ward  had  been  entered  into  by  the  friends  of 
Deutseh  or  by  any  persons  for  his  benefit.  On  the  con- 
trary, that  such  a  conspiracy  had  been  'Tiatched"  by  one 
Maloney  and  other  x)owerful  friends  of  Carey.  The  plan 
was  said  to  be  to  bring  a  number  of  men  from  New  York, 
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distribute  them  through  the  ward^  have  them  commit 
a  series  of  lawless  acts,  that  on  their  face  would  appear 
to  have  been  instigated  by  the  friends  of  Deutsch,  to  the 
end  that  Carey  would  finally  get  the  benefit  of  the  out- 
burst of  popular  indignation  that  would  certainly  follow. 
To  support  that  theory  the  witness  Gibboney  was 
called  by  the  defense.  He  stated  he  had  been  for  many 
years,  and  was  then,  connected  with  the  Law  and  Order 
Society  of  Philadelphia ;  that  on  the  day  before  the  pri- 
mary election  Clark  had  called  at  his  oflSce  and  volun- 
tarily related,  in  full  detail,  the  plan  that  was  to  be  fol- 
lowed. "He  told  practically  all  that  occurred  on  the 
following  day  except  the  murder;  he  did  not  forecast 
that."  "Sam  (meaning  Maloney )  has  been  working  a  big 
plant  on  the  Deutsch  and  Vare  bunch  which  will  stand 
a  good  chance  to  put  them  all  out  of  business.  We  have 
a  bunch  of  strong  arm  men  planted  in  the  ward  and  they 
will  rough  house  the  ward  so  that  they  will  get  the  Vare 
crowd  in  so  bad  that  even  if  Deutsch  wins  to-morrow  he 

will  lose  on  a  recount  or  in  November The  North 

American  and  the  Penrose  people,  some  of  them,  are  all 
behind  this  scheme  of  ours.  Smith,  the  mayor,  is  to  be 
ruined,"  etc.  Immediately  on  the  conclusion  of  this  con- 
versation the  witness  reduced  its  substance  to  writing. 
Now  all  of  this  occurred,  the  witness  declared,  many 
hours  before  the  serious  results  of  the  plan  began  to  flow 
from  its  execution.  All  of  the  authorities  of  city  or 
county  were  accessible  to  the  witness.  Measures  could 
readily  have  been  taken  to  thwart  the  conspirators  but 
the  witness  spoke  to  no  one  in  authority,  although  he 
states,  "I  believe  it  was  a  frame-up.  I  believe  it  now." 
The  jury  heard  his  explanation  for  his  silence.  They  had 
already  learned  from  the  evidence  that  it  was  Carey's 
friends  on  the  police  force  who  had  been  removed  to 
other  districts.  They  had  heard  of  the  sudden  activity 
of  the  police  \\ath  relation  to  citizens  in  the  ward  who  had 
not  theretofore  been  molested.  They  had  listened  to  the 
recital  of  the  issue  by  Magistrate  Persch  of  numbers  of 


Digitized  by  VjOOQIC 


314      COMMONWEALTH  v.  DEUTSCH,  Appellant. 

Opinion  of  the  Court  [72  Pa.  Superior  Ct. 
blank  warrants  and  how  they  were  used.  They  knew  all 
the  acts  of  the  ^^strong  arm  men"  resulting  in  the  violent 
raiding  of  the  Pinletter  Club  (a  Carey  organization ),  in 
the  murder  of  Eppley,  in  the  almost  fatal  assault  on 
Carey  himself,  and  the  blackjacking  of  Assistant  District 
Attorney  Maurer,  walking  with  him  in  broad  daylight  on 
a  public  street  of  the  city.  All  of  these  things  must  have 
been  the  subject  of  serious  consideration  by  the  jury  be- 
fore the  publication  of  the  following  day  could  have  be- 
come known  to  them.  We  quote  what  we  suppose  to  be 
its  most  objectionable  portions. 

Headlines : 

"Gibboney  swears  he  knew  in  advance  of  Fifth  Crimes. 
Admits  he  did  nothing  to  stop  them ;  kept  secret  twenty 
days,  springs  Confession  to  aid  Frame-up  Plea." 

First  paragraph  of  the  article : 

"Fifth  ward  thugs,  whose  assault  on  the  primary  elec- 
tion last  fall  led  to  the  murder  of  Policeman  George  Ep- 
pley  by  hired  gunmen  in  the  interest  of  Vare-Smith  rule, 
had  as  their  defender  yesterday  in  court  the  malodorous 
D.  Clarence  Gibboney.  This  degenerate  reformer,  now  an 
agent  of  the  booze  interests,  went  on  the  stand  and  swore 
that  Jimmy  Clark,  the  man  with  the  eye  glasses  in  the 
gunmen's  story,  told  him  the  day  before  the  murder  of 
Eppley  that  gunmen  were  to  be  imported  to  rough  house 
the  Fifth  ward  and  that  the  North  American  and  Sena- 
tor Penrose  was  in  the  conspiracy."  In  so  far  as  this 
is  descriptive  of  the  evidence  that  was  delivered  at  the 
trial,  we  do  not  see  that  it  could  be  the  subject  of  serious 
complaint.  We  dismiss  also  as  unimportant  the  state- 
ment of  fact,  if  it  be  a  fact,  that  the  witness  was  an  agent 
or  representative  of  the  *^oze"  interests.  The  use  of 
the  word  booze,  instead  of  liquor,  has  become  so  preva- 
lent in  the  language,  both  of  platform  and  pulpit,  that 
it  is  not  likely  to  attract  much  notice  from  any  one. 
That  the  expressions  "malodorous"  and  "degenerate  re- 
former" were  not  intended  to  be  complimentary  we  may 
fairly  assume,  but  it  is  not  so  easy  to  affirm  what  impres- 
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sion,  if  any,  they  would  make  on  the  minds  of  the  Jurors 
who  may  have  read  the  article.  Malodorous  in  what  re- 
spect? There  is  no  reason  to  suppose  the  jurors  were 
familiar  with  any  career  of  the  witness  in  the  City  of 
Philadelphia.  K  he  had  undertaken  to  bring  about  some 
reforms  in  the  city  and  had  found  himself  unable  to  suc- 
ceed in  obtaining  practical  results  and  th^^ore  aban- 
doned them,  was  he  a  d^enerate  reformer  cm  that  ac- 
count? The  expressions  used  are  vague,  and  however 
pregnant  with  meaning  they  might  be  to  those  familiar 
with  the  career  of  the  witness,  can  it  be  affirmed  with  any 
reasonable  degree  of  probability  that  the  jury  gave  them 
any  serious  attention  whatever?  They  had  much  to  think 
about  from  the  very  nature  of  the  testimony  of  the  wit- 
ness, especially  in  the  light  of  what  had  been  done  ac- 
cording to  the  evidence  produced  by  the  (Commonwealth. 
If  in  fact  they  were  not  convinced  of  the  truth  of  the 
story  related  by  the  witness,  is  it  at  all  necessary  to  go 
outside  of  the  evidence  to  find  a  reason  for  their  conclu- 
sion? Had  these  expressions  been  used  by  counsel  in 
summing  up  for  the  Commonwealth,  it  would  be  difficult 
to  say  there  was  not  some  warrant  in  the  evidence  for 
their  use.  Could  the  jurors  be  blamed  if  they  were  star- 
tled first  of  all  by  the  fact  that  the  self-confessed  con- 
spirator, Clark,  would  select  an  officer  of  the  Law  and 
Order  Society  as  one  to  whom  he  would  relate,  in  ad- 
vance, the  history  of  his  own  intended  crime?  Would 
they  wonder  that  such  officer,  being  warned  in  advance 
of  what  was  likely  to  happen,  did  not  arouse  the  authori- 
ties and  set  in  motion  the  machinery  of  the  law  to  prevent 
such  serious  crimes?  The  jury,  by  their  verdict,  stamped 
as  truthful  the  evidence  delivered  by  the  Common- 
wealth's witnesses.  In  that  evidence  there  is  ample  war- 
rant for  the  verdict  they  rendered.  Why  should  the 
learned  judge  below,  the  court  in  banc,  and  this  court  be 
asked  to  surmise  or  conjecture  that  the  verdict  was  the 
ille^timate  child  of  the  unsworn  statement  complained 
of,  when  a  host  of  witnesses  testified  to  facts  from  which 
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the  verdict  would  legitimately  spring?  Drastic  action  by 
the  courts  should  be  founded  on  facts  or  probable  in- 
ferences therefrom.  We  think  it  is  asking  the  court  to 
take  a  long  step  when  we  are  urged  to  set  aside  this  ver- 
dict, on  the  ground  that  the  jurors  may  have  been  im- 
properly influenced  by  reading  the  article  complained  of, 
if  in  fact  they  read  it.  That  there  is  such  a  possibility 
no  one  of  course  can  deny.  But  we  are  not  convinced 
that  any  fair  probability  of  it  has  been  made  to  appear 
which  would  justify  us  in  taking  the  action  urged  upon 
us.  If  we  are  to  continue  to  have  faith  in  our  jury  sys- 
tem, it  must  rest  on  the  belief  that  when  men  of  average 
intelligence  and  integrity  have  solemnly  sworn  to  be 
guided  in  their  deliberations  by  the  evidence  produced 
and  that  alone,  there  will  be  enough  of  firmness  and  sta- 
bility of  mind  on  their  part  to  prevent  them  being 
swerved  from  the  line  of  their  duty  by  the  vague  unsworn 
statements  of  any  one,  who  does  not  share  the  responsi- 
bility which  has  been  assumed  by  the  jurors  themselves. 
But  it  may  be  said  that  the  preservation  of  the  dignity 
of  the  courts  would  be  imperiled  if  trials  are  to  be  at- 
tended with  such  incidents.  We  think  not.  The  real 
dignity  of  the  courts  must  have  its  roots  in  the  ability  and 
integrity  of  the  judges  who  preside  therein  and  the  fear- 
lessness and  impartiality  with  which  they  exercise  their 
powers.  It  is  not  an  exotic  plant  which  can  bloom  only 
in  the  artificial  atmosphere  of  a  hothouse.  There  is  there- 
fore, in  our  opinion,  nothing  in  that  consideration  to  war- 
rant our  interference  with  the  judgments  in  question. 

The  conduct  of  a  trial  judge  under  such  circumstances 
is  prescribed  by  no  statute  nor  by  any  rule  of  law  that 
can  be  automatically  applied  to  every  case.  The  princi- 
ple to  be  followed  is  clear  enough.  Where  a  trial  judge 
is,  or  should  be  satisfied,  either  that  harm  actually  has 
been  done  or  that  resulting  harm  is  but  the  natural  and 
probable  inference  from  the  publication  complained  of, 
it  would  be  his  duty  to  set  aside  the  verdict.  If  he  failed 
to  perform  his  duty  in  this  respect,  ours  would  be  equally 
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plain.  The  correctness  of  his  action  or  of  ours,  under 
such  circumstances,  must  depend  on  the  soundness  of  the 
judgment  which  determines  the  probable,  reasonable  ef- 
fect of  these  publications  on  the  minds  of  the  jurors  or 
those  of  them  who  may  have  actually  read  them.  After 
the  best  consideration  we  have  been  able  to  give  to  the 
question  involved,  we  are  satisfied  the  learned  trial  judge 
has  not  been  convicted  of  any  abuse  of  discretion  in  deny- 
ing the  defendants'  motion.  The  assignments  are  not 
sustained. 

Another  remarkable  episode  occurred  by  reason  of 
which  another  motion  to  withdraw  a  juror  and  continue 
the  case  was  made  by  counsel  for  defendants.  The  mo- 
tion was  denied  and  this  ruling  is  complained  of  in  the 
twenty-third  assignment  of  error.  As  we  have  already 
indicated,  the  jury  were  not  kept  in  the  custody  of  the 
officers  of  the  court  during  the  lengthy  trial,  but  were 
permitted  to  separate  each  evening  and  go  to  their  re- 
spective homes.  It  transpired  that  on  one  evening,  al- 
most at  the  conclusion  of  the  trial,  one  of  the  jurors  was 
approached  by  a  person  named  Allen  who  appears  to  have 
been  a  stranger  to  the  entire  record.  He  was  a  police- 
man in  the  City  of  Philadelphia,  located  in  a  different 
ward  from  that  in  which  the  trouble  had  occurred.  He 
had  some  acquaintance  with  the  juror,  Weaver,  and  met 
him  in  or  about  the  barn,  where  the  juror  was  engaged 
in  doing  whatever  may  have  been  necessary  before  retir- 
ing for  the  night.  He  told  the  juror  he  was  greatly  in- 
terested in  the  case  and  desired  the  acquittal  of  the  de- 
fendants; also  that  a  very  considerable  sum  of  money 
had  been  raised,  most  of  which  would  go  to  the  juror  if 
the  desired  result  could  be  accomplished.  He  then  placed 
a  paper  in  the  hands  of  the  latter  and  told  him  he  could 
examine  it  on  his  return  to  the  house.  An  examination 
disclosed  that  he  had  handed  to  the  juror  three  paper 
bills  aggregating  the  sum  of  fifty  dollars.  The  juror 
passed  a  restless  uncomfortable  night,  and,  rising  early 
the  next  morning,  went  to  the  nearby  village,  found  Allen 
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and  returned  the  money  to  him.  When  the  court  con- 
vened on  the  following  morning  the  trial  judge  had  ob- 
tained some  knowledge  of  the  matter  and  first  examined 
the  individual  juror  on  the  subject.  This  was  followed 
by  a  further  examination  of  all  of  the  members  of  the 
jury  in  the  presence  of  each  other.  As  a  result  of  this 
investigation  the  learned  trial  judge  became  satisfied  that 
whatever  may  have  been  the  plan  of  Allen,  his  scheme  had 
failed.  No  other  juror  had  been  approached  and  the 
minds  of  all  of  them,  so  far  as  the  trial  judge  could  learn 
from  his  examination,  adhered  steadily  to  the  propo- 
sition that  their  verdict  would  be  based  ujwn  the  evidence 
and  it  alone,  and  that  the  unfortunate  occurrence  already 
described  would  have  no  effect  whatever  in  the  perform- 
ance of  their  duties.  Being  reasonably  satisfied  with  the 
results  of  the  investigation,  the  trial  judge  denied  the 
motion  and  the  trial  proceeded  to  its  conclusion.  In 
deciding  upon  the  course  of  action  to  be  followed,  the 
trial  judge  gave  full  credence  to  the  proposition  that  no 
one  of  the  defendants  had  any  knowledge  whatever  of  the 
action  attempted  by  Allen.  He  disposed  of  the  matter 
just  as  if  each  one  of  the  defendants  had  been  put  upon 
his  oath  and  had  so  testified.  Was  there  any  absolute 
duty  imposed  on  him  to  dismiss  the  jury  and  stop  the 
proceedings  under  the  circumstances  we  have  detailed? 
Although  such  episodes  are  happily  rare,  they  have  oc- 
curred. In  Commonwealth  v.  Tilly,  33  Pa.  Superior  Ct. 
35,  a  like  assault  upon  the  integrity  of  the  jury  was  at- 
tempted. In  considering  the  proper  action  to  be  taken 
by  the  trial  judge  under  such  circumstances,  our  Brother 
Hendbeson  thus  expressed  the  views  of  this  court :  "This 
court  acted  with  propriety  in  directing  an  investigation 
of  the  alleged  attempt  to  influence  one  of  the  jurors.  It 
was  due  to  the  orderly  administration  of  justice  that  in- 
quiry be  made  on  the  subject  before  the  case  proceeded 
further.  If  such  an  attemx)t  had  succeeded,  a  miscar- 
riage of  justice  might  have  resulted,  and  it  would  have 
been  a  useless  proceeding  on  the  part  of  the  Common- 
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wealth  to  have  continued  the  trial  of  the  case.  No  ob- 
jection was  made  by  the  defendants  to  the  examination 
of  the  juror,  and  it  does  not  appear  from  his  testimony 
that  that  which  occurred  had  so  prejudiced  him  as  to  dis- 
qualify him.  He  did  not  know  in  whose  behalf  the  solici- 
tation was  made,  and  necessarily  had  no  prejudice 
against  any  particular  defendant.  There  is  no  reason  for 
concluding  that  the  jury  was  influenced  by  the  trans- 
action disclosed  by  the  juror.  If  the  disclosure  of  such 
an  attempt  constituted  sufficient  ground  for  withdrawing 
a  juror  and  continuing  the  cause,  the  administration  of 
justice  might  be  successfully  obstructed,  for  similar  ef- 
forts might  be  made  from  time  to  time  as  succeeding  trials 
occurred."  The  duty  of  the  trial  judge  to  searchingly 
investigate  such  an  occurrence  so  as  to  disclose  all  of  the 
facts,  and  his  power  thereafter  to  proceed  with  the  trial 
or  continue  the  case  "in  the  exercise  of  a  proper  discre- 
tion" is  declared  in  Mix  v.  North  American  Co.,  209  Pa 
636. 

Manifestly  the  facts  disclosed  in  these  cases  were  close- 
ly similar  to,  if  not  identical  with  those  we  now  have  be- 
fore us.  It  is  clear  enough  the  attempt  to  bribe  did  not 
succeed.  What  the  state  of  mind  of  the  juror  was  at  the 
moment  cannot  very  well  be  told.  The  temperaments  of 
men  differ  greatly  and  their  conduct  under  such  circum- 
stances might  be  as  varied  as  those  temperaments.  A 
blow  in  the  face  might  be  the  answer  of  one  man,  and 
many  might  think  a  most  fitting  one;  another  might 
think  it  wise  to  apparently  make  no  objection,  with  the 
idea  he  might  thus  take  measures  to  bring  about  the  ap- 
prehension of  the  briber;  a  third  might  be  so  perplexed 
and  dumbfounded  at  such  an  assault  upon  his  integrity 
afiT  to  do  nothing  until  mature  reflection  had  pointed  out 
to  him  the  most  advisable  course  to  pursue.  As  we  stated 
before,  the  important  question  for  this  court,  as  it  was 
for  the  court  below,  is  the  determination  whether  or  not 
the  minds  of  the  jury,  or  of  any  one  of  them,  were  so  far 
warped  or  influenced  by  the  transaction  that  their  final 
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verdict  could  no  longer  be  fairly  said  to  rest  upon  their 
consideration  of  the  evidence  and  of  that  alone. 

As  we  have  stated,  the  money  was  returned  by  the  juror 
as  soon  as  possible  after  his  discovery  of  what  it  was. 
The  briber  was  quickly  apprehended  and  placed  under 
heavy  bail  to  await  his  trial.  But  it  may  be  said  the 
juror  should  at  once  have  gone  to  the  trial  judge  and 
made  known  the  facts.  Such  a  course  would  have  been 
both  correct  and  expedient.  How  far  his  hesitation  to 
act  may  have  been  caused  by  a  feeling  of  shame  over  the 
fact  he  had  been  approached  or  apprehension  of  unpleas- 
ant notoriety,  or  inability  to  decide  for  himself  just  what 
was  best  to  do,  we  cannot  know.  At  all  events  he  did 
truly  disclose  the  facts  to  the  trial  judge  and  his  fellow 
jurors.  It  may  be  urged  that  thereafter  the  jury  could 
do  naught  else  than  convict  because  any  other  verdict 
would  be  ascribed  to  the  tainted  effort  of  the  briber.  Pos- 
sibly so,  but  again  this  approaches  perilously  near  the 
realm  of  mere  surmise  and  conjecture.  The  jurors  them- 
selves solemnly  disavowed  any  such  feeling.  Each  and 
every  one  of  them  declared  his  ability  and  determination 
to  complete  their  work  as  if  the  unpleasant  episode  had 
not  occurred.  The  learned  trial  judge,  knowing  the  men 
and  the  facts,  accepted  their  pledge.  The  court  in  banc 
approved  the  action.  We  are  not  convinced  we  would 
advance  the  administration  of  public  law  or  hasten  the 
reign  of  justice  by  reversing  the  court  below.  The  assign- 
ment is  not  sustained. 

Several  of  the  assignments  are  directed  to  the  charge  of 
the  court.  It  is  complained  of  as  a  whole  as  inadequate, 
unfair,  referring  only  to  the  testimony  of  the  Common- 
wealth and  ignoring  that  offered  by  the  defendants.  Par- 
ticular portions  of  it  are  specifically  assigned  for  error, 
to  some  of  which  we  may  advert  presently.  The  learned 
trial  judge  stated  to  the  jury  he  had  no  intention  of  even 
attempting  to  review  the  testimony  in  any  detail.  The 
reasons  for  this  course  were  said  to  be  the  jury  had  lis- 
tened with  care  and  attention  to  the  evidence  as  it  was 
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produced  and  counsel  on  each  side  had  consumed  a  full 
day  in  analyzing  it  for  them  and  explaining  to  them  the 
principal  points  of  contention  between  the  Common- 
wealth and  the  defendants. 

The  charge  next  took  up  the  bills  of  indictment  and  ex- 
plained to  the  jury,  in  a  manner  that  we  regard  as  unob- 
jectionable, the  reason  for  the  two  indictments  and  the 
diflference  between  the  conspiracy  itself  and  the  overt 
acts,  if  any,  done  in  pursuance  of  it.  As  a  further  pre- 
liminary he  declared  that  he  did  not  propose  to  express 
any  opinion  of  his  own  on  any  of  the  important  points 
around  which  the  controversy  chiefly  revolved.  He  said, 
"You  are  not  entitled  to  be  guided,  you  must  not  be 
guided  by  any  opinion  that  I  might  express — ^and  I  do 
not  propose  to  express  any — nor  must  you  be  guided  by 
any  opinion  you  may  think  I  have  by  the  interpretation  of 
any  remarks  that  may  fall  from  my  lips.  Whether  or  not 
a  particular  witness  or  a  number  of  witnesses  are  entitled 
to  be  credited,  whether  they  are  entitled  to  be  believed, 
are  matters  entirely  for  you  and  not  for  the  court  and  not 
for  counsel.  So  you  will  observe,  gentlemen  of  the  jury, 
that  the  whole  burden  rests  upon  your  shoulders.  You 
are  the  final  arbitrators  of  this  controversy  between  the 
Commonwealth  on  the  one  hand  and  these  defendants  on 
the  other."  The  learned  trial  judge  might  have,  had  he 
chosen  so  to  do,  gone  much  further  in  the  way  of  ex- 
pressing his  own  opinion  without  invading  in  any  way 
the  domain  where  the  jury  itself  must  reign  supreme. 

He  then  adverts  to  the  fact  that  a  number  of  public 
officers,  "All  of  them  what  have  been  designated  as  Carey 
men,'^  had  been  removed  from  that  particular  police  dis- 
trict and  their  places  filled  with  others.  It  was  the  con- 
tention of  the  Commonwealth  that  was  but  part  of  the 
scheme  to  remove  from  the  Fifth  ward  or  subdue  all  of 
the  friends  of  Carey.  Now  did  the  trial  judge  ignore  the 
defendants'  contention  on  that  subject?  Let  his  charge 
answer.  "Now  gentlemen  of  the  jury  you  must  have  in 
Vol.  Lxxn — ^21 
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mind,  and  it  came  very  frankly  apparently  from  the  lips 
of  Mr.  Deutsch,  that  these  officers  were  removed;  that 
they  were  removed  because  they  were  violating  the  terms 
of  this  Shem  Act  in  that  they  were  active  x)olitically  for 
Mr.  Deutsch's  competitor  in  that  fall  primary  of  1917. 
If  they  were,  they  were  entitled  to  be  removed.  If  they 
were  not,  then  was  their  removal  due  to  this  alleged  con- 
spiracy, etc.?  The  charge  then  pointed  out  that  it  was 
the  contention  of  the  Commonwealth  that  the  mayor  and 
his  administration  were  behind  the  candidacy  of  Mr. 
Deutsch  and  that  some  evidence  had  been  offered  on  that 
subject.  He  explained  to  them  that  it  was  of  little  im- 
portance that  a  factional  contest  had  arisen  as  to  which 
of  two  men  should  thereafter  control  the  Republican 
organization  in  that  ward ;  and  that  the  material  ques- 
tion, under  the  one  indictment,  was  ''whether  or  not  the 
police  and  the  firemen  and  any  other  city  officials  were 
to  be  used  in  the  contest  as  the  result  of  the  conspiracy 
charged  by  the  Commonwealth." 

Turning  then  to  the  other  indictment,  the  court  refers 
to  the  conversation  between  Deutsch  and  Maloney  and 
their  respective  statements  as  to  what  transpired.  The 
contention  of  each  of  the  parties  to  that  meeting  is  fairly 
set  forth.  The  jury  were  then  instructed  that  if  Mr. 
Deutsch  honestly  believed,  when  he  acceded  to  Maloney's 
request  that  he  be  permitted  to  bring  into  the  ward  eight- 
een guards,  the  object  was  to  protect  the  Deutsch  follow- 
ers from  forcible  assaults  from  the  other  side,  that  would 
constitute  no  oflfense  for  which  he  could  be  convicted. 
In  relation  to  the  contention  of  the  defendants  that  the 
evidence  showed  a  conspiracy,  originating  with  Maloney 
and  Clark,  to  bring  about  a  line  of  action  that,  on  its  face, 
would  benefit  Deutsch  but  would  in  reality  injure  him, 
the  learned  trial  judge  expressed  a  view  which  was  later 
on  rei)eated  and  which  has  become  the  subject  of  much 
complaint  by  the  able  counsel  for  the  defendants.  The 
substance  of  it  was  this.  If  the  evidence  disclosed  that 
a  conspiracy  actually  existed,  it  was  not  of  primary  im- 
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portance  in  the  trial  of  these  defendants  to  determine 
when  or  how  it  actually  originated.  The  important  ques- 
tion was,  after  a  conspiracy  to  do  an  unlawful  act  had 
been  framed,  did  these  defendants,  with  knowledge  of  it, 
lend  themselves  to  its  execution?  If  we  concede  they 
were  falsely  led  to  believe  the  conspiracy  had  originated 
with  the  friends  of  Deutsch,  for  his  benefit,  when  in  fact 
it  originated  with  his  enemies  and  was  intended  to  work 
to  his  injury,  nevertheless  if  these  defendants  chose  to 
become  parties  to  it  and  aid  in  its  execution,  they  would 
be  guilty.  If  there  be  anything  wrong  with  that  as  a 
statement  of  a  legal  proposition,  we  are  unable  to  per- 
ceive it. 

So  the  following  language  of  the  court,  the  subject  of 
the  thirtieth  assignment,  seems  to  us  to  be  unobjection- 
able :  "In  other  words,  a  defendant,  who  is  found  to  be 
a  part  and  parcel  of  a  conspiracy  to  commit  an  illegal 
act,  cannot  shift  the  responsibility  by  proving  to  the  jury 
that  some  one  else  hatched  the  scheme  and  he  afterwards 
became  a  party  to  it  and  that  it  did  not  work  out  as  he 
supposed  it  was  going  to  operate."  In  referring  to  the 
conduct  of  the  police  towards  the  witnesses,  Cohen  and 
Janovitz,  the  learned  judge  again  we  think  frankly  set 
forth  the  two  conflicting  views  of  the  parties.  If  these 
men  had  been  conducting  an  unlawful  business,  the  jury 
were  told  it  was  not  only  the  right  but  the  duty  of  the 
police  officers  to  raid  their  establishments  and  close  them 
up.  On  the  other  hand,  if  their  manner  of  conducting 
their  business  had  long  been  known  to  the  police  of  the 
district  and  had  resulted  in  no  action  by  the  officers,  and 
if,  just  before  the  election,  the  whole  attitude  of  the  police 
towards  these  persons  radically  changed,  it  was  left  to  the 
jury  to  say  whether  the  raids  and  assaults  that  followed 
were  but  a  part  of  the  police  activities  inaugurated  for 
the  purpose  of  preventing  the  people  from  fully  and  freely 
expressing  their  views  at  the  polls. 

Again,  in  referring  but  briefly  to  the  testimony  of  the 
witness,  Gibboney,  which  we  have  heretofore  considered 
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in  connection  with  another  assignnient,  the  learned  judge 
again  carefully  pointed  out  to  the  jury  that  they  were  not 
to  be  misled  from  the  real  inquiry  that  arose  under  the 
evidence  into  a  collateral  inquiry  as  to  the  origin  of  the 
conspiracy.  Whether  it  was  bom  in  the  manner  and  for 
the  purpose  contended  for  by  the  Commonwealth;  or 
whether  it  was  a  frame-up  by  Malon^  and  Clark  to  ac- 
complish a  very  different  puri>06e,  was  not  the  true  ob- 
jective of  the  trial.  Maloney  and  Clark  had  been  arrested 
and  were  under  indictment  but  were  not  then  on  trial, 
and  the  learned  judge  then,  as  before,  told  the  jury  that 
no  matter  in  what  brain  the  scheme  originated,  if  they 
found  from  the  evidence  that  a  conspiracy  existed  to  do 
an  unlawful  thing,  and  that  these  defendants  became  a 
part  of  it,  they  were  guilty  under  the  indictment  no  mat- 
ter who  were  the  persons  who  conceived  the  unlawful 
design. 

The  learned  trial  judge  gave  due  weight  to  the  testi- 
mony of  the  defendants  tending  to  establish  their  pre- 
vious good  reputation  and  explained  to  the  jury  that 
they  must  be  fully  satisfied  of  the  guilt  of  the  defendants 
beyond  any  reasonable  doubt  before  they  could  find  them 
guilty.  We  think  it  proper  to  quote  the  following  from 
the  charge  on  the  two  i>otnts  we  have  heretofore  consid- 
ered at  some  length  for  the  purpose  of  showing  that  the 
general  tenor  and  effect  of  the  charge  was  to  reasonably 
safeguard  every  right  of  the  defendants.  "It  has  been 
quite  unfortunate  that  some  one,  some  misguided  i>er8on, 
has  seen  fit  to  approach  one  of  your  number.  I  feel  quite 
sure  that  his  approaches  were  met  with  utter  indignation 
on  the  imrt  of  the  juror.  I  have  not  seen  fit  to  discharge 
you  from  the  consideration  of  this  case  by  reason  of  that 
fact  because  if  such  action  should  have  been  called  for, 
advantage  can  be  taken  of  it  in  the  future;  and  while  I 
have  no  doubt  that  all  of  you  are  aware  from  newspaper 
publications  of  what  did  occur,  I  want  to  say  to  you  that 
yon  must,  as  I  know  you  will,  consider  this  case  precisely 
as  though  nothing  of  that  sort  had  ever  transpired  and 
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you  never  had  heard  tell  of  it.  You  must  disabuse  your 
minds  of  any  thought  that  anybody,  whether  on  one  side 
or  the  other  or  on  both  sides,  undertook  in  the  slightest 
d^ree  to  prejudice  your  minds  in  the  consideration  of 
the  testimony  in  this  case.''  Now  taking  the  charge  as  a 
whole,  we  are  unable  to  view  it  in  the  light  in  which  it  is 
regarded  by  the  zealous  counsel  for  the  appellants.  It 
seems  to  us  that  in  so  far  as  it  referred  to  any  legal 
principles,  it  was  correct,  while  in  so  far  as  it  placed 
before  the  jury  the  respective  contentions  of  the  parties, 
it  was  fair,  impartial  and  adequate. 

At  its  conclusion  many  exceptions  were  noted  by  the 
defendants'  counsel  who  then  suggested  the  jury  should 
be  further  instructed  as  to  three  points :  (a)  alleged  con- 
tradictions in  the  testimony  of  the  witnesses  for  the  Com- 
monwealth; (b)  that  the  facts  sought  to  be  established 
must  not  only  be  consistent  with  the  conclusion  of  guilt, 
but  inconsistent  with  that  of  innocence;  and  (c)  the 
legal  principle  to  be  applied  to  the  testimony  of  an  ac- 
complice. The  suggestion  of  counsel  was  adopted  and 
the  instructions  that  followed  were,  in  our  judgment, 
correct  and  adequate. 

There  are  a  number  of  assignments  on  many  different 
subjects  which,  according  to  our  view,  cannot  be  sus- 
tained and  which  do  not  raise  que^ions  that  require  any 
special  comment.  As  we  stated  in  the  outstart,  there  is 
no  one  of  them  that  has  not  received  full  consideration. 
We  have  explained  at  great  length  the  reasons  for  the 
conclusion  we  have  reached  as  to  those  we  regard  most 
material  and  involving  questions  of  general  interest,  and 
we  can  see  no  sufficient  reason  for  prolonging  this  opin- 
ion by  a  detailed  discussion  of  the  remaining  ones. 

All  of  the  appeals  taken  by  the  different  defendants 
were  argued  together  on  one  set  of  paper-books.  The 
questions  raised  are  identical.  In  those  appeals  a  formal 
judgment  only  will  be  entered. 

The  judgment  is  affirmed  and  it  is  ordered  that  the  de- 
fendants appear  in  the  court  below  at  such  time  as  they 
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may  be  there  called  and  that  they  be  by  that  court  com- 
mitted until  they  have  complied  with  the  sentence  or  any 
part  of  it  which  had  not  been  performed  at  the  time  the 
appeal  in  this  case  was  made  a  supersedeas. 


Kujawski  v.  Sobelewski,  Appellant. 

Decedent's  cataie — Olaim  for  services  rendered  decedent — Nurs- 
ing and  housekeeping — Evidence — Contract. 

In  an  action  against  a  decedent's  estate  for  compensation  for 
services  rendered  the  decedent,  during  the  latter  years  of  his  life, 
the  plaintiff  cannot  recover  the  full  amount  of  her  claim,  in  ad- 
dition to  a  legacy,  where  the  evidence  upon  which  the  claim  is 
based  establishes  the  fact  that  she  was  to  be  paid  by  a  legacy.  In 
such  case,  credit  for  the  amount  of  the  legacy  must,  at  least,  be 
given  on  any  amount,  found  to  be  due. 

Decedents'  estates — Contract  with  decedent — Settlement  by  agent 
— Repudiation  by  principal. 

A  principal  cannot  repudiate  the  acts  of  her  agent  and  at  the 
same  time  retain  the  fruits  of  his  settlement.  If  she  repudiates 
the  acts  of  her  agent  she  must  repudiate  the  whole  transaction  and 
restore  the  parties  to  the  status  existing  before  the  settlement. 

Practice,  C.  P. — Case  tried  on  mistaken  theory — New  trial. 

When  a  case  was  tried  upon  a  wrong  theoiy,  and  the  record  fails 
to  furnish  a  satisfactory  foundation  for  the  verdict  upon  which 
judgment  was  entered,  a  new  trial  should  be  granted. 

Argued  April  14, 1919.  Appeal,  No.  34,  April  T.,  1919, 
by  defendant,  from  judgment  of  C.  P.  Erie  Co.,  May  T., 
1916,  No.  26,  on  verdict  for  plaintiff  in  case  of  Bibijanna 
Kujawski  v.  Joseph  Sobelewski,  Executor  of  the  Estate 
of  Joseph  Makinowski,  deceased.  Before  Orlady,  P.  J., 
Porter,  Henderson,  Head,  Trbxler,  Wiluams  and 
Keller,  J  J.    Reversed. 

Assumpsit  to  recover  compensation  for  caring  for  de- 
cedent.   Before  Whittelsey,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 
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Verdict  for  plaintiflE  for  |850  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  various  rulings  on  evidence,  an- 
swers to  points  and  refusal  of  defendant's  motions  for  a 
new  trial  and  for  judgment  n.  o.  v. 

8.  Y.  Rossiter,  for  appellant. — The  allegations  and  the 
proofs  on  the  part  of  the  plaintiff  were  contradictory  and 
the  action  could  not  be  maintained :  Shenango  Limestone 
Co.  V.  B.  R.  &  P.  Ry.  Co.,  262  Pa.  446;  Dodson  Coal  Co. 
V.  Delano,  258  Pa.  385;  Wilkinson  Mfg.  Co.  v.  Welde, 
196  Pa.  511. 

The  plaintiff  was  estopped  from  repudiating  or  deny- 
ing the  authority  of  her  agent:  Firth's  Est.,  14  Phila. 
282;  Pennsylvania  R.  R.  Co.  v.  Shay,  82  Pa.  203;  Lewis 
V.  Dunlap,  5  Pa.  Superior  Ct.  625 ;  Johnson  et  al.  v.  Pat- 
terson,  114  Pa.  398. 

The  evidence  was  insufficient  to  sustain  a  verdict :  Gra- 
ham V.  Graham,  34  Pa.  480;  Lally's  Est,  18  Phila.  223; 
Wise,  Appellant,  v.  Martin,  232  Pa.  159. 

G.  Arthur  Bldss,  and  with  him  Lytle  F.  Perry,  for  ap- 
pellee, cited:  Horton's  App.,  38  Pa.  294;  Ritchie  v. 
Albion  Mfg.  Co.,  173  Pa.  447;  Watson  v.  Lukins,  126  Pa. 
630;  Wagner  V.  Peterson,  83  Pa.  238;  Brockley  v.  Brock- 
ley,  122  Pa.  1;  Marr  v.  Marr,  103  Pa.  463;  Thompson  v. 
Stevens,  71  Pa.  161;  Harper's  Est.,  196  Pa.  137. 

Opinion  by  Head,  J.,  July  17, 1919 : 

The  plaintiff  brings  this  action  of  assumpsit  to  recover 
from  the  estate  of  the  defendant's  decedent  compensation 
for  services  alleged  to  have  been  rendered  by  her  to  the 
said  decedent  and  his  wife  during  the  lifetime  of  the  hus- 
band. She  was  the  sister  of  the  decedent's  wife  and, 
prior  to  her  going  to  his  house  in  1908,  lived  in  the  City 
of  Buffalo.  In  November  of  that  year  the  wife  of  the 
decedent  became  sick  and  the  plaintiff^  at  the  request  of 
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the  brother-iB-laW;  came  to  his  hcmie  to  nurse  her  sick 
sister  and  take  care  of  her  household  during  her  illness. 
About  a  month  later  the  patient  died.  Under  some  ar- 
rangement the  plaintiff  continued  to  live  in  the  home  of 
the  decedent  and  x>^rform  the  same  household  duties 
during  the  remainder  of  his  life.  He  died  in  January, 
1915. 

The  evidence  discloses  no  agreement  between  the  par- 
ties fixing  the  amount  of  compensation  she  was  to  re- 
ceive but  does  satisfactorily  establish  that  she  was  to  be 
compensated  for  her  services;  in  other  words,  that  the 
relation  of  debtor  and  creditor  existed.  It  also  makes 
plain,  from  all  of  the  declarations  of  the  decedent  upon 
which  the  plaintiff  relies,  that  whatever  compensation 
the  plaintiff  was  to  receive,  in  addition  to  her  boarding, 
lodging  and  clothes,  was  to  come  to  her  by  some  testa- 
mentary disposition  of  his  property,  effective,  of  course, 
only  after  his  death.  In  his  will  the  testator  gave  to  her 
a  money  legacy  of  five  hundred  dollars  as  well  as  certain 
furniture  which  we  suppose  to  have  been  sufficiently  de- 
scribed in  the  will.  It  is  not  before  us.  The  plaintiff 
was  not  satisfied  with  these  legacies.  She  employed 
counsel  either  to  procure  for  her  a  settlement  that  woul4 
be,  in  her  judgment,  adequate,  or  to  bring  an  action  to 
enforce  what  she  believed  to  be  her  claim.  After  some 
negotiations  between  her  counsel  and  the  representative 
of  the  estate,  a  settlement  was  arrived  at  under  the  terms 
of  which  it  is  claimed  she  was  to  receive  her  money  leg- 
acy, the  additional  sum  of  two  hundred  and  fifty  dollars  in 
cash,  and  fifty  dollars  in  lieu  of  the  furniture  specifically 
bequeathed  to  her,  which  she  did  not  care  to  have. 

It  is  agreed  she  signed  in  blank  and  delivered  to  her 
counsel,  for  some  purpose,  two  receipts.  The  bodies  of 
these  receipts  were  written  over  her  signature  by  her 
own  attorney  and  delivered  to  the  representative  of  the 
estate  who  in  turn  paid  over  the  sum  of  eight  hundred 
dollars  in  cash.  We  quote  the  receipts.  "Received, 
March  12,  A.  D.  1915,  of  Joseph  Sobelewski,  Executor  of 
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the  estate  of  Joseph  Malinowski,  deceased,  f 750  in  full 
for  services  rendered  to  Joseph  Malinowski,  deceased,  in 
his  lifetime."  "Beceived,  Erie,  Pa.,  March  12,  A.  D. 
1915,  of  Joseph  Sobelewski,  Executor  of  the  estate  of 
Joseph  Malinowski,  deceased,  legacies  according  to  the 
terms  of  the  will  of  Joseph  Malinowski,  deceased."  On 
its  face  the  first  quoted  receipt  is  a  complete  answer  to 
the  claim  of  the  plaintiff.  She  undertakes,  by  the  testi- 
mony produced  at  the  trial,  to  overcome  the  legal  effect 
of  the  receipt  by  parol  evidence  tending  to  prove  that  the 
agent  to  whom  she  entrusted  the  blank  receipts  exceeded 
his  authority  in  the  premises.  This  testimony  tended  to 
show  that  she  signed  the  receipts  for  the  purpose  of  secur- 
ing her  money  legacy  and  a  cash  equivalent  for  the  spe- 
cific bequest  of  the  furniture.  She  therefore  repudiated 
the  act  of  her  agent  in  settling  or  attempting  to  settle  her 
unliquidated  claim  against  the  estate.  The  learned  trial 
judge  submitted  the  question  to  the  jury  and  their  verdict 
was  in  her  favor  in  the  sum  of  eight  hundred  and  fifty 
dollars.  From  the  judgment  entered  on  that  verdict  the 
defendant  appeals. 

There  is  evidence  from  which  the  jury  could  ascertain 
the  period  of  time  during  which  services  were  rendered 
to  the  decedent's  wife,  the  nature  of  those  services,  and 
the  reasonable  compensation  earned  by  the  plaintiff. 
The  verdict,  however,  is  in  a  lump  sum  and  it  cannot  be 
determined  what  portion  of  it  was  awarded  to  the  plain- 
tiff because  of  such  services.  The  evidence  reasonably 
tends  to  show  that  after  the  death  of  the  wife  the  plain- 
tiff remained  in  the  home  of  the  deceased  until  his  death 
in  1915  and  continued  to  perform  the  duties  of  an  ordi- 
nary domestic  servant.  We  find  nothing  in  the  record 
that  would  fairly  enable  the  jury  to  ascertain  from  the 
evidence  the  reasonable  value  of  such  services  as  distin- 
guished from  others  for  which  she  claims.  The  evidence 
is  extremely  vague  and  unsatisfactory  as  to  the  physical 
condition  of  the  decedent  during  the  six  or  seven  years 
the  plaintiff  continued  to  live  with  him  and  render  do- 
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mestic  services.  It  is  said  that  he  was  ^^ailing"  most  of 
the  time  and  that  she  nursed  him  when  he  needed  such 
aid.  No  physician  was  called  to  testify  that  the  decedent 
required  medical  care  or  attention  during  these  years. 
There  is  certainly  nothing  to  show  that  he  was  constantly 
in  need  of  the  skilled  services  of  a  trained  nurse.  There 
is  one  statement  we  discover  in  the  testimony  of  a  single 
witness,  in  no  way  professionally  qualified  to  give  such 
testimony,  that  he  suflfered  with  consumption  and  cancer. 

Now  it  is  clear  from  the  testimony  offered  by  the  plain- 
tiff herself  that  the  compensation  she  had  agreed  to  ac- 
cept was  to  be  made  by  some  testamentary  provision  in 
her  favor.  From  this  it  would  seem  to  follow  that  the 
legacies  given  to  her  by  the  will  of  the  decedent  ought 
to  be  regarded  as  an  attempt  at  least  on  his  part  to  exe- 
cute the  agreement  he  had  made.  We  may  concede,  for 
the  purposes  of  this  case,  that  she  was  not  concluded  by 
these  provisions  if  she  were  able  to  show  that  in  fact  they 
were  inadequate  to  satisfy  the  legal  obligation  of  the  de- 
ceased to  reasonably  compensate  her.  We  do  not  think, 
however,  she  is  in  a  position  to  regard  them  as  mere 
gratuities  and  recover  in  addition  to  them  the  full 
amount  of  the  wages  she  may  have  earned.  They  at  least 
should  be  a  credit  pro  tanto  on  the  amount  of  her  com- 
pensation. 

Now  it  is  agreed  the  plaintiff  signed  two  receipts  in 
blank  for  some  purpose.  She  delivered  them  in  that  con- 
dition to  an  agent  of  her  own  selection.  It  is  hard  to 
see  why  it  was  necessary  to  employ  counsel  at  all  merely 
to  obtain  the  legacies  named  in  the  will  about  which 
there  was  no  dispute  whatever.  Again,  if  her  purpose 
was  merely  to  deliver  formal  receipts  for  these  legacies, 
the  amount  of  which  was  known,  it  is  not  apparent  why 
the  receipts  could  not  have  been  filled  out  before  signa- 
ture. These  circumstances  indicate  strongly  that  some 
discretion  was  to  be  exercised  by  her  agent  in  agreeing  to 
the  amounts  for  which  the  receipts  were  to  stand.    The 
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record,  however,  fails  to  show  that  any  consideration  was 
given  by  either  court  or  jury  to  these  matters. 

But  there  is  another  element  in  the  transaction  which 
we  do  not  feel  at  liberty  to  ignore.  The  agent  of  the 
plaintiff  certainly  made  a  settlement  for  her  of  an  un- 
liquidated claim  against  the  estate  of  the  decedent.  By 
virtue  of  that  settlement  she  received  the  sum  of  eight 
hundred  dollars  in  cash  to  which  the  will  in  terms  gave 
her  no  title.  If  she  is  at  liberty  to  repudiate  the  act  of 
her  agent,  she  must  repudiate  it  entirely.  She  cannot 
ratify  it  in  so  far  as  it  was  advantageous  to  her,  retain 
the  fruits  of  it  and  then  deny  his  authority  to  finish  the 
settlement.  If  she  is  to  be  permitted  to  go  behind  the 
written  evidence  she  has  made,  the  defendant  executor 
should  be  restored  to  the  status  he  occupied  before  any 
settlement  was  attempted  by  the  agent.  As  we  have 
said,  the  testimony  upon  which  she  must  rely  to  make  out 
any  claim  shows  that  she  was  to  be  paid  by  a  legacy. 
How  can  she  then  assert  the  legacy  was  a  gratuity  and 
had  no  relation  whatever  to  the  services  rendered  by  her 
and  should  not  be  regarded  as  compensation  at  least  in 
part  for  such  services?  At  the  trial  the  agent  who  rep- 
resented her  in  this  settlement  seemed  to  be  unable  to 
give  any  testimony  of  any  value  to  any  person.  On  the 
motion  for  a  new  trial  an  affidavit  made  by  him  was  pre- 
sented to  the  learned  trial  judge.  It  is  quoted  in  his 
opinion  overruling  the  motion.  Had  the  witness  testified 
at  the  trial  to  the  facts  set  forth  in  that  affidavit,  it  aj)- 
pears  to  us  to  be  more  than  likely  a  different  verdict 
would  have  been  rendered. 

Because  of  the  several  considerations  to  which  we  have 
adverted  we  cannot  escape  the  conclusion  that  the  case 
was  tried  upon  the  wrong  theory  and  that  the  record, 
as  it  is  now  before  us,  fails  to  furnish  a  satisfactory  foun- 
dation for  the  verdict  upon  which  judgment  was  entered. 
We  must  therefore  send  the  case  back  to  be  tried  along 
the  lines  here  indicated  so  that  whatever  verdict  may  be 
rendered  upon  such  new  trial  will  be  more  clearly  respon- 
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aive  to  the  facta  eatabliahed  by  the  evidence  than  is  the 
present  one. 

The  judgment  ia  rereraed  and  a  venire  fadaa  de  novo 
awarded. 


Davis^s  Estate. 

Decedents  estates — Willa — Congtructian — Devise  of  remainder 
with  power  to  resume — Intention  of  testator. 

Where  the  testator  devised  the  remainder  of  his  estate  to  his 
wife  for  the  term  of  her  natural  life^  with  full  power  and  authority 
to  sell  and  use  any  part  of  it  for  her  own  use  without  heing  com- 
pelled to  go  into  the  orphans'  court  for  permission  to  make  such 
disposition,  giving  her  full  authority  to  make  deeds,  etc.,  for  the 
property  which  she  desired  to  sell,  but  subsequently  made  various 
provisions  of  his  estate  to  take  effect  after  the  death  of  his  wife, 
the  language  of  the  will  must  be  held  to  contemplate  a  gift  to  the 
widow  for  life  of  the  entire  residue  of  the  estate,  with  power  to 
sell  any  portion  of  such  residue,  even  to  the  extent  of  exhausting 
it.  At  most  it  must  be  held  to  be  a  gift  in  posse  only,  and  not  in 
esse,  which  would  actually  come  into  being  only  after  subsequent 
and  affirmative  exercise  by  her  of  the  power  conferred  upon  her 
under  the  will. 

Decedents'  estates — Inheritance  taxes — Act  of  July  11,  1917* 
P.  L.  8S2. 

When  the  intention  of  a  testator,  as  deduced  from  the  terms  of 
his  will,  was  to  give  to  his  wife  an  estate  for  life  with  a  power  to 
consume,  an  appraisement  for  the  purposes  of  determining  the 
direct  inheritance  tax  due,  should  ascertain  the  value  of  such  life 
estate.  Under  such  circumstances  the  direct  tax  should  only  be 
paid  on  the  life  estate. 

Argued  Dec.  4,  1918.  Appeal  of  Commonwealth  of 
Pennsylvania,  from  decree  of  O.  C.  Schuylkill  Co.,  Gen- 
eral Docket,  No.  9,  p.  776,  dismissing  exceptions  to  decree 
of  court  sustaining  appeal  from  the  decision  of  the  Regis- 
ter of  Wills  in  the  Estate  of  Thomas  J.  Davis,  deceased. 
Before  Orlady,  P.  J.,  Porter,  Henderson,  Head,  Kbp- 
HART,  Trbxlbr  and  Williams,  JJ.    Affirmed. 


Digitized  by  VjOOQIC 


DAVIS'S  ESTATE.  333 

ZZ2,  (1919).]  Statmant  of  Faete-^Opiiuoii  of  tb*  Ooart 

Appeal  from  the  register  of  wills  of  Bchoylkill  County 
assessing  the  entire  Estate  of  Thomas  J.  Davis^  deceased, 
as  a  feO;  for  the  purpose  of  direct  taxation  under  the  Act 
of  July  11, 1917,  P.  L.  832.    Before  Wilhblm,  P.  J. 

The  register  of  wills,  of  Schuylkill  Co.,  assessed  the 
entire  estate  as  a  fee  for  the  purpose  of  direct  taxation 
under  the  Act  of  July  11,  1917,  P.  L.  832;  the  executrix 
took  an  appeal  to  the  orphans*  court,  which  entered  a  de- 
cree upholding  the  appeal  and  deciding  that  the  widow 
took  but  a  life  estate  and  that  the  direct  tax  should  be 
paid  only  upon  such  life  estate.  Commonwealth  ap- 
pealed. 

Error  assigned  was  the  decree  of  the  court  sustaining 
the  appeal. 

Arthur  L.  Shay,  for  appellant. — The  estate  was  liable 
for  a  tax  under  the  Direct  Inheritance  Tax  Act  of  July 
11,  1917,  P.  L.  832. 

A  devise  with  the  power  to  give  a  fee  passed  an  estate 
in  fee:  Brown's  Est.,  38  Pa.  289 ;  Church  v.  Disbrow,  52 
Pa.  219;  Huber  v.  Hamilton,  211  Pa.  289;  Hoxie  v. 
Chamberlain,  228  Pa.  31;  Trust  Co.  v.  Bobloshki,  228 
Pa.  52. 

John  W.  Clemens,  for  appellee,  cited:  Tyson's  Est., 
191  Pa.  218;  Gross  v.  Strominger,  178  Pa.  64;  Seig- 
worth's  Est.,  61  Pa.  Superior  Ct.  235. 

Opinion  by  Hbad,  J.,  July  17, 1919 : 

In  and  by  the  fifth  paragraph  of  his  will  the  testator 
provided  as  follows :  ''I  give,  devise  and  bequeath  to  my 

wife all  the  rest  and  remainder  of  my  estate 

for  the  term  of  her  natural  life  with  full  i)ower  and  au- 
thority to  sell  or  use  any  part  of  my  estate  for  her  own  in- 
dividual benefit  or  for  any  purpose  whatever  as  she  shall 
think  proper  without  being  compelled  to  go  into  the 
orphans'  court  for  permission  to  sell  or  use  the  same,  and 
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she  shall  have  the  right  to  give  a  deed  in  fee  simple 
therefor  just  the  same  as  I  could  do  if  I  were  living.'' 
In  the  seventh  paragraph  he  gave  to  his  son  Thomas 
"after  the  death  of  my  wife"  the  sum  of  fifteen  thousand 
dollars.  In  the  eighth  he  devised  to  the  same  son  "after 
my  wife's  deaths  if  not  already  disposed  of  by  her,"  cer- 
tain real  estate.  In  the  ninth  he  gave  "the  half  of  the 
remainder  of  my  estate  that  is  left  after  the  death  of  my 
wife,  &c.,"  to  the  Schuylkill  Trust  Company,  in  trust,  to 
pay  over  the  net  income  from  the  same  to  his  daughter. 
And  in  the  tenth  he  gave  "the  other  half  of  the  remainder 
of  my  estate  that  is  left  after  the  death  of  my  wife"  to 
another  trust  company,  in  trust,  to  pay  over  the  net  in- 
come thereof  to  the  same  daughter  during  her  life,  after 
which  the  entire  estate,  in  both  trusts,  was  to  go  to  the 
chUdren  of  said  daughter  in  fee. 

Under  the  provisions  of  that  will,  did  the  wife  become 
immediately  vested  with  the  entire  estate,  both  person- 
alty and  realty,  absolutely  and  in  fee,  or  did  she  take  but 
an  estate  for  life  with  the  added  power,  by  her  own  sub- 
sequent election  and  action,  to  convert  such  life  estate 
into  an  estate  absolute  and  in  fee?  If  we  keep  firmly  in 
mind  the  proposition  that  artificial  canons  of  construc- 
tion have  no  place  in  the  consideration  of  a  will  that  fair- 
ly manifests  the  intent  of  the  testator,  our  diflSculty  in 
determining  the  question  before  us  will  be  greatly  less- 
ened, if  indeed  it  does  not  entirely  vanish.  It  seems  we 
cannot  too  often  recall  the  cases  in  which  our  Supreme 
Court  has  plainly  and  forcibly  stated  the  continuous 
operation  of  the  principal  referred  to.  In  Tyson's  Est., 
191  Pa.  218,  Mr.  Justice  Mitchell,  after  citing  many 
cases  wherein  the  proper  functions  of  canons  of  construc- 
tion have  been  accurately  portrayed,  declares:  "This 
court  has  in  numerous  cases  i)ointedly  indicated  its  de- 
termination to  restore  or  preserve  the  cardinal  rule  as  to 
intention  in  its  original  and  proper  prominence,  and  to 
let  every  will  stand  on  its  own  terms  as  every  contract 
has  always  been  construed  to  do."    Looking  then  at  the 
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language  of  the  testator  in  the  present  case,  it  appears  to 
us  his  actual  personal  intent  was  first  of  all  to  make  ade- 
quate provision  for  his  wife  who  was  certainly  the  first 
object  of  his  bounty.  The  manner  in  which  he  chose  to 
do  this  is  no  less  clear  than  the  intent  itself.  His  first 
supposition  certainly  was  that  the  use  or  income  of  all 
of  his  property  would  be  adequate  to  satisfy  her  wants. 
Not  wishing,  however,  to  subject  her  status  to  the  pos- 
sible danger  of  investment  losses  or  changing  conditions 
that  might  affect  her  income,  he  reposed  in  her  discretion- 
ary power  and  authority  to  consume  and  use  what  we 
may  call  the  principal  of  the  estate,  even  to  exhaustion, 
if  she  elected  so  to  do. 

Now  if  we  lay  aside  for  the  moment  the  consideration 
of  any  artificial  canons  of  construction,  which  are  only 
to  be  called  to  the  aid  of  the  court  to  discover  the  intent 
of  the  testator  in  otherwise  doubtful  cases,  and  if  we 
look  solely  to  the  language  of  the  will,  we  can  find  noth- 
ing therein  to  suggest  to  the  mind,  even  of  the  intelligent 
layman,  that  it  was  the  intent  of  the  testator  to  transmit 
to  his  wife  unconditionally  the  entire  and  absolute  own- 
ership of  all  of  his  property  by  the  mere  operation  of  the 
will  itself  without  subsequent  and  affirmative  action  by 
her.  In  Tyson's  Estate,  supra,  the  court  was  considering 
the  efifect  of  a  clause  in  a  will  which  we  think  is  not  dis- 
tinguishable in  substance  from  the  one  now  under  con- 
sideration. In  what  better  language  could  we  express 
our  judgment  as  to  the  meaning  of  the  will  here  in  contro- 
versy than  to  adopt  that  used  by  Mr.  Justice  Mitchell 
as  follows :  ^*But  looked  at  by  itself  to  ascertain  this  in- 
dividual testator's  intent,  it  is  perfectly  clear  that  he 
did  not  mean  to  give  the  whole  without  restriction.  On 
the  contrary,  his  intention  was  to  give  her  so  much,  and 
only  so  much,  though  possibly  amounting  to  the  whole, 
as  should  be  necessary  for  her  own  comfort  and  enjoy- 
ment of  life,  and  the  residue,  be  it  much  or  little,  was  to 
pass  under  his  will.  This  disposition  of  his  estate  vio- 
lated no  rule  of  law The  extent  of  the  widow's  con- 
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sumption  of  the  estate  was  within  her  own  control.  Her 
decision  was  without  appeal^  but  it  must  have  been  hon- 
estly reached She  had  power  to  carry  out  his  in- 
tentions by  sale^  transfer  and  consumption  of  the  pro- 
ceeds in  such  a  way  as  to  leave  nothing  at  her  death. 
The  general  rule  deduced  in  these  cases  is  un- 
doubtedly that  a  bequest  of  personalty  with  x>ower  to 
consume  is  presumed  to  be  an  absolute  gift.  But  as  al- 
ready said,  this  is  not  a  rule  of  law  but  a  rule  of  con- 
struction in  aid  of  discovery  of  the  testator's  intent."  It 
was  accordingly  held  that  such  portion  of  the  original 
estate  of  the  testator  as  remained  unconsumed  at  the 
death  of  the  widow  passed  under  the  terms  of  his  will, 
and  was  not  the  subject  of  testamentary  disposition  by 
her.  In  other  words,  the  wife  did  not  take,  by  the  mere 
operation  of  the  will,  an  absolute  and  fee  simple  estate 
in  the  property  of  the  testator,  although  the  power  to 
consume  was  as  ample  in  every  dimension  in  that  case  as 
in  the  one  before  us. 

So  in  Passitt  v.  Seip,  240  Pa.  406,  the  same  principle 
was  applied  by  the  court  and  the  same  line  of  reasoning 
followed  in  the  opinion  of  Mr.  Justice  Elkin.  In  that 
case  it  was  very  properly  pointed  out  that  the  devise  or 
bequest  over  by  the  testator  following  the  death  of  his 
wife  was  scarcely  compatible  with  the  alleged  intent  of 
giving  her  an  absolute  gift.  So  in  the  present  case  we 
not  only  find  the  intent  of  the  testator  portrayed  in  the 
language  of  the  provision  in  favor  of  his  wife  but  again 
and  unmistakably  in  the  devise  and  bequest  over  to  his 
children  of  such  portion  of  his  estate  as  had  not  been 
consumed  by  her  during  her  lifetime.  We  are  of  opinion 
therefore  that  the  widow  of  the  testator  primarily  took 
an  estate  for  life  in  the  entire  residue  of  his  property 
with  power  to  consume  any  i)ortion  of  such  residuum  even 
to  the  extent  of  exhausting  it.  In  no  proper  sense,  how- 
ever, can  we  predicate  of  such  language  that  it  created 
an  absolute  gift  of  the  personalty  and  an  estate  in  fee 
in  the  realty.    At  the  most  it  was  such  gift  in  posse  only. 
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not  in  esse,  and  would  actually  come  into  being  only 
after  subsequent  and  affirmative  exercise  by  her  of  the 
power  conferred  upon  her  under  the  will.  If  this  con- 
clusion be  correct,  then  the  disposition  of  this  case  made 
by  the  learned  orphans'  court  was  the  proper  one  and 
should  not  be  disturbed.  It  cannot  be  of  the  first  im- 
portance in  reaching  our  conclusion  that  the  exchequer 
of  the  Commonwealth  would  be  benefited  were  we  to 
reach  a  different  one.  With  few  limitations  the  power 
of  the  State  to  tax  is  illimitable  but  it  has  declared  in  the 
language  of  the  statute  upon  what  the  tax  is  to  be  levied 
where  a  life  estate  intervenes  between  the  ownership  of 
the  testator  in  his  lifetime  and  that  of  the  persons  who 
are  to  be  ultimately  the  objects  of  his  bounty.  This  dis- 
poses of  the  main  and  indeed  the  only  question  presented 
for  our  consideration  in  the  present  appeal.  We  have  no 
concern  at  this  time  with  any  question  as  to  the  proper 
X>erson  to  give  the  security,  if  any,  required  by  the  stat- 
ute for  the  payment  of  taxes  that  might  accrue  later  on. 
The  appeal  is  dismissed  at  the  costs  of  the  appellant 


Lawyer,  Appellant,  v.  Andersoiu 

Practice,  Superior  Court — Appeal — Order  granting  new  trial — 
Judicial  discretion — Proper  exercise. 

The  Superior  Court  has  power  to  entertain  an  appeal  from  an 
order  granting  a  new  trial,  but  this  power  is  to  be  exercised 
only  in  clear  cases  of  abuse  of  discretion  on  the  part  of  the  trial 
court. 

Where  the  record  does  not  present  a  situation,  from  which  it 
could  be  determined  satisfactorily,  either  that  judgment  should  be 
entered  on  the  verdict,  or  in  favor  of  the  defendant  notwithstanding 
the  verdict,  the  case  is  not  a  proi)er  one  for  the  exercise  of  the  power 
lodged  in  the  api)ellate  court,  to  reverse  the  order  of  the  court  below 
awarding  a  new  trial. 

Argued  April  21,  1918.    Appeal,  No.  140,  April  T., 
1919,  by  plaintiff,  from  decree  of  C.  P.  Cambria  Co., 
Vol.  Lxxn — ^22 
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Statement  of  Facts — Opinion  of  the  Court.  [72  Pa.  Superior  Ot. 
June  T.,  1915,  No.  645,  awarding  a  new  trial  in  case  of 
Emery  D.  Lawver  v.  A.  R.  Anderson.  Before  Orlady, 
P.  J.,  PoRTBE,  Henderson,  Head,  Trbxlbr,  Williams 
and  Keller,  JJ.    Affirmed. 

Ejectment  for  lots  Nos.  21  and  22  in  plan  of  Dibert 
Estate  situate  on  Somerset  street  in  the  Sixth  Ward  of 
the  City  of  Johnstown.    Before  O'Connor,  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

The  jury  returned  a  verdict  for  the  plaintiff.  The 
court,  on  defendant's  motion,  subsequently  granted  a 
new  trial.    Plaintiff  appealed. 

Error  assigned,  among  others,  was  in  granting  a  new 
trial. 

James  A.  Oraham,  of  Oraham  d  Yost,  and  with  him 
Russell  R,  Yost  and  R.  T.  M,  McCready,  for  appellant. 

Walter  Jones,  of  Jones  d  Myers,  for  appellee. 

Opinion  by  Head,  J.,  July  17,  1919 : 

The  action  was  ejectment.  The  case  was  tried  before 
the  court  and  jury  and  resulted  in  a  verdict  for  the  plain- 
tiff for  the  small  parcel  of  ground  in  dispute.  Motions 
for  a  new  trial  and  for  judgment  n.  o.  v.  were  filed  and 
after  argument  the  learned  court  sustained  the  first 
named  motion  setting  aside  the  verdict  and  awarding  a 
new  trial.    From  this  order  the  plaintiff  appeals. 

The  power  of  an  appellate  court  to  reverse  such  an 
order  cannot  now  be  considered  an  open  question.  But 
in  the  very  late  case  of  First  National  Bank  v.  Fidelity 
Trust  Co.,  251  Pa.  536,  wherein  the  power  of  the  appel- 
late court  is  asserted,  we  find  a  declaration  of  the  very 
limited  compass  within  which  such  power  should  be  ex- 
ercised :  *We  have  no  doubt  of  our  power  to  entertain 
an  appeal  from  an  order  granting  a  new  trial :  Allen  v. 
Sawyer,  2  P.  &  W.  325 ;  Stauffer  v.  Reading,  206  Pa.  479 ; 
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Commonwealth  v.  Gabor,  209  Pa.  201.  Of  course,  this 
power  is  to  be  exercised  only  in  clear  cases  of  an  abuse  of 
discretion  on  the  part  of  the  trial  court.  ^The  granting 
or  refusing  of  a  motion  for  a  new  trial,^  says  our  Brother 
PoTTEE  in  the  case  of  MiflSintown  Bank  v.  New  Kensing- 
ton Bank,  247  Pa.  40,  Hs  so  largely  a  matter  of  discretion 
in  the  court  below,  that  we  will  not  attempt  to  review  its 
exercise,  except  in  a  clear  case  of  abuse  of  that  discre- 
tion.' "  Measured  by  this  standard,  we  are  unable  to  see 
upon  what  grounds  this  court  could  say  that  the  learned 
court  below  had  manifestly  abused  its  discretionary 
power.  In  the  taking  of  the  testimony  it  is  evident  from 
the  record  the  local  knowledge  of  court  and  counsel,  per- 
haps of  the  jury,  made  easy  for  their  comprehension 
things  that  are  by  no  means  plain  from  a  reading  of  the 
record. 

It  is  urged  that  at  the  conclusion  of  the  trial  the  learn- 
ed judge  reserved  certain  questions  of  law  which,  of 
course,  he  did  not  dispose  of  after  reaching  the  conclu- 
sion a  new  trial  should  be  awarded.  No  facts  were  agreed 
upon  by  the  parties.  No  special  verdict  was  rendered  by 
the  jury  upon  which  an  alleged  controlling  legal  principle 
could  operate.  The  submission  was  general  and  the  ver- 
dict of  the  same  character.  We  cannot  say  now  with  cer- 
tainty that  the  only  plan  offered  in  evidence,  which  was 
not  recorded  until  a  considerable  time  after  the  execu- 
tion and  delivery  of  the  deed  which  gives  rise  to  the  con- 
troversy, was  in  existence  at  the  time  the  deed  was  made 
and  was  the  plan  to  which  reference  is  made  in  that  deed. 
That  must  necessarily  be  a  very  imx>ortant  fact  in  the 
final  disposition  of  this  case  and  should  be  found  one 
way  or  the  other  by  the  jury  under  proper  instructions 
from  the  court.  That  plan  shows  no  alley  cutting  or 
dividing  the  lot  of  ground  mentioned  in  the  deed  as  lot 
No.  22.  There  is  no  alley  debouching  into  Somerset 
street  that  would  cut  lot  No.  22.  It  is  impossible  for  us 
then  to  locate  a  point  described  in  some  of  the  deeds  as 
^^Beginning  at  a  corner  of  Somerset  street  and  alley  at 
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the  northeastern  comer  of  lot  No.  22.^'  If  it  be  made 
clear  upon  another  trial  that  the  plan,  recorded  after  the 
deed  to  Mary  Dibert  was  made^  was  in  fact  in  existence 
at  the  time  the  deed  was  made,  and  the  plan  referred  to 
by  the  grantors  in  that  deed,  then  there  would  be  strong 
reason  for  holding  that  the  deed  would  convey  all  of  lots 
Nos.  21  and  22  as  shown  in  that  plan,  notwithstanding 
the  inconsistent  language  used  by  the  grantors  in  a  fur- 
ther or  more  particular  attempt  to  describe  the  land 
conveyed. 

The  record  as  it  is  now  made  up  does  not  present  to  us 
a  situation  where,  by  the  application  of  a  fixed  rule  of 
law,  we  could  determine  satisfactorily  either  that  judg- 
ment should  be  entered  on  the  verdict  or  in  favor  of  the 
defendant  notwithstanding  the  verdict. 

Without  attempting  to  anticipate  the  questions  that 
may  arise  when  the  material  facts  shall  have  been  ascer- 
tained, we  have  said  enough  to  indicate  the  reasons  for 
our  conclusion  that  we  have  before  us  no  proper  case  for 
the  exercise  of  the  power  lodged  in  this  court  to  reverse 
an  order  of  the  court  below  awarding  a  new  trial.  The 
assignments  of  error  are  overruled. 

The  appeal  is  dismissed  at  the  costs  of  the  appellant. 


Oldfield's  Estate. 


Decedents'  estates — Oifts — Money  in  savings  hanks — Completion 
of  transfer — Oifts  caiLsa  mortis, 

A  transfer  by  a  decedent,  two  days  prior  to  his  death,  of  a  sum 
of  money  in  a  savings  bank,  cannot  be  regarded  as  a  gift  causa 
mortis,  where  the  check  drawn  on  the  bank  was  not  for  the  full 
amount  of  the  fund,  and  was  not  payable  until  some  weeks  subse- 
quent to  the  death  of  the  maker,  and  the  bank  book  was  not  sur- 
rendered, as  was  required  under  the  rules  of  the  institution  to  effect 
the  transfer.  In  such  case  the  gift  cannot  be  said  to  have  been 
consummated  and,  therefore,  did  not  pass  title  to  the  fund. 
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Savings  bank  account — Equitable  assignment — Sufficiency, 
The  signing  of  a  check,  to  take  effect  at  some  subsequent  date, 
and  without  the  surrender  of  the  depositor's  bank  book,  which  was 
required  by  the  rules  of  the  bank,  was  not  such  a  transfer  as  would 
constitute  an  equitable  assignment  of  the  amount  of  the  check  to 
the  claimant,  vesting  in  her  a  then  present  title  to  that  fund,  which 
would  have  been  good  against  the  decedent  himself  had  he  been 
restored  to  health,  or  against  his  creditor  who  might  have  attempted 
to  seize  it 

Where  the  money  in  bank  was  not  an  ordinary  deposit,  subject 
to  payment  by  check,  and  could  be  drawn  by  the  owner  only  after 
compliance  with  certain  conditions  precedent,  such  as  notice  in  writ- 
ing for  a  prescribed  length  of  time  and  the  surrender  of  the  bank- 
book, the  mere  signing  of  the  check  was  not  sufficient  to  create  an 
equitable  assignment  of  the  fund,  and  the  claim  must  be  dismissed 
for  lack  of  some  of  the  essentials  required  by  the  law  to  support  it. 

Argued  May  2, 1919.  Appeal,  No.  158,  AprU  T.,  1919, 
by  Lucy  Oldfield,  from  the  decree  of  O.  C.  Allegheny  Co., 
September  T.,  1918,  No.  704,  dismissing  exceptions  to 
adjudication  in  the  estate  of  Thomas  Oldfield,  deceased. 
Before  Orlady,  P,  J.,  Porter,  Henderson,  Head,  Trbx- 
LER,  WiLUAMS  and  Keller,  JJ.    Reversed. 

Exceptions  to  adjudication.    Before  Trimble,  J. 
The  court  dismissed  the  exceptions. 

Error  assigned  was  the  decree  of  the  court. 

John  A.  Metz,  and  with  him  Thomas  D.  Mw^ay,  for 
appellant. — The  delivery  of  an  order,  transferring  part 
of  a  savings  account  was  not  a  suflScient  delivery  to  sup- 
port a  gift  causa  mortis:  Trough's  Est.,  75  Pa.  117; 
Walsh's  App.,  122  Pa.  187;  Foley  v.  New  York  Savings 
Bank,  139  N.  Y.  Supp.  915;  Pfeifer  v.  Badenhop,  92  At- 
lantic 273;  Provident  Inst,  for  Sav.  v.  Sisters  of  the 
Poor,  100  Atl.  894;  White  v.  Gushing,  88  Me.  339; 
Luebbe's  Est.,  179  Pa.  447 ;  Tissue's  Est.,  64  Pa.  Superior 
Ct.  142;  Hawley's  Est.,  32  C.  C.  160;  Kearn's  Est.,  171 
Pa.  55 ;  Appeal  of  Waynesburg  College,  111  Pa.  130. 
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The  order  on  the  savings  bank  did  not  operate  as  an 
equitable  assignment:  Kennedy's  Executors  v.  Ware^  1 
Pa.  445;  Scott  v.  Lauman,  104  Pa.  593;  Fett's  Est,  39 
Pa.  Superior  Ct.  246;  Jermyn  v.  Moffit,  75  Pa.  402;  Vet- 
ter  V.  Meadville,  236  Pa.  567;  Tibbey  Bros.  Glass  Co.  v. 
Farmers  &  Merchants  Bank  of  Sharpsburg,  220  Pa.  1. 

Oeorge  W.  Allen,  for  appellee,  filed  no  printed  brief. 

Opinion  by  Head,  J.,  July  17, 1919 : 

The  question  involved  arises  in  the  distribution  of  the 
balance  shown  to  be  due  in  the  account  of  the  administra- 
tor of  the  estate  of  Thomas  Oldfield,  deceased.  One 
Jennie  L.  Edwards  appeared  before  the  auditing 
judge  and  claimed  the  sum  of  f  633.55  which  she  alleged 
had  been  given  to  her  by  the  decedent  in  his  lifetime. 
The  circumstances  surrounding  the  alleged  gift  may  be 
thus  briefly  stated.  At  and  prior  to  the  date  of  his  death 
the  decedent  had  on  deposit  in  the  Germania  Savings 
Bank  of  Pittsburgh  the  sum  of  f  634.55.  A  few  weeks  be- 
fore the  date  of  his  death  he  went  to  the  home  of  the 
claimant  and  her  husband,  with  whom  he  had  always 
been  on  friendly  terms,  and  remained  there  until  he  died. 
On  May  the  16th  he  was  told  by  his  physician  that  his 
illness  was  serious  and  that  he  could  not  live  long.  He 
then  declared  to  the  physician  that  he  had  some  money 
in  the  bank  and  wanted  Mrs.  Edwards  to  have  it  because 
she  had  always  been  good  and  kind  to  him.  The  physi- 
cian then  wrote  for  him  the  following  notice  to  the  bank : 

^^May  16,  1917. 
*'To  the  Germania  Savings  Bank,  Pittsburgh,  Pa. 
"Dear  Sir : — 

"I  want  to  draw  all  of  my  money  out,  f  634.55.    Oblige;^ 

"Yours  truly," 
This  was  signed  by  the  decedent  and  given  to  the  claim- 
ant who  took  it  to  the  bank.    One  of  the  employees  there- 
in then  filled  up  the  customary  blank  used  in  such  cases, 
which,  among  other  things,  gave  the  number  of  the  de- 
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positor^s  bank  book,  40707^  and  the  date  of  the  notice  as 
of  May  16th  for  the  withdrawal  of  {633.55.  At  the  same 
time,  as  we  understand  the  facts,  she  was  given  a  blank 
check  or  order  which  was  afterwards  filled  up  by  some 
one  and  then  signed  by  the  decedent.  Its  contents  were 
these: 

"Notice  must  be  given  for  all  amounts  in  excess  of  {25.00. 
"Pittsburgh,  Pa.,  May  16, 1917. 

"Germania  Savings  Bank, {633.55  June  13, 1917, 

weeks  after  dafte,  pay  to  Jennie  L.  Edwards  or 

bearer  {633.55/100  and  charge  to  my  account,  deposit 

book  No.  40707. 

"Witness :  "Thomas  Oldfield. 

"George  W.  Edwards. 

"Bank  book  will  have  to  come  with  this  order.^^ 
The  decedent  died  on  May  the  18th.    As  the  check  or 
order,  by  its  terms,  was  not  payable  until  the  13th  of 
June  following,  it  was  not  presented  for  payment  during 
the  lifetime  of  the  decedent  nor  afterwards. 

Under  this  state  of  facts,  had  the  claimant  acquired, 
in  the  lifetime  of  the  decedent,  the  title  to  the  sum  of 
money  mentioned  so  that  it  could  be  said  the  gift  had 
been  fully  executed  and  could  be  supported  either  as 
a  donatio  causa  mortis  or  an  equitable  assignment?  The 
learned  court  below  held  that  the  money  was  hers  and 
awarded  it  to  her.  The  decree  of  distribution  being  after- 
wards confirmed  by  the  court  in  banc,  this  appeal  fol- 
lowed. 

It  is  certain  the  so-called  check  or  order  on  the  bank 
was  not  a  negotiable  instrument.  So  much  was  clearly 
held  in  Iron  City  National  Bank  v.  McCord,  139  Pa.  57. 
The  reason  why  it  was  so  held  was  because  the  check  or 
order  in  that  case,  as  in  this,  contained  a  distinct  stipu- 
lation that  the  bank  book  of  the  depositor  must  be  pre- 
sented at  the  bank  with  the  check  or  order  before  any 
legal  obligation  to  pay  could  arise.  Now  it  is  universally 
conceded  that  there  is  no  such  thing  recognized  by  the 
law  as  an  executory  gift.     This  for  the  simple  reason 


Digitized  by  VjOOQIC 


344  OLDFIBLD  'S  ESTATE. 

Opinion  of  the  Court  [72  Pa.  Superior  Ot. 
that  a  mere  promise  to  make  a  gif  t,  being  unsupported 
by  a  valuable  consideration,  is  revocable  at  the  pleasure 
of  the  prospective  donor.  Such  a  promise  would  clearly 
be  reveled  by  operation  of  law  by  the  death  of  the  prom- 
isor. The  entire  do<5trine  of  the  law  defining  the  essen- 
tial quality  of  every  gift,  whether  it  be  the  ordinary  gift 
inter  vivos  or  belong  to  that  exceptional  class  of  gifts 
causa  mortis,  is  thus  stated  by  Mr.  Justice  Williams  in 
Walsh's  App.,  122  Pa.  177.  This  is  a  well  considered 
and  leading  case  on  the  subject.  '^A  gift  is  more  than  a 
purpose  to  give,  however  clear  and  well  settled  the  pur- 
pose may  be.  It  is  a  purpose  executed.  It  may  be  defined 
as  the  voluntary  transfer  of  a  chattel  completed  by  the 
delivery  of  possession.  It  is  the  fact  of  delivery  that  con- 
verts the  unexecuted  and  revocable  purpose  into  an  exe- 
cuted and  therefore  irrevocable  contract.  All  gifts 
are  necessarily  inter  vivos,  for  a  living  donor  and  donee 

are  indispensable  to  a  valid  donation In  every  valid 

gift  a  present  title  must  vest  in  the  donee,  irrevocable  in 
the  ordinary  case  of  a  gift  inter  vivos,  revocable  only 
upon  the  recovery  of  the  donor  in  gifts  mortis  causa. 

But  if  there  remains  something  for  the  donor  to 

do  before  the  title  of  the  donee  is  craaplete,  the  donor  may 
decline  the  further  performance  and  resume  his  own. 
This  is  true  of  both  classes  of  gifts,  and  there  can  be  no 
good  reason  for  distinguishing  between  them  in  this  par- 
ticular :  Scott  V.  Lauman,  104  Pa.  593.^' 

In  the  present  case  we  may  concede  that  the  intention 
of  the  decedent  to  give  this  money  to  the  claimant  was 
established  by  satisfactory  proof.  But  there  was  still 
more  to  be  done  by  him  before  he  could  execute  his  in- 
tention. His  next  necessary  step  was  to  give  notice  of 
that  intention  to  the  savings  bank  because  it  was  a  con- 
dition of  his  deposit  that  such  a  sum  could  not  be  with- 
drawn until  after  notice  for  a  prescribed  length  of  time 
had  been  given.  This  second  step  was  taken  and  the  in- 
tention of  the  decedent  thus  approached  a  degree  nearer 
its  final  execution.    Now  it  seems  to  be  conceded,  and 
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indeed  the  evidence  clearly  shows  the  decedent  had  in  his 
own  possession  his  bank  book.  He  gave  its  number  to  the 
physician  who  drew  up  the  informal  notice.  He  learned 
from  it  the  correct  amount  of  his  deposit^  {634.55.  He 
knew  the  money  in  the  bank  could  not  be  transferred 
from  him  to  another,  even  upon  his  order,  unless  the  bank 
book  accompanied  the  order.  He  did  not  deliver  the 
bank  book  to  the  claimant.  We  are  not  permitted  to  con- 
jecture whether  that  was  a  pure  oversight  on  his  part  or 
supported  by  some  reason  satisfactory  to  himself.  We 
must  deal  with  the  fact  that  it  was  not  delivered.  Be- 
cause of  that  fact  she  could  not  get  the  money  and  the 
intended  gift  thus  lacked  the  final  but  a1l-necessary  step 
by  the  decedent  to  carry  it  into  complete  execution. 

Gifts  causa  mortis  are  exceptions  to  some  of  the  gen- 
eral rules  applicable  in  such  matters  because  of  the  un- 
usual conditions  under  which  they  are  made.  It  becomes 
incumbent  therefore  upon  those  who  distribute  the  es- 
tates of  dead  men  to  see  that  such  claims  conform  in  all 
respects  with  the  requirements  of  the  law  that  recognizes 
them.  The  suflSciency  of  what  was  done  by  the  decedent 
in  this  case  has  been  considered  by  many  of  the  courts 
and  they  have  uniformly  determined  that,  because  of  the 
failure  of  the  depositor  to  deliver  his  bank  book  along 
with  his  check  or  other  order  upon  the  bank,  the  intended 
gift  had  not  been  fully  executed  and  therefore  could  not 
be  sustained  as  a  gift  causa  mortis :  Foley  v.  New  York 
Savings  Bank,  139  N.  T.  Supp.  915 ;  Pfeifer  v.  Badenhop, 
Supreme  Court  of  New  Jersey,  92  At.  Rep.  273 ;  Conser 
V.  Snowden,  54  Md.  175 ;  White  v.  Gushing,  88  Me.  339. 

Nor  do  we  think  we  could  soundly  hold  that  the  signing 
of  the  order  or  check  on  the  bank  amounted  to  an  equi- 
table assignment  of  the  amount  of  the  check  to  the  claim- 
ant ;  thus  vesting  in  her  a  then  present  title  to  that  fund 
which  would  have  been  good  against  the  decedent  him- 
self, had  he  been  restored  to  health,  or  against  his  credi- 
tors who  might  have  attempted  to  seize  it.  It  is  to  be 
constantly  kept  in  mind  that  if  the  claimant  acquired 
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title  to  the  money  which  has  been  awarded  to  her,  it  was 
as  a  donee  and  not  as  a  creditor.  If  the  gift  was  made,  it 
was  of  course  without  consideration.  Now  the  check  or 
order  on  the  bank  which  was  handed  to  the  claimant,  ac- 
cording to  its  terms,  directed  the  payment  of  the  money 
to  her  not  presently  but  on  the  16th  of  the  following 
month.  Can  it  be  successfully  urged  that  by  the  delivery 
of  the  paper  there  was  created  such  a  present  transfer  of 
the  title  to  the  money  that  thereafter  the  assignor  could 
not  have  revoked  it?  We  cannot  so  conclude.  It  is  also 
to  be  remembered  that  under  no  circumstances  could  the 
claimant  have  obtained  from  the  bank  the  full  amount 
standing  to  the  credit  of  the  depositor.  If  it  be  said  the 
teller  made  an  error  in  stating  in  the  notice  prepared  by 
him  that  the  amount  was  one  dollar  less  than  it  was  in 
fact,  nevertheless  that  was  adopted  by  the  decedent  in 
making  up  the  check  or  order.  We  may  feel  sure  enough 
that  we  interpret  his  intention  truly  when  we  say  it  was 
his  purpose  to  give  all  of  it,  but  we  cannot  say  he  executed 
that  intention  when  he  drew  and  signed  the  check  for  a 
sum  less  than  what  was  really  due  and  owing  by  the  bank. 
In  determining  whether  or  not  there  was  an  equitable 
assignment  of  a  fund,  important  effect  has  been  given  to 
the  fact  whether  the  parties  dealt  with  the  whole  of  a 
particular  fund  or  with  only  a  part  of  it.  We  quote  the 
following  from  the  opinion  of  Mr.  Justice  Mbrgub  in 
Jermyn  v.  MoflStt,  75  Pa.  399 :  "It  is  true,  where  an  order 
is  drawn  for  the  whole  of  a  particular  fund,  it  amounts 
to  an  equitable  assignment  of  that  fund,  and  after  notice 
to  the  drawee,  it  binds  the  fund  in  his  hands.  Where, 
however,  the  assignment  is  of  a  part  only  of  the  fund  the 
law  seems  to  be  otherwise.  Thus,  it  was  said  by  Mr. 
Justice  Story,  in  giving  the  opinion  of  the  court  in  Man- 
deville  v.  Welch,  5  Wheat.  277,  Vhen  the  order  is  drawn 
on  a  general  or  a  particular  fund  for  a  part  only,  it  does 
not  amount  to  an  assignment  of  that  part,  or  give  a  lien 
as  against  the  drawee,  unless  he  consent  to  the  appropri- 
ation by  an  acceptance  of  the  draft.'    The  reasons  which 


Digitized  by  VjOOQIC 


OLDPIELD  'S  ESTATE.  347 

340,  (1919).]  Opinion  of  the  Court, 

he  gives  are,  that  a  creditor  should  not  be  permitted  to 
split  up  a  single  cause  of  action  into  many  actions,  with- 
out the  assent  of  his  debtor,  etc.  It  was  held  in  Gibson 
V.  Clark,  20  Pick.  15,  that  the  assignment  of  part  of  a 
debt  will  not  bind  the  debtor,  either  in  equity  or  at  law, 
nor  deprive  him  of  the  right  to  pay  the  whole  to  the  as- 
signor, after  notice  that  a  part  has  been  transferred  to 
the  assignee.'*  • 

As  long  ago  as  Nesmith  v.  Drum,  8  W.  &  S.  9,  the  na- 
ture of  an  equitable  assignment  was  thus  defined  or  de- 
clared :  ^^An  equitable  assignment  is  an  agreement  in  the 
nature  of  a  declaration  of  trust,  which  a  chancellor, 
though  deaf  to  the  prayer  of  a  volunteer,  never  hesitates 
to  execute  when  it  has  been  made  on  valuable,  or  even 
good  consideration."  In  Hemphill  v.  Yerkes,  132  Pa. 
545,  a  state  of  facts  was  developed  which  clearly  called 
for  the  application  of  the  principle.  The  fund  in  the 
bank  was  a  special  one  deposited  in  the  name  of  a  master 
who  had  been  appointed  by  the  court  to  conduct  a  sale  of 
real  estate.  The  resulting  purchase  money  of  course  be- 
longed to  the  owner  of  the  land.  In  due  course  of  time 
the  master  drew  a  check  for  the  whole  of  this  special  de- 
posit to  the  order  of  the  landowner  to  whom  the  money 
in  reality  belonged.  It  was  held  that  there  resulted  an 
equitable  assignment  notwithstanding  the  general  prin- 
ciple that  an  ordinary  check  upon  a  bank  does  not  amount 
to  an  assignment  of  any  part  of  the  funds  of  the  maker  to 
the  payee.  If  the  principle  could  not  be  properly  applied 
in  such  a  case,  there  would  be  no  reason  for  its  existence 
at  all.  So  in  Fett's  Est.,  39  Pa.  Superior  Ct.  246,  there 
was  a  special  deposit  made  by  the  decedent  of  money  re- 
sulting from  the  sale  of  real  estate  belonging  to  his  wife. 
The  money  was  therefore  clearly  hers.  As  his  executrix 
she  had  a  right,  as  against  legatees  under  his  will,  to  re- 
tain that  which  was  legally  and  morally  hers.  The  ques- 
tion was,  had  she  done  so  in  the  substitution  of  successive 
certificates  of  deposit  in  lieu  of  the  one  which  had  been 
delivered  to  her  husband  in  his  lifetime?   It  was  held  her 


Digitized  by  VjOOQIC 


348  OLDPIBLD  'S  ESTATE. 

Opinion  of  the  Court.  [72  Pa.  Superior  Ct. 
intention  had  been  fully  executed  and  as  there  was  noth- 
ing lacking  in  substance^  equity  would  regard  the  assign- 
ment as  a  complete  one.  In  Taylor's  Est.^  154  Pa.  183^ 
the  facts  were  more  nearly  similar  to  the  case  at  bar  but 
differed  in  one  or  two  material  considerations.  The  mon- 
ey in  bank  was  an  ordinary  deposit  subject  to  check.  The 
intention  of  the  depositor  to  give  that  money  to  a  particu- 
lar person  was  well  established.  A  check  for  the  whole 
amount  of  the  fund  was  drawn,  signed  by  the  decedent, 
duly  delivered  and  presented  to  the  bank  for  jmyment  in 
the  lifetime  of  the  maker.  It  was  payable  on  presenta- 
tion but  the  bank  refused  to  pay  because  the  signature  of 
the  maker,  which  was  by  his  mark,  was  not  attested  by  a 
subscribing  witness.  No  further  act  on  the  part  of  the 
decedent  was  required  to  make  the  transaction  complete 
and  there  was  no  legal  obstacle  in  the  way  of  the  -payee 
supplying  by  proof  the  genuineness  of  the  signature.  The 
ratio  decidendi  clearly  appears  from  the  following  ex- 
tract from  the  very  brief  opinion  of  the  court :  "The  check 
was  drawn  upon  the  bank  for  the  full  amount  on  deposit, 
under  circumstances  which  showed  that  it  was  intended 
as  an  assignment  of  the  fund.  It  did  not  come  within  the 
principle  of  that  class  of  cases  which  holds  that  a  check 
drawn  in  the  ordinary  form  vests  no  title  to  the  general 
funds  of  the  drawer  in  the  bank  upon  which  it  is  drawn. 
It  more  nearly  resembles  Hemphill  v.  Yerkes,  132  Pa- 
545.^^ 

In  the  case  at  bar  the  claimant  was  a  volunteer.  She 
makes  no  attempt  even  to  set  up  the  status  of  a  creditor. 
The  money  in  the  bank  was  not  an  ordinary  deposit  sub- 
ject to  payment  by  check.  It  could  be  drawn  by  the 
owner  only  after  compliance  with  certain  conditions 
precedent.  Until  he  had  given  notice  in  writing  for  a 
prescribed  length  of  time  of  his  intention  to  withdraw 
his  money,  and  until  he  himself  or  one  holding  his  order 
to  pay  presented  with  it  his  bank  book,  no  obligation  to 
pay  arose.  The  decedent  did  give  the  required  notice  but 
it  had  not  yet  expired  at  the  time  of  his  death.    He  did 
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not  turn  over  to  the  claimant  his  bank  book,  without 
which  she  acquired  no  .right  to  enforce  his  promise.  We 
are  of  opinion  her  claim  failed  for  lack  of  some  of  the  es- 
sentials required  by  the  law  to  support  it.  As  the  case, 
however,  is  a  reasonably  close  one  and  strongly  called 
for  an  adjudication  in  order  to  protect  the  rights  of  the 
estate,  we  think  it  equitable  that  the  costs  of  this  ap- 
I)eal  should  be  paid  out  of  the  fund  for  distribution. 

The  decree  of  the  court  below  is  reversed  and  the  record 
remitted  with  direction  to  make  distribution  in  accord- 
ance with  this  opinion,  the  costs  of  this  appeal  to  be  paid 
out  of  the  fund. 


Bothrock  Stores  et  aL,  v.  Panzera,  Appellant 

Negotiable  instruments — Holder  in  due  course — Affidavit  of  de- 
fense— Sufficiency, 

In  an  action  on  a  promissory  note  an  affidavit  of  defense  is  suf- 
ficient which  avers  that  the  notes  were  obtained  from  the  maker 
through  fraud  and  misrepresentation  of  the  payee  or  its  agent. 

Under  the  Negotiable  Instruments  Act  every  holder  is  deemed 
prima  facie  a  holder  in  due  course,  but  when  it  is  shown  that  the 
title  of  any  person  who  has  negotiated  the  instrument  is  defective 
the  burden  is  on  the  holder  to  prove  that  he  acquired  title  in  due 
course  and  without  notice. 

An  affidavit  of  defense  averring  that  the  instrument,  upon  which 
the  suit  is  brought,  was  obtained  from  the  maker  by  fraud  and 
misrepresentation,  clearly  shifted  the  burden  of  proof,  and  the 
statute  itself  cast  upon  the  endorsee  or  use-plaintifiP  the  burden  of 
proving  affirmatively,  that  it  had  no  notice  of  the  fraud,  incident 
to  the  making  of  the  obligation.  It  cannot,  therefore,  demand  or 
obtain  a  summary  judgment. 

Argued  April  22,  1919.  Appeal,  No.  134,  April  T., 
1919,  by  defendant,  from  judgment  of  C.  P.  Payette  Co., 
March  T.,  1918,  No.  284,  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense  in  the 
case  of  The  Rothrock  Stores,  a  corporation,  for  the  use 
of  Jersey  Shore  Trust'  Company,  a  Corporation,  v.  Do- 


Digitized  by  VjOOQIC 


350    EOTHROCK  STORES  v.  PANZERA,  AppeUant. 

Statement  of  Facts — Opinion  of  the  Court.  [72  Pa.  Superior  Ct. 
menick  Panzera.  Before  Orlady,  P.  J.,  Porter,  Hender- 
son, Head,  Trbxlbr,  Williams  and  Keller,  JJ.  Re- 
versed. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense.    Before  Van  Swearingbn,  P.  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

The  court  made  absolute  the  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense. 

Error  assigned  was  the  decree  of  the  court. 

E.  C.  Highee,  of  Sterling ^  Higbee  &  Matthews,  for  ap- 
pellant, cited :  Negotiable  Instruments  Act  of  1901,  P.  L. 
202;  Moorhead  v.  Hernig,  220  Pa.  224-228;  Hoflfman  v. 
Foster  &  Co.,  43  Pa.  137;  Real  Estate  Investment  Co.  v. 
Russell,  148  Pa.  496;  Second  National  Bank  v.  Hoffman, 
229  Pa.  429. 

M.  C.  Rhone,  and  with  him  A.  R.  Jackson  and  Play  ford 
A  Phillips,  for  appellee. 

Opinion  by  Head,  J.,  July  17, 1919 : 

Our  Negotiable  Instruments  Act  (May  16, 1901)  deals 
with  a  subject  that  has  long  been  thought  a  fit  one  for 
uniformity  of  legislation  by  all  of  the  states.  In  a  large 
measure  the  end  sought  has  been  accomplished.  If  there 
be  involved,  in  the  determination  of  the  case  at  bar,  the 
question  whether  or  not  there  has  been  an  implied  repeal 
of  some  important  provision  of  this  statute  by  the  enact- 
ment of  a  later  one  (Act  of  May  4,  1915),  due  consider-  . 
ation  of  the  fact  we  have  referred  to  should  not  be  over- 
looked. Section  52  of  the  Act  of  1901  defines  a  'Tiolder  in 
due  course.''  Among  the  incidents  of  a  negotiable  instru- 
ment in  the  hands  of  such  holder,  the  act  declares  that  it 
must  have  been  "negotiated  to  him  (the  holder)  without 
notice  of  any  infirmity  in  the  instrument  or  defect  in  the 
title  of  the  person  negotiating  it."  Where  the  plaintiff  in 
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the  action  is  an  endorsee,  the  proYision  quoted  becomes  of 
much  importance.  Even  in  such  case  the  plaintiff  was 
not  obliged,  prima  facie,  to  offer  any  proof  on  that  sub- 
ject. The  statute  itself  declares  this  shall  not  be  neces- 
sary. Section  59  provides,  "Every  holder  is  deemed, 
prima  facie,  to  be  a  holder  in  due  course ;  but  when  it  is 
shown  that  the  title  of  any  person  who  has  negotiated 
the  instrument  was  defective,  the  burden  is  on  the  holder 
to  prove  that  he,  or  some  person  under  whom  he  claims, 
acquired  the  title  as  holder  in  due  course." 

By  virtue  of  the  statute  therefore,  as  soon  as  it  appears 
from  the  proof  offered  at  the  trial,  or  from  a  proper  affi- 
davit of  defense  in  proceedings  like  the  one  before  us, 
that  the  payee  obtained  possession  of  the  instrument  by 
force  or  fraud,  the  prima  facie  case  of  the  holder  is  de^ 
stroyed  and  the  burden  is  cast  on  him  to  prove  affirma- 
tively that  he  had  no  notice  of  the  defective  title  in  the 
person  from  whom  he  took  the  instrument.  In  Second 
National  Bank  v.  Hoffman,  229  Pa.  429,  we  have  a  lead- 
ing case  on  the  subject  which  has  been  followed  by  many 
others.  In  that  case  it  was  said  by  Mr.  Justice  Beown, 
"The  defendant  was  not  required  in  the  first  instance  to 
show  that  the  bank  had  knowledge  of  the  false  repre- 
sentations made  by  McKee  to  him,  for  after  he  had 
shown,  as  he  clearly  did  show,  that  the  fraud  had  been 
practiced  upon  him,  the  bank  was  called  upon  to  show 
affirmatively  that  it  had  no  notice  of  the  fraud  when  it 
took  the  note  in  good  faith  and  for  value,  etc." 

This  action  is  by  the  endorsee  of  a  negotiable  note 
against  the  maker.  An  affidavit  of  defense  was  filed  by 
the  latter.  The  learned  judge  below  made  absolute  a  rule 
for  judgment  for  want  of  a  sufficient  affidavit  of  defense 
and  this  appeal  followed.  The  affidavit  clearly  avers  that 
the  instrument  upon  which  the  suit  is  brought  was  ob- 
tained from  the  maker  by  the  fraud  and  misrepresenta- 
tion of  the  payee  or  its  agent.  If  the  Negotiable  Instru- 
ments Act  be  still  in  force,  this  averment  clearly  shifted 
the  burden  of  proof  and  the  statute  itself  cast  upon  the 
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endorsee  or  use-plaintiff  the  burden  of  proving  affirma- 
tively that  it  had  no  notice  of  the  fraud  incident  to  the 
making  of  the  obligation.  It  was  in  no  position  there- 
fore to  demand  or  obtain  a  summary  judgment. 

The  learned  judge  below  justified  his  action  by  a  refer- 
ence to  the  case  of  Dominion  Trust  Co.  v.  Hildner,  243 
Pa.  253.  In  his  opinion  he  says,  ^The  case  is  within  the 
ruling  in  Dominion  Trust  Company  v.  Hildner  and  the 
plaintiff  is  entitled  to  judgment."  We  think  the  learned 
judge  was  in  error  in  so  holding.  The  important  ques- 
tion in  the  case  cited  appears  in  the  following  quotation 
from  the  opinion  of  Mr.  Justice  Potter  :  "In  the  affidavit 
of  defense  it  is  alleged  that  the  note  was  purchased  from 
Mr.  Lyon,  who  was  at  the  time  president  of  the  plaintiff 
company,  and  that  Lyon  had  knowledge  of  the  facts 
which  would  constitute  a  good  defense  to  the  note."  It 
is  then  pointed  out  that  his  knowledge  of  the  facts  was 
not  gained  while  he  was  in  any  way  acting  for  the  plain- 
tiff company.  As  a  consequence  it  appeared  the  defense 
averred  was  built  upon  a  misconception  of  the  law  and  a 
judgment  was  properly  entered.  It  does  not  appear  any- 
where in  the  report  of  the  case  that  the  defendant  had 
averred  in  his  affidavit  that  the  note  had  been  obtained 
from  him  by  the  fraud  or  misrepresentation  of  the  payee. 
The  question  that  is  before  us  therefore  did  not  arise. 

The  sixth  section  of  the  Act  of  May  14, 1915,  P.  L.  483 
(the  Practice  Act),  declares  "Every  allegation  of  fact  in 

the  plaintiff's  statement  of  claim ,  if  not  denied 

specifically  or  by  necessary  implication  in  the  affidavit 

of  defense ,  shall  be  taken  to  be  admitted,  etc." 

This  act  was  not  intended  to  repeal  the  Negotiable  In- 
struments Act  so  as  to  permit  a  plaintiff  endorsee  to  sub- 
stitute a  mere  averment  for  a  positive  obligation  to  pro- 
duce affirmative  proof.  When  the  defendant,  in  the  case 
at  bar,  set  up  the  fraud  by  which  the  instrument  had  been 
obtained,  it  was  not  necessary  that  he  should  go  further 
and  aver  that  plaintiff  endorsee  had  notice  of  that  fraud 
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because  the  statute  had  so  declared.    We  are  of  opinion 
the  rule  for  judgment  should  have  been  discharged. 

The  judgment  is  reversed  and  the  record  remitted  to 
the  court  below  with  a  procedendo. 


Commonwealth,  Appellant,  v.  Pennsylvania 
Bailroad  Co, 

Criminal  procedure — Indictment  for  maintaining  a  nuisance — 
Motion  in  arrest  of  judgment, 

A  motion  in  arrest  of  judgment  is  not  the  recognized  way  by 
which  to  assail  the  sufficiency  of  the  evidence  of  the  Commonwealth 
to  support  a  conviction.  The  established  and  proper  method  of 
raising  that  question  is  by  submitting  a  point  for  a  binding  di- 
rection from  the  trisd  judge  in  favor  of  the  defendant.  If  that  be 
refused  and  such  refusal,  on  appeal,  is  found  to  be  erroneous,  the 
judgment  will  be  reversed  and  the  defendant  discharged. 

Practice,  Q.  8, — Power  of  court  to  enter  judgment  n.  o.  v. — Act 
of  April  22, 1905,  P.  L,  286. 

The  court  of  quarter  sessions  doe§  not  have  the  power,  in  the  trial 
of  an  indictment,  to  do  what, the  court  of  common  pleas  may  with 
propriety  do  in  the  disposition  of  a  civil  case.  In  the  trial  in  the 
quarter  sessions,  the  Commonwealth  must  carry  the  same  burden 
in  every  case  and  it  may  not  ask  the  court,  upon  the  consideration 
of  the  whole  of  the  evidence,  to  direct  a  verdict  in  its  favor  and, 
under  the  same  reasoning,  the  court  cannot  enter  judgment  in 
favor  of  the  defendant,  in  spite  of  the  verdict  of  the  jury. 

Criminal  law — Indictment  for  maintaining  a  nuisance — Navi- 
gable streams — Water  supply  commission. 

The  Act  of  June  26, 1913,  P.  L.  555,  giving  control  of  the  streams 
of  the  Conunonwealth  to  the  Water  Supply  Commission,  does  not 
prevent  a  prosecution  for  the  maintenance  of  a  public  nuisance  in 
a  navigable  stream,  nor  does  the  consent  of  the  Water  Supply  Com- 
mission or  the  certificate  from  the  secretary  of  war  authorizing 
certain  constructions  in  a  navigable  stream  justify  acts,  which 
under  the  law  of  the  Commonwealth  might  otherwise  be  indictable. 
The  latter  permit  merely  expresses  the  assent  of  the  federal  govern- 
ment so  far  as  it  concerns  public  rights  of  navigation. 

Vol.  lxxii — 23 
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Criminal  procedure — Motion  in  arrest  of  judgment — New  trials. 

Where  a  motion  for  a  new  trial  was  formally  disposed  of  by  the 
court  below,  but  was  not  considered  on  its  merits,  because  the 
court  erroneously  granted  the  defendant's  motion  in  arrest  of  judg- 
ment, the  motion  for  a  new  trial  should  be  reinstated,  in  order  that 
it  may  receive  a  proper  consideration  by  the  court,  in  accordance 
with  the  existing  circumstances. 

Argued  April  17, 1919.  Appeal,  No.  116,  April  T.,  1919, 
by  the  Commonwealth,  from  order  of  Q.  S.  Armstrong 
Co.,  No.  44,  March  Sess.,  1917,  arresting  judgment  in  the 
ease  of  Commonwealth  v.  Pennsylvania  Railroad  Com- 
pany, a  Corporation.  Before  Orlady,  P.  J.,  Pobtbb, 
Hendebson,  Head,  Trbxlbr,  Williams  and  Kbllbb,  J  J. 
Reversed. 

Indictment  for  maintaining  a  nuisante  along  the  east- 
ern embankment  of  the  Allegheny  river.  Before  King, 
P.J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  of  guilty.  Subsequently  the  court,  on  motion, 
arrested  the  judgment  and  set  aside  the  verdict.  Com- 
monwealth appealed. 

Error  assigned  was  the  order  of  the  court. 

G.  E.  Harrington,  and  with  him  John  W.  Reed  and 
Harry  C.  Oolden  and  Clarence  0.  Morris,  District  At- 
torney, for  appellant. — ^A  motion  in  arrest  of  judgment  is 
not  the  proper  method  of  raising  the  question  as  to  the 
sufficiency  of  the  evidence  to  warrant  a  conviction: 
Swan  V.  Commonwealth,  104  Pa.  218;  Commonwealth  v. 
Walker,  33  Pa.  Superior  Ct.  167,  and  cases  cited  on  page 
169;  Commonwealth  v.  Bartholomew,  35  Pa.  Superior 
Ct.  114;  Commonwealth  v.  Schollenberger,  17  Pa.  Su- 
perior Ct.  218. 

The  encroachment  in  the  Allegheny  river  was  clearly  a 
nuisance :  Commonwealth  v.  Church,  1  Pa.  105 ;  North- 
ern   Central  Railway  v.  Commonwealth,  90  Pa.  300; 
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Beech  v.  Kuder,  15  Pa.  Superior  Ct.  89;   Carnegie  v. 
Eailway  Co.,  234  Pa.  472;  Rid^r  v.  York  Haven  W.  &  P. 
Co.,  242  Pa.  141. 

The  permit  from  the  Water  Supply  Commission  can- 
not be  held  to  justify  the  maintenance  of  a  nuisance,  or  to 
constitute  a  legal  defense :  White  v.  Penna.  E.  R.  Co., 
229  Pa.  480;  Leard  v.  Penna.  R.  R.  Co.,  229  Pa.  475; 
Phila.,  etc..  Street  Ry.  Company's  Petition,  203  Pa.  354; 
W.  Va.  P.  &  P.  Co.  V.  Public  Service  Commission,  61  Pa. 
Superior  Ct.  555 ;  Rhines  v.  Clark  et  al.,  51  Pa.  96. 

William  C.  Corbetty  of  Corbett  d  Rugh,  and  with  him 
Buffington  id  Gilpin  and  Speer,  Frampton  d  Courtney , 
for  appellee. — The  Water  Supply  Commission  has  au- 
thority to  regulate  the  streams  of  the  Commonwealth  and 
what  it  permits  and  authorizes  cannot  be  indicted  as  a 
nuisance :  Pa.  Power  Co.  v.  Public  Service  Commission, 
66  Pa.  Superior  Ct.  448;  Commonwealth  v.  Houck,  11 
W.  N.  C.  559;  Clark  v.  Birmingham  &  Pittsburgh  Bridge 
Co.,  41  Pa.  158;  Commonwealth  v.  Reed  et  al.,  34  Pa. 
275;  Woods  Railway  Law,  vol.  1,  section  215,  p.  619. 

In  addition  to  the  permit  of  the  Water  Supply  Commis- 
sion the  defendant  had  direct  legislative  authority :  Act 
of  May  8, 1854,  P.  L.  648,  sec.  2. 

When  the  defendant  succeeded,  by  purchase,  to  the 
franchise,  etc.,  of  a  former  company  it  acquired  all  the 
rights  and  franchises  relating  thereto :  Commonwealth 
V.  Allegheny  Valley  Ry.  Co.,  14  Pa.  Superior  Ct.  336; 
Commonwealth  v.  Railroad  Co.,  138  Pa.  58;  Common- 
wealth V.  Pennsylvania  R.  R.  Co.,  117  Pa.  637;  Act  of 
March  22, 1901,  P.  L.  53,  50,  55  (Purdon's  Digest,  vol.  4, 
pp.  3878  and  3879). 

Opinion  by  Head,  J.,  July  17, 1919 : 

Following  a  constable's  return,  the  Court  of  Quarter 
Sessions  of  Armstrong  County  directed  the  district  at- 
torney to  place  before  the  grand  jury  a  bill  of  indictment, 
charging  the  defendant  with  the  creation  and  mainte- 
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nance  of  a  nuisance  by  obstructing  the  channel  of  the 
Allegheny  river,  a  navigable  stream.  A  true  bill  was 
found  and  in  due  course  the  case  came  on  for  trial  before 
the  court  and  jury.  A  general  verdict  of  guilty  was  re- 
turned. Thereafter  a  motion  in  arrest  of  judgment  was 
filed,  and,  after  argument  and  consideration  by  the  court, 
the  judgment  was  arrested.  The  Commonwealth  appeals. 
The  nature  of  the  act  of  the  court  arresting  judgment 
in  a  criminal  case  after  a  verdict  of  guilty  had  been  found 
by  the  jury,  we  suppose  to  be  well  known.  In  Delaware 
Canal  Co.  v.  Commonwealth,  60  Pa.  367,  Chief  Justice 
Thompson  thus  stated  it:  "Arrests  of  judgment  arise 
from  intrinsic  causes  appearing  on  the  face  of  the  record : 
Chit.  Blac,  Vol.  3,  p.  395.  In  criminal  cases  an  arrest  of 
judgment  is  founded  on  exceptions  to  the  indictment: 
Id.  Vol.  4,  p.  375.  This  is  the  general  rule,  although  an 
exception  exists  where  a  pardon  is  pleaded  before  sen- 
tence." This  language  is  repeated  with  approval  in  Swan 
V.  The  Commonwealth,  104  Pa.  218.  In  Commonwealth 
V.  Kammerdiner,  165  Pa.  222,  Mr.  Justice  Fell  said: 
"The  case  presents  the  anomaly  of  an  arrest  of  judgment 
not  for  defects  appearing  upon  the  record,  but  for  causes 
entirely  foreign  to  it.  The  indictment  was  in  proi)er 
form,  nor  is  it  suggested  that  its  averments  were  not 
fully  sustained  by  the  testimony,  etc."  A  motion  in  ar- 
rest of  judgment  is  not  the  recognized  way  by  which  to 
assail  the  sufficiency  of  the  evidence  of  the  Common- 
wealth to  support  a  conviction.  The  established  and 
recognized  method  of  raising  that  question  is  by  submit- 
ting a  point  for  a  binding  direction  from  the  trial  judge 
in  favor  of  the  defendant.  If  that  be  refused  and  such 
refusal,  on  appeal,  is  found  to  be  erroneous,  the  judg- 
ment will  be  reversed  and  the  defendant  discharged.  So 
it  was  said  by  our  Brother  Morrison  in  Commonwealth 
V.  Walker,  33  Pa.  Superior  Ct.  167 :  "A  motion  in  arrest 
of  judgment  is  not  the  proper  mode  of  raising  the  ques- 
tion as  to  the  sufficiency  of  the  evidence  to  warrant  a  con- 
viction (citing  many  cases) ."    In  Commonwealth  v.  Bar- 
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rett,  28  Pa.  Superior  Ct.  112,  the  sufficiency  of  the  evi- 
dence of  the  Commonwealth  to  sustain  a  conviction  was 
the  real  question  involved.  The  learned  trial  judge  had 
refused  a  i)oint  for  a  directed  verdict  and  an  appeal  fol- 
lowed. This  court,  having  determined  there  was  no  suf- 
ficient evidence  to  support  the  conviction,  reversed  the 
judgment  and  the  defendant  was  discharged. 

Now  when  we  look  into  the  record  in  this  case  we  can 
find  no  ground  to  support  the  action  of  the  court  in  ar- 
resting the  judgment.  The  bill  of  indictment  charged  the 
defendant  with  setting  up  and  maintaining  a  public  nui- 
sance by  creating  an  artificial  obstruction  in  the  channel 
of  a  navigable  stream,  thus  diverting  the  direction  of  the 
normal  current  of  the  stream  to  the  great  injury  of  the 
proi)erty  of  many  i)ersons  living  on  its  bank.  The  indict- 
ment therefore,  in  plain  language,  charges  the  commis- 
sion of  what  was  an  oflfense  at  common  law  and  contin- 
ues to  be  an  offense  under  our  Crimes  Act.  It  is  true 
the  first  reason  urged  for  the  arrest  of  the  judgment  is 
that  the  indictment  does  not  charge  any  offense  indict- 
able under  the  laws  of  the  Commonwealth.  By  this  we 
understand  the  learned  counsel  to  mean  that,  because  of 
the  passage  of  the  Act  of  1913,  giving  to  the  Water  Sup- 
ply Commission  of  the  Commonwealth  certain  regulatory 
powers  over  the  use  of  the  streams  of  the  Commonwealth 
and  making  disobedience  to  its  orders  or  a  violation  of  its 
provisions  a  misdemeanor,  it  is  no  longer  possible  to  suc- 
cessfully indict  a  person  or  corporation  for  the  creation 
and  maintenance  of  a  common  nuisance  in  such  streams, 
in  other  words,  that  the  only  remedy  of  the  Common- 
wealth would  be  an  indictment  for  the  new  statutory  mis- 
demeanor created  by  the  Act  of  1913.  We  reply  first  that, 
in  our  judgment,  the  creation  and  maintenance  of  a  pub- 
lic nuisance  in  a  navigable  stream  still  remains  an  offense 
under  our  Crimes  Act.  We  answer  further  that  the  de- 
termination of  such  a  question  would  necessarily  involve 
the  ascertainment  of  many  facts  not  before  us,  and  that 
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the  arrest  of  the  judgment  in  this  case  cannot  be  made  the 
instrumentality  for  the  determination  of  these  questions. 

It  is  also  urged  that  the  Court  of  Quarter  Sessions  of 
Armstrong  County  was  without  jurisdiction  because  the 
acts,  which  are  alleged  to  have  amounted  to  a  nuisrjice, 
were  done  and  committed  in  the  County  of  Clarion  and 
not  in  the  County  of  Armstrong.  Manifestly  the  deter- 
mination of  this  contention  involves  questions  of  fact 
that  cannot  be  disposed  of  by  a  motion  in  arrest  of  judg- 
ment or  an  appeal  from  the  action  of  the  court  thereon. 
We  have  not  before  us  any  of  the  testimony  taken  on  the 
trial.  In  no  event  could  the  testimony  become  a  part  of 
the  record  for  the  purpose  of  determining  whether  or  not 
the  action  of  the  court  below  in  arresting  the  judgment 
was  erroneous.  It  is  true  there  was  a  point  ofifered  by  the 
defendant  praying  for  a  binding  direction  to  the  jury. 
It  was  refused.  On  appeal  by  the  defendant  an  exception 
to  its  refusal  would  bring  upon  the  record  the  whole  of 
the  evidence  for  our  consideration,  and  if,  as  we  have 
stated,  we  should  reach  the  conclusion  such  a  point 
should  have  been  affirmed,  the  judgment  would  be  re- 
versed and  the  defendant  discharged. 

Finally  it  is  urged  upon  us  -that  by  reason  of  the  pro- 
visions of  the  Act  of  April  22, 1905,  P.  L.  286,  the  learned 
court  below  had  power  practically  to  enter  a  judgment 
non  obstante  veredicto,  if  convinced  that  the  point  for  a 
binding  direction  should  have  been  affirmed.  Whilst  the 
legislature  has  not  said  in  terms  that  this  statute  was 
intended  to  oi)erate  only  in  civil  cases  as  distinguished 
from  criminal  cases,  we  think  it  plain  enough  such  must 
have  been  the  legislative  intent  The  court  of  quarter 
sessions  does  not  have  the  jmwer,  in  the  trial  of  an  indict- 
ment even  for  a  nuisance,  to  do  what  the  court  of  common 
pleas  may  with  propriety  do  in  the  disposition  of  a  civil 
case.  The  parties  in  interest  are  entirely  different.  In  a 
trial  in  the  quarter  sessions,  the  Commonwealth  must 
carry  the  same  burden  in  every  case.  It  may  not  ask  the 
court,  upon  a  consideration  of  the  whole  of  the  evidence, 
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•to  direct  a  verdict  in  its  favor.  Many  reasons  could  be 
suggested  why  the  conclusion  urged  upon  us  would  result 
in  much  confusion. 

In  the  case  at  bar  the  learned  trial  judge  did  not  arrest 
the  judgment  for  any  of  the  reasons  we  have  been  con- 
sidering. His  action  rested  upon  the  determination  that 
the  defendant  had  ccmclusively  shown,  by  the  evidence  it 
offered,  that  it  was  without  fault.  The  evidence  referred 
to  was  a  certificate  from  the  Secretary  of  War  which, 
under  federal  law,  must  be  obtained  before  any  inter- 
ference of  any  kind  may  be  lawfully  brought  about  with 
the  normal  conditions  of  a  navigable  stream.  Of  course 
that  permit  was  not  part  of  the  record  in  the  present  case 
but  was  a  part  of  the  evidence  offered  by  the  defendant 
to  excuse  or  justify  acts  which,  under  the  law  of  the 
Commonwealth,  might  otherwise  be  indictable.  The  per- 
mit itself  expressly  declares  "that  it  does  not  authorize 
any  injury  to  private  property  or  invasion  of  private 
rights  or  any  infringement  of  federal,  State  or  local  laws 
or  regulations,  nor  does  it  obviate  the  necessity  of  ob- 
taining State  assent  to  the  work  authorieed.  It  merely 
expresses  the  assent  of  the  federal  government  so  far  as 
concerns  public  rights  of  navigation."  The  defendant 
also  offered,  in  its  own  defense,  a  permit  or  certificate 
which  indicates  the  consent  of  the  Water  Supply  Com- 
mission of  Pennsylvania  to  construct  fills  along  the  east 
bank  of  the  Allegheny  river  on  conditions  therein  named. 
Whether  or  not  such  conditions  were  complied  vrith  we 
have  no  means  of  knowing.  Upon  that  question  the  Com- 
monwealth would  at  least  be  entitled  to  offer  evidence 
if  it  deemed  such  evidence  to  be  necessary  or  pertinent  in 
the  final  determination  of  the  case.  Neither  of  these  cer- 
tificates or  permits  are  a  part  of  the  record  or  have  any 
proper  place  in  the  determination  of  the  question  be- 
fore us. 

There  was  also  filed  in  the  c(Jurt  below  a  motion  for  a 
new  trial.  Whilst  this  motion  was  formally  disposed  of 
in  the  court  below,  it  was  not  considered  on  its  merits, 
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afi  the  opinion  of  the  learned  judge  clearly  shows :  "Hav- 
ing therefore  reached  the  legal  conclusion  that  the  Com- 
monwealth cannot  maintain  this  indictment,  it  would  be 
folly  to  grant  a  new  trial."  For  the  reasons  we  have 
given  we  are  of  opinion  the  learned  court  below  fell  into 
error  in  arresting  the  judgment  and  in  not  giving  due 
consideration  to  the  motion  for  a  new  trial  on  its  merits. 
We  shall  therefore  remit  the  record  with  direction  to 
award  a  new  trial  to  the  end  that  a  conclusion  may  be 
reached  which  will  be  in  substance  and  in  form  according 
to  the  established  laws  of  the  land  and  the  recognized 
usage  and  practice  in  the  courts. 

The  judgment  is  reversed  and  the  record  remitted  to 
the  court  below  with  direction  to  reinstate  the  rule  to 
show  cause  why  a  new  trial  should  not  be  awarded  and 
thereupon  to  dispose  of  said  rule  as  to  right  and  justice 
may  appertain. 


Commonwealth  v.  Dibella  et  aL,  Appellants 
(No.  !)• 

Criminal  law — Conspiracy — Declarations  of  conspirators  —  Ad- 
missihility. 

While  the  declarations  of  one  of  several  conspirators  are  evidence 
against  the  others,  they  are  so  only  after  the  fact  of  conspiracy  has 
been  proved  and  during  the  time  it  continues.  If  made  after  the 
conspiracy  has  been  dissolved,  they  are  not  evidence. 

Where  the  offense  charged  was  a  joint  one  and  the  defendants 
were  indicted  together,  the  Commonwealth  was  entitled  to  prove 
the  declaration  of  one  of  the  conspirators,  only  as  evidence  against 
the  one  making  it.  It  should  have  been  offered  for  this  limited 
purpose  only,  and  it  was  incumbent  on  the  trial  judge,  to  explain 
clearly  to  the  jury  that  it  could  be  considered  by  them,  solely  for 
the  purpose  of  determining  the  guilt  or  innocence  of  that  particular 
defendant. 

Criminal  procedure — Indictment  for  conspiracy — Declarations  of 
one  conspirator — Admissihtlity  against  party  mahing  declarations. 

Where  the  declarations  of  one  conspirator  are  wrongfully  ad- 
mitted for  the  pmrpose  of  establishing  the  guilt  of  all  the  parties 
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to  the  conspiracy,  the  defendant  making  the  declarations  has  no 
cause  for  complaint  because  of  the  admission  of  such  evidence.  His 
own  declarations  in  the  nature  of  admission  of  guilt  would  always 
be  competent  evidence  against  him,  and  he  is  in  no  position  to 
reap  any  advantage  from  the  fact  that  the  trial  court  made  a  mis- 
take, in  the  admission  of  evidence  against  his  codefendants,  which 
is  not  competent  to  affect  them. 

Argued  May  8,  1919.  Appeal,  No.  93,  April  T.,  1919, 
by  Samuel  Dibella,  from  judgment  of  Q.  S.  Allegheny 
Co.,  Jan.  Sess.,  1917,  No.  241,  on  verdict  of  guilty  in  the 
case  of  Commonwealth  v.  Samuel  Dibella,  Orazio  Leone 
and  Nicola  Gentile.  Before  Orlady,  P.  J.,  Porter,  Hen- 
derson, Head,  Trbxlbr,  Williams  and  Keller,  J  J.  Af- 
firmed. 

Indictment  for  conspiracy  to  cheat  and  defraud  credi- 
tors.    Before  Baldwin,  J.,  specially  presiding. 

The  facts  appear  in  the  opinion  of  the  Superior  Court. 

Verdict  of  guilty  upon  which  judgment  of  sentence  was 
passed.    Defendants  appealed. 

Errors  assigned,  among  others,  were  various  rulings  on 
evidence  referred  to  in  the  opinion  of  the  Superior  Court 
and  refusal  to  grant  a  new  trial. 

W.  H.  Coleman,  for  appellants. — The  declarations  of 
a  conspirator  after  the  completion  of  the  conspiracy  were 
inadmissible :  Commonwealth  v.  Zuem,  16  Pa.  Superior 
Ct.  588;  Green  v.  Kiefer,  36  Pa.  Superior  Ct.  587;  Heine 
V.  Commonwealth,  91  Pa.  146;  Wagner  v.  Aulenbach, 
170  Pa.  495;  Marshall  v.  Paddis,  199  Pa.  397. 

Homer  N.  Young,  Assistant  District  Attorney,  and 
with  him  Harry  H.  Rowand,  District  Attorney,  and 
Leonard  8.  Levin,  for  appellee. 

Opinion  by  Head,  J.,  July  17, 1919 : 
The  defendants  were  indicted,  tried  and  convicted  of 
the  offense  of  conspiring  together  to  cheat  and  defraud 
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certain  of  their  creditors.  The  alleged  conspiracy  is 
charged  to  have  been  entered  into  in  December,  1916. 
The  defendants  were  partners  engaged  in  mercantile 
business.  During  about  two  weeks  of  the  month  named 
they  made  unusually  large  purchases  of  the  commodities 
in  which  they  dealt  which  were  delivered  to  them  at  their 
place  of  business.  The  goods  were  all  bought  on  credit. 
During  the  period  named  they  were  all  sold,  the  purchase- 
price  thereof  was  received  by  the  defendants  who  applied 
no  part  of  it  to  the  payment  of  the  creditors  who  had  sold 
and  delivered  the  goods.  When  representatives  of  the 
creditors  came  to  the  defendants'  place  of  business  to 
make  collections  or  inquiries,  they  found  the  store  prac- 
tically empty  and  but  little  of  value  on  hand.  Shortly 
after  the  defendants  were  declared  involuntarily  bank- 
rupts. 

On  the  trial,  in  May,  1918,  the  Commonwealth  offered 
to  prove  by  a  witness  on  the  stand  a  declaration  made  by 
one  of  the  defendants  just  before  the  trial,  which  was  in 
substance  an  admission  that  a  wrong  had  been  done  a 
year  and  a  half  before,  and  that  the  declarant  and  one  of 
his  partners  had  been  induced  to  enter  into  the  plan  by 
the  solicitations  of  the  remaining  partner.  The  declara- 
tion was  alleged  to  have  been  made  by  Dibella,  this  ap- 
pellant, in  the  absence  of  his  two  partners  who  would  be 
affected  thereby  and  without  their  knowledge.  The  offer 
was  objected  to  on  the  ground  that  the  conspiracy,  if  one 
existed,  had  been  completed  long  before  the  making  of 
the  alleged  declaration  which  was  therefore  nothing  more 
than  a  narrative  of  past  events,  and  that  under  such  cir- 
cumstances the  declaration  of  one  conspirator  was  no 
longer  competent  to  affect  the  others.  The  learned  trial 
judge  admitted  the  offer  generally,  as  it  was  made.  He 
also  referred  to  that  testimony  in  his  charge  to  the  jury 
without  in  any  way  qualifying  or  limiting  its  effect.  In 
this  we  think  he  fell  into  error. 

In  Green  v.  Kiefer,  36  Pa.  Superior  Ct.  587,  the  rule 
that  has  been  universally  recognized  by  textwriters  and 


Digitized  by  VjOOQIC 


COMMONWEALTH  v.  DIBELLA,  Appel.  (No.  1).  363 
360,  (1919).]  Opinion  of  the  Court, 

courts  is  thus  stated  by  our  Brother  Oblady  :  "While  the 
declarations  of  conspirators  are  evidence  against  the 
others,  they  are  so  only  after  the  fact  of  conspiracy  has 
been  proved,  and  during  the  time  it  continues,  but  if  made 
after  the  conspiracy  has  been  dissolved,  they  are  not  evi- 
dence; Wagner  v.  Aulenback,  170  Pa.  495;  Miller  v. 
Harvey,  215  Pa.  103." 

As  the  offense  charged  was  a  joint  one  and  the  defend- 
ants were  tried  together,  the  Commonwealth  was  entitled 
to  prove  the  declaration  complained  of  only  as  evidence 
against  the  i)erson  making  it.  It  should  have  been  of- 
fered only  for  this  limited  purpose,  and  so  admitted.  It 
was  incumbent  on  the  learned  trial  judge  to  explain  clear- 
ly to  the  jury  that  it  could  be  considered  by  them  only  for 
the  purpose  of  determining  the  guilt  or  innocence  of  the 
party  making  it.  As  to  the  remaining  defendants,  it  was 
not  to  be  considered  as  part  of  the  evidence,  and  the  ver- 
dict as  to  their  guilt  or  innocence  must  rest  on  the  state 
of  the  proof  outside  the  declaration  complained  of. 

We  are  urged  by  the  learned  district  attorney  to  af- 
firm the  judgment  on  the  ground  it  was  the  duty  of  the 
defendant  to  see  that  the  effect  of  the  admission  of  the 
evidence  was  restricted  to  the  defendant  against  whom  it 
was  competent  and  to  specially  pray  for  instructions  to 
the  jury  that  would  guard  the  remaining  defendants 
against  its  injurious  effects.  We  think  this  was  placing  a 
burden  upon  the  defendants  they  were  not  called  upon  to 
bear.  The  offer  to  prove  the  declaration  was  general  and 
rested  on  the  broad  basis  that  it  was  a  declaration  by  one 
conspirator  and  therefore  binding  upon  all  who  had  been 
engaged  in  the  common  design.  As  we  have  said,  the 
learned  trial  judge  admitted  the  offer  on  that  basis  and 
in  his  charge  treated  the  evidence  as  if  it  were  effective 
against  all  of  the  defendants. 

However  clear  then  it  may  be  that  the  evidence  referred 
to  was  wrongly  admitted,  the  appellant  in  this  case  who 
made  the  declaration  has  no  just  cause  of  complaint  be- 
cause of  the  action  of  the  learned  court  below.    His  own 
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declarations^  in  the  nature  of  admission  of  guilt,  would 
always  be  competent  evidence  against  him.  He  is  in  no 
position  to  reap  any  advantage  from  the  fact  that  the 
trial  court  made  a  mistake  in  the  admission  of  evidence 
against  his  codefendants  which  was  not  competent  to  af- 
fect them.    This  appeal  is  therefore  without  merit. 

We  have  a  separate  appeal  by  each  one  of  the  defend- 
ants. Although  they  were  indicted  in  one  bill,  tried  to- 
gether, and  their  appeals  argued  on  one  set  of  paper- 
books,  nevertheless  each  one  is  entitled  to  a  separate 
judgment  on  his  own  appeal  according  as  the  same  may 
be  determined  to  have  substantial  merit  or  otherwise. 
For  the  reasons  we  have  given  we  feel  bound  to  reverse 
the  judgments  in  the  appeal  of  Leone,  No.  94,  April 
Term,  1919,  and  Gentile,  No.  95,  of  the  same  term  while 
we  affirm  the  judgment  in  the  appeal  of  Dibella  at  No. 
93,  April  Term,  1919. 

The  judgment  is  affirmed  and  it  is  ordered  that  the  de- 
fendant, Samuel  Dibella,  appear  in  the  court  below  at 
such  time  as  he  may  be  there  called  and  that  he  be  by 
that  court  committed  until  he  has  complied  with  the  sen- 
tence or  any  part  of  it  which  had  not  been  performed  at 
the  time  the  appeal  in  this  case  was  made  a  supersedeas. 


Commonwealth  v.  Dibella  et  al.,  Appellants 
(No-  2). 

Argued  May  8,  1919.  Appeal,  No.  94,  April  T.,  1919, 
by  Orazio  Leone,  from  judgment  of  Q.  S.  Allegheny  Co., 
Jan.  Sess.,  1917,  No.  241,  on  verdict  of  guilty  in  case  of 
Commonwealth  v.  Samuel  Dibella,  Orazio  Leone  and 
Nicola  Gentile.  Before  Orlady,  P.  J.,  Porteb,  Hender- 
son, Head,  Trbxler,  Williams  and  Keller,  JJ.  Re- 
versed. 

Indictment  for  conspiracy  to  cheat  and  defraud  credi- 
tors. 
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Before  Baldwin,  J.,  specially  presiding. 

Verdict  of  guilty  on  which  judgment  of  sentence  was 
passed. 

W.  H.  Coleman,  for  appellants. 

Homer  N.  Young,  Assistant  District  Attorney,  and 
with  him  Harry  H,  Rowand,  District  Attorney,  and 
Leonard  8,  Levin,  for  appellee. 

Opinion  by  Head,  J.,  July  17, 1919 : 

For  the  reasons  given  in  the  opinion  this  day  filed  in 
No.  93,  April  Term,  1919,  the  judgment  is  reversed  and 
a  venire  facias  de  novo  awarded. 


Commonwealth  v.  Dibella  et  al.,  Appellants 
(No.  3). 

Argued  May  8,  1919.  Appeal,  No.  95,  April  T.,  1919, 
by  Nicola  Gentile,  from  judgment  of  Q.  S.  Allegheny  Co., 
Jan.  Sess.,  1917,  No.  241,  on  verdict  of  guilty  in  case  of 
Commonwealth  v.  Samuel  Dibella,  Orazio  Leone  and 
Nicola  Gentile.  Before  Orladt,  P.  J.,  Porter,  Hender- 
son, Head,  Trbxler,  Williams  and  Keller,  JJ.  Re- 
versed. 

Indictment  for  conspiracy  to  cheat  and  defraud  credi- 
tors. 

Before  Baldwin,  J.,  specially  presiding. 

Verdict  of  guilty  on  which  judgment  of  sentence  was 
passed. 

W.  H.  Colemwn,  for  appellants. 

Homer  N.  Young,  Assistant  District  Attorney,  and 
with  him  Harry  H.  Rowand,  District  Attorney,  and 
Leonard  S.  Levin,  for  appellee. 
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Opinion  bt  Head,  J.,  July  17, 19:|.9 : 

For  the  reasons  given  in  the  opinion  this  day  filed  in 
No.  93,  April  Term,  1919,  the  judgment  is  reversed  and 
a  venire  facias  de  novo  awarded. 


Meysenburg  et  al.,  v.  Si)eer  et  al.,  Appellants, 

Contracts — Building  contracts — Settlements — Disputed  items — 
Case  for  jury. 

In  an  action,  on  an  oral  contract  to  make  repairs  to  a  building, 
the  case  is  for  the  jury  and  a  verdict  for  the  plaintiff  will  be  sus- 
tained, when  the  evidence  tends  to  show  that  there  were  two  s^a- 
rate  contracts  for  the  repairs  of  the  same  building,  and  the  issue 
between  the  parties,  is  whether  or  not  both  contracts  were  adjusted 
in  the  same  settlement. 

Where  the  evidence  raises  a  clear  issue  of  fact,  relative  to  the 
inclusion  of  both  contracts,  in  the  amount  paid  by  the  defendant^ 
the  case  is  properly  submitted  to  a  juiy. 

Argued  May  2, 1919.  Appeal,  No.  133,  April  T.,  1919, 
by  defendants,  from  judgment  of  C.  P.  Allegheny  Co., 
April  T.,  1917,  No.  770,  on  verdict  for  plaintiffs  in  case  of 
P.  W.  Meysenburg  and  Howard  B.  Payne,  Partners,  Trad- 
ing as  Front  Construction  Company,  v.  J.  B.  Speer  and 
A.  M.  Speer,  Executors  of  the  last  will  and  testament  of 
Ellen  C.  Speer,  deceased.  Before  Orlady,  P.  J.,  Porter, 
Hbndbrson,  Hbad,  Trbxlbr,  Williams  and  Kbllbr,  JJ. 
Affirmed. 

Assumpsit  on  contract  for  labor  and  material  fur- 
nished.   Before  Bmn,  J. 

The  facts  appear  by  the  opinion  of  the  court  below  dis- 
charging rule  for  judgment  n.  o.  v. 

This  is  a  motion  ex  parte  defendants  for  judgment  non 
obstante  veredicto.  A  motion  for  a  new  trial  had  also 
been  made  by  defendants,  but  on  argument,  as  appeared 
by  endorsement  thereon,  it  was  withdrawn,  counsel  stat- 
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ing  that  they  would  rely  entirely  upon  the  motion  for 
judgment  n.  o.  v. 

Plaintiffs  were  contractors  and  builders  and  defend- 
ants are  the  executors  of  Ellen  C.  Speer,  deceased,  who 
was  the  owner  of  the  building  upon  which  the  work  was 
done  by  the  plaintiffs'  firm,  out  of  which  the  controversy 
between  the  parties  arose. 

It  being  desired  to  make  alterations  and  repairs  to  one 
of  the  decedent's  buildings,  plaintiffs  aver  that  they  were 
solicited  by  the  owner's  agent  to  bid  upon  the  placing 
therein  of  a  store  front  and  that  the  parties  entered  into 
a  verbal  agreement  by  which  such  front  was  to  be  in- 
stalled for  which  plaintiffs  were  to  be  paid  the  net  sum 
of  1414.  They  also  aver  that  they  did  certain  extra  work 
and  furnished  extra  materials  (on  a  time  and  material 
basis)  not  included  in  any  other  contract,  for  which  they, 
claim  a  total  of  |72.11,  thus  making  plaintiffs'  entire 
claim  for  which  suit  was  brought  |486.11. 

Defendants  deny  that  there  was  a  separate  contract 
entered  into  for  the  store  front,  but  do  not  deny,  however, 
that  extra  work  and  material  to  the  amount  of  |72.11 
was  done  and  furnished.  They,  however,  averred  that  the 
work  and  materials  entering  into  the  plaintiffs'  demand 
for  the  store  front  was  included  in  another  contract  by 
which  plaintiffs  undertook  upon  the  basis  of  time  and 
material  plus  ten  per  cent  for  their  services  to  make 
general  repairs  to  the  store  building  in  question,  the 
cost  of  which,  as  indicated  by  the  bills  and  statements  in 
evidence,  aggregated  |2,813.37.  Defendants  also  main- 
tained that  on  June  28,  1916,  they  paid  the  plaintiffs, 
and  plaintiffs  received  in  full  of  all  claims,  the  sum  of 
1600.25,  which  was  intended  to,  and  did,  include  the 
extras  above  specified  as  well  as  all  claims  for  work  and 
materials  entering  into  the  installation  of  the  store  front 
above  referred  to. 

A  voucher,  Exhibit  A,  dated  June  28, 1916,  was  offered 
in  evidence  as  indicating  this  final  settlement.  It  is  as 
follows: 
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^'Speer  Bros.,  Agents,  To  Front  Construction  Co. 

"1916 

"June  28  Received  from  Speer  Bros.,  Agents,  for  account 
of  Mrs.  Ellen  C.  Speer,  six  hundred  and  25/100  dollars, 
being  in  full  of  account  and  covering  all  claims  for  work 
done  and  materials  furnished  on  property  of  owner  at 
948  Liberty  Avenue,  Pittsburgh,  Pennsylvania,  as  per 
sundry  receipts  and  memorandum  previously  given  and 
also  hereto  attached,  1600.25. 

"Pittsburgh,  Pa.,  June  28,  1916. 

"Received  from  Speer  Bros.,  Agents,  in  full  of  the 
above  account,  1600.25. 

"(Signed)  Front  Construction  Co. 

"F.  W.  M." 

Attached  to,  and  forming  a  part  of,  above  voucher  was 
an  itemized  statement  of  the  plaintiffs'  account  showing 
numerous  items  charged  for  labor  as  well  as  items  for 
materials  furnished  by  plaintiffs  and  which  went  into 
the  building.  These  items  defendants  maintain  included 
all  the  work  done  by  the  plaintiffs  and  material  furnished 
by  them  for  which  the  defendants  are  liable. 

Aside  from  the  position  that  as  a  matter  of  law  this 
voucher  was  final  and  conclusive  and  necessarily  includ- 
ed all  of  the  plaintiffs'  demands  of  every  kind,  defendants 
offered  testimony  to  the  effect  that  at  the  time  of  the 
delivery  of  the  voucher  and  the  payment  of  the  money 
mentioned  in  it  plaintiffs'  representative  was  asked 
whether  the  amount  included  all  of  the  plaintiffs'  de- 
mands and  replied  that  it  did.  This,  however,  was  denied 
by  the  plaintiffs'  representative,  who  testified  that  not 
only  did  he  not  make  such  statement  but  that  was  not 
intended  to  include  in  the  voucher  the  bill  for  the  store 
front  or  the  extras  because  all  the  items  entering  into 
those  charges  were  not  at  that  time  available,  and  for  the 
further  reason  that  he  had  been  requested  by  Mr.  Mitch- 
ell, defendants'  agent,  to  withhold  for  the  time  being  the 
bill  for  the  store  front.  Mr.  Mitchell  corroborates  plain- 
tiffs' representative  in  saying  that  the  bill  for  the  store 
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front  was  not  specifically  mentioned  at  the  time  of  the 
preparation  and  delivery  of  the  voucher,  exhibit  A. 
This  voucher  refers  to,  and  make  a  part  of  it,  "the  receipt 
and  memorandum  previously  given  and  also  hereto  at- 
tached.'' 

Plaintiffs  were  permitted  to  show  that  the  items  ap- 
pearing in  their  account  thus  appended  to  the  voucher, 
did  not  comprise  any  of  those  for  work  and  material 
entering  into  the  store  front,  which  they  contend  was 
entirely  a  separate  matter. 

That  they  were  not  thus  included,  appears  from  exhibit 
No.  1  (Plaintiffs'  book  of  accounts)  and  exhibit  No.  2, 
being  a  list  of  items  taken  from  exhibit  No.  1.  This  book 
bears  evidence  of  genuineness,  being  the  current  book 
of  accounts  kept  by  plaintiffs  for  all  their  similar  trans- 
actions at  the  time;  and  it  shows  among  other  things 
that  the  plaintiffs  did  keep  in  it  separate  accounts— one 
for  the  "Time  and  Material"  going  into  the  general  con- 
tract for  repairs,  and  the  other  for  "Store  Front"  by 
which  the  items  for  each  were  indicated. 

The  court  refused  to  charge,  as  requested  by  the  de- 
fendants, that  the  voucher,  exhibit  A,  was  conclusive  evi- 
dence of  a  final  settlement,  accord  and  satisfaction  which 
prevented  the  plaintiffs  from  recovering,  but  left  it  to 
the  jury  to  determine  whether,  under  all  the  facts,  the 
parties  did  finally  settle  all  their  differences  and  the 
plaintiffs  did  intend  such  settlement  to  be  in  full  and 
lead  the  defendants  to  believe  that  no  further  claims  or 
demands  then  existed  against  the  defendants. 

Upon  examination  of  the  evidence  submitted,  includ- 
ing all  of  the  accounts  referred  to  and  the  testimony  of 
the  witnesses,  we  are  convinced  that  the  voucher  was  not 
conclusive  of  the  rights  of  the  parties  and  that  the  evi- 
dence was  properly  admitted  as  to  the  actual  state  of 
those  accounts  and  as  to  the  facts  and  purposes  which  the 
parties  had  in  view  when  the  transaction  of  June  28, 
1916,  was  closed.  There  was,  in  consequence,  a  question 
of  fact  for  the  jury's  determination ;  and  by  its  verdict 
Vol.  lxxii— 24 
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for  the  fall  amount  of  plaintiffs'  clalm^  it  found  that  the 
bill  for  the  store  front  and  the  extras  in  question  were  not 
included  in  the  settlement. 

That  the  issue  in  the  case  was  one  of  fact  with  refer- 
ence to  the  transaction  occurring  at  the  time  of  the  al- 
leged settlement,  is  evidenced  from  the  manner  in  which 
defendants  assumed  the  burden  of  endeavoring  to  prove 
not  only  the  execution  and  delivery  of  exhibit  "A''  but 
all  the  facts  connected  with  it,  including  the  declara- 
tions alleged  to  have  been  made  by  the  plaintiffs'  repre- 
sentative showing  his  purpose  to  effect  a  final  settlement. 

In  view  of  the  fact  that  defendants  withdrew  their 
motion  for  a  new  trial,  we  have  no  discretion  to  consider 
anything  except  the  merits  for  the  motion  for  judgment 
n.  o.  V. ;  and  as  above  indicated,  as  there  was  clearly  a 
question  of  fact  necessarily  to  be  submitted  to  the  jury, 
we  must  overrule  defendants'  motion  and  refuse  the  judg- 
ment moved  for. 

Verdict  for  plaintiffs  for  |549.30  and  judgment  there- 
on.   Defendants  appealed. 

Error  assigned,  among  others,  was  the  refusal  of  de- 
fendants' motion  for  judgment  n.  o.  v. 

W.  D.  JJ.  Rogers,  of  Richardson  d  Rogers,  and  with 
him  E.  E.  Fulmer,  for  appellants. — The  settlement  be- 
tween the  parties  included  both  contracts  and  was  final : 
Rhodes's  Est,  189  Pa.  460;  Crawford  v.  Oil  City,  189 
Pa.  415;  Daly  v.  Dallmyer,  20  Pa.  Superior  Ct.  368; 
Flynn  v.  Hurlock,  194  Pa.  462;  Harlow  v.  Wilkinsburg, 
189  Pa.  443;  McDonald  v.  Piper,  193  Pa.  312;  Bense- 
man  v.  Insurance  Co.,  13  Pa.  Superior  Ct.  363. 

Albert  Barnes  Smith,  for  appellee. 

Opinion  by  Head,  J.,  July  17, 1919 : 
The  opinion  sur  motion  for  a  new  trial,  filed  by  the 
learned  court  below,  clearly  sets  forth  the  question  of 
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fact  wMch  was  submitted  to  the  jury  and  the  circum- 
stances out  of  which  the  contention  of  the  parties  arose. 
It  is  there  pointed  out  that  because  of  the  language  of  the 
receipt  and  the  incorporation  into  it  of  the  various  bills 
and  memoranda  referred  to,  parol  evidence  became  both 
competent  and  necessary  in  order  to  determine  the  true 
subject  of  the  settlement  between  the  parties. 

Being  of  opinion  the  view  taken  by  the  learned  trial 
judge  was  the  correct  one,  we  can  do  no  better  than  adopt 
the  opinion  referred  to  and  aflflrm  the  judgment  for  the 
reason  therein  stated. 


In  re  Bond  of  Equitable  Gas  Company. 

Natural  gas  companies — Eminent  domain — Bonds  —  Appeals — 
Certiorari, 

As  no  appeal  lies  from  an  order  of  the  court  approving  or  refus- 
ing its  approval  of  a  bond  given  by  a  natural  gas  company  in  con- 
demnation proceedings,  the  only  remedy  available,  to  one  consider- 
ing himself  aggrieved  is  the  common  law  right  of  certiorari.  If  the 
proceedings  in  such  case,  are  regular  in  form  the  order  of  the  lower 
court  will  be  sustained. 

Eminent  domain — Bonds — Sufficiency. 

Under  the  provisions  of  the  Act  of  June  26,  1885,  P.  L.  181,  a 
surety  company,  duly  authorized  to  do  business  in  Pennsylvania, 
may  become  a  sole  surety  in  cases,  where  by  law,  one  or  more  sure- 
ties may  be  required. 

When  the  common  seal  of  a  corporation  appears  to  be  affixed  to 
an  instrument,  and  the  signatiires  of  the  proper  officers  are 
proved,  the  courts  are  to  presume  that  the  officers  did  not  exceed 
their  authority,  and  the  seal  itself  is  prima  facie  evidence  that  it 
was  affixed  by  the  proper  authority. 

Where  a  bond  has  been  properly  sealed  and  signed,  and  a  court 
has  taken  judicial  notice  of  its  own  records,  that  the  bonding  com- 
pany has  complied  with  all  the  requirements  of  the  laws  of  the 
Commonwealth,  in  respect  to  the  regulation  of  surety  companies, 
the  appellate  court  will  not  set  aside  its  action,  in  approving  the 
bond. 
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Argued  May  7, 1919.  Appeal,  No.  141,  April  T.,  1919, 
by  Emma  Erdner,  from  judgment  of  C.  P.  Allegheny  Co., 
January  T.,  1919,  No.  1729,  approving  a  bond  of  Equi- 
table Gas  Company  to  Emma  Erdner.  Before  Orlady, 
P.  J.,  Porter,  Henderson,  Head,  Trbxlbr,  Williams 
and  Keller,  JJ.    Affirmed. 

Exceptions  to  bond  in  condemnation  proceedings. 
The  opinion  of  the  Superior  Court  states  the  case. 
The  court  dismissed  the  exceptions  and  approved  the 
bond. 

Error  assigned  was  the  order  of  the  court. 

John  ]\'.  Dunn,  of  Dunn  <6  Moorhead,  for  appellant. 

John  G.  Frazer,  and  with  him  Reed,  Smith,  Shaw  & 
Beat,  for  appellee. 

Opinion  by  Head,  J.,  July  17, 1919 : 

The  Equitable  Gas  Company,  having  determined  to 
construct  a  branch  pipe  line  across  the  land  of  the  appel- 
lant, was  unable  to  agree  with  her  as  to  the  amount  of  the 
damages  that  would  flow  from  the  acquisition  of  such 
easement  in  her  property.  It  then  tendered  to  her  a  bond 
to  secure  such  damages  which  she  declined  to  accept.  The 
company  then  gave  notice  that  on  a  day  certain  it  would 
present  the  said  bond  to  the  Court  of  Common  Pleas  of 
Allegheny  County  for  its  approval.  Its  i)etition,  filed 
for  that  purpose,  was  by  leave  of  court  amended  and  ex- 
ceptions were  filed  by  this  appellant.  After  hearing,  all 
of  these  exceptions  were  dismissed  and  the  bond  was  ap- 
proved.   This  appeal  comes  from  the  order  of  approval. 

From  the  petition,  as  amended,  it  appears  the  Equitable 
Gas  Company  was  and  is  a  corporation  of  the  State  of 
Pennsylvania,  incorporated  under  the  general  Act  of 
May  29, 1885,  and  its  supplements.  In  these  statutes  the 
legislature  has  declared  that  the  production  and  supply 
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of  natural  gas  to  the  public  was  a  public  use  and  that 
corporations,  created  for  such  purpose,  should  be  invest- 
ed with  the  right  of  eminent  domain.  Where  the  com- 
pany and  the  owner  are  unable  to  agree  as  to  the  amount 
of  compensation  for  a  desired  right-of-way,  the  constitu- 
tional provision  requiring  such  corporations  to  either  pay 
or  secure  the  probable  damages  before  entry  upon  the 
land,  is  effectuated  in  this  language :  "If  the  owner  re- 
fuses to  accept  said  bond ,  the  same  shall  then  be 

presented  to  the  court  of  common  pleas  of  the  proper 

county ,  to  be  approved  by  it.    Upon  approval  of 

the  bond  and  its  being  filed,  the  right  of  the  corporation 
to  enter  upon  the  enjoyment  of  its  easement  shall  be  com- 
plete." It  will  be  observed  the  statute  is  entirely  silent 
as  to  the  method  of  procedure  in  such  cases  and  neither 
requires  nor  directs  the  doing  of  any  particular  thing 
except  the  presentation  of  the  bond  to  the  court  and  the 
approval  or  refusal  to  approve  by  the  court.  If  there  be 
any  rule  of  court  in  Allegheny  County  establishing  the 
procedure  in  such  cases,  it  has  not  been  brought  to  our 
notice. 

As  the  statutes  give  no  right  of  appeal  from  the  order 
of  the  court  approving  or  refusing  its  approval  of  the 
bond  in  such  cases,  the  only  remedy  available  to  one  con- 
sidering himself  aggrieveMl  by  the  order  of  the  court  was 
the  common  law  writ  of  certiorari.  In  the  determination 
of  any  questions  that  may  be  properly  brought  to  the 
appellate  court  by  the  use  of  that  writ,  we  should  de- 
termine in  the  first  instance  whether  or  not  the  record 
shows  the  presence  of  the  jurisdictional  facts  necessary 
to  call  into  activity  the  exercise  of  the  power  invoked. 
Now  the  petition,  as  amended,  shows  that  the  i)etitioner 
gas  company  was  a  corporation  created  under  the  stat- 
utes referred  to.  It  therefore  was  invested  with  all  of 
the  powers  conferred  by  the  legislature  on  such  com- 
panies. The  petition  averred  that  it  (the  gas  company), 
pursuant  to  the  powers  and  authority  so  conferred  and 
for  the  purposes  described  in  the  statutes,  had  surveyed 
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and  located  a  route  for  a  pipe  line  across  the  land  of  the 
appellant.  Further  that  it  had  been  unable  to  agree  with 
her  as  to  the  amount  of  damages  that  would  accrue  frcnn 
the  construction  and  maintenance  of  said  line  and  had 
tendered  to  her  a  bond  which  she  declined  to  accept ;  and 
had  then  given  notice  that,  upon  a  day  certain,  the  said 
bond  would  be  presented  to  the  court  of  common  pleas 
for  its  approval.  We  cannot  discover  that  any  jurisdic- 
tional fact  was  omitted  in  the  averments  of  the  petition. 
The  court  therefore  was  fully  empowered,  in  the  exercise 
of  a  sound  discretion,  to  approve  of  the  bond.  Thus  far 
our  way  is  clear. 

A  number  of  exceptions  were  filed.  The  particular  one 
that  seemed  to  go  to  the  merits  of  the  case,  if  we  may  use 
the  expression,  alleged  that  the  proposed  taking  of  the  ex- 
ceptant's land  was  not  for  a  public  use  but  was  in  reality 
an  attempt  on  the  part  of  the  corporation  to  take  the 
property  of  the  exceptant  for  a  private  use.  This  alle- 
gation had  been  made  the  foundation  of  a  bill  in  equity 
praying  for  a  restraining  order  to  prevent  such  action 
by  the  company,  and  that  bill  was  made  part  of  the  ex- 
ceptions. It  is  suflBcient  to  say  on  this  point  that  it  has 
been  decided  such  a  question  could  not  properly  be  raised 
or  determined  in  a  proceeding  of  this  character:  Kath- 
arine Water  Company,  32  Pa.  Superior  Ct.  94.  The 
learned  court  below  was  therefore  right  in  dismissing 
that  exception. 

Turning  then  to  the  remaining  ones,  which  are  more 
or  less  technical  in  character,  it  is  urged  that  the  court 
had  no  right  to  permit  the  company  to  amend  its  petition. 
The  reason  urged  in  support  of  this  is  that  the  surety  on 
the  bond,  presented  with  the  original  petition,  would  be 
released  from  liability  by  the  act  of  the  court  permitting 
the  amendment  of  the  petition.  We  can  discover  no 
merit  in  this  exception.  The  conditions  of  the  bond  were 
in  no  wise  changed.  The  obligation  undertaken  t>y  the 
surety  remained  precisely  the  same  under  the  amended 
petition  as  it  was  under  the  original  one.    Indeed  the 
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amendment  consisted  of  nothing  more  than  an  addition 
of  the  averment  that  the  company  was  incorporated  under 
the  statutes  of  Pennsylvania  we  have  already  referred  to, 
and  that  its  proposed  action  was  in  pursuance  of  the 
power  and  authority  conferred  upon  it  by  such  statutes. 
It  is  urged  in  argument  that  this  amendment  was  allowed 
without  any  notice  to  or  consent  of  the  surety.  This  is  an 
allegation  of  fact  unsupported  by  any  evidence  of  the  fact 
appearing  in  the  record.  But  if  it  were  true,  it  is  not 
even  contended  that  the  liability  of  the  surety  was  in  any 
way  increased  or  enlarged  or  made  dependent  on  any 
conditions  other  than  those  fully  recited  in  the  bond 
itself.  These  conditions  fully,  fairly,  and  clearly  deter- 
mine the  nature  and  extent  of  the  obligation  undertaken 
by  the  surety  and  conclusively  show  that  such  obligation 
was  in  no  way  affected  by  the  amendment  of  the  petition 
complained  of. 

But  it  is  alleged  the  petition,  even  as  amended,  is  de- 
fective because  it  fails  to  aver  that  the  board  of  directors 
of  the  gas  company,  after  due  corporate  action,  had  sur- 
veyed and  located  the  route  of  the  proposed  pipe  line. 
Let  us  keep  in  mind  that,  for  all  purposes  of  pleading,  it 
is  sufficient  when  a  fact  is  averred  in  plain  language, 
without  any  attempt  to  state  the  evidence  by  which  that 
fact,  if  contested,  may  be  established.  The  petition  avers 
that  "pursuant  to  such  powers  and  authority  and  for  the 
purpose  of  transporting  and  distributing  gas  to  its  cus- 
tomers, it  (the  gas  company)  has  surveyed  and  located  a 
route.''  The  surveying  and  location  then  were  the  act  of 
the  gas  company ;  and  they  were  the  act  of  the  company 
done  in  pursuance  of  the  power  and  authority  conferred 
upon  it  by  the  statutes.  If  the  fact  were  contested,  the 
proof  to  support  it  would  consist  in  the  production  of  the 
minutes  of  the  board  showing  the  action  of  the  directors. 
But  in  the  absence  of  any  denial  of  the  fact,  the  averment 
of  the  petition  warranted  the  court  in  accepting  as  true 
the  statement  that  the  location  of  the  line  was  the  act 
of  the  company  legally  taken. 
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It  is  then  contended  that  the  petition  shows  it  was  not 
executed  by  corporate  authority;  that  the  original  was 
not  executed  even  by  a  corporate  officer,  and  that  the 
amended  petition  was  signed  "merely  by  the  vice  presi- 
dent.'' There  is  nothing  in  this  record  to  show  that  the 
agent  of  the  company  who  signed  the  original  i)etition 
was  not  duly  authorized  to  do  so.  There  is  no  denial  of 
his  authority  contained  in  the  exceptions  to  raise  an 
issue  of  fact  for  determination  by  the  court.  Of  course 
the  gas  company,  relying  on  the  x)€tition  to  bring  about 
the  approval  of  its  bond,  would  be  in  no  x>osition  to  ques- 
tion the  authority  of  the  agent  who  executed  the  petition. 
Moreover,  the  amended  petition  was  executed  by  the  vice 
president  of  the  company.  We  regard  this  exception  as 
purely  technical  and  without  any  merit  whatever. 

Finally  it  is  alleged  that  the  bond  is  defective  be- 
cause (a)  there  was  but  a  single  surety;  (b)  that  the 
surety  company  is  without  authority,  under  its  charter 
or  by  law  to  become  surety  in  a  case  like  the  present  one ; 
and  (c)  that  it  was  executed  by  the  surety  company  by 
the  hand  of  an  attorney  in  fact,  under  a  power  of  attorney 
which  does  not  give  authority  to  execute  a  bond  for  the 
payment  of  damages,  etc. 

(a)  While  the  Act  of  1897  declares  that  the  corpora- 
tion shall  tender  to  the  property  owner  "a  bond  with 
sufficient  sureties,"  the  learned  court  below  properly 
took  cognizance  of  the  statute  of  Pennsylvania  which  per- 
mits a  surety  company  to  become  single  surety  in  such 
cases.    We  refer  to  the  Act  of  26th  June,  1885,  P.  L.  181. 

(b)  There  is  nothing  on  the  record  before  us  to  enable 
us  to  determine  what  are  the  charter  powers  of  the  surety 
company.  The  exceptant  states  no  fact  upon  which  she 
could  predicate  the  conclusion  that  the  company  was 
without  power,  under  its  charter  and  the  laws,  to  sign 
this  bond.  We  have  every  right  to  presume  that  the 
learned  court  below  had  satisfied  itself  upon  this  ques- 
tion.   To  require  a  petitioner  in  every  such  case  to  aver 
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all  the  facts  necessary  to  show  that  the  surety  company 
had  such  power  would  be  an  intolerable  burden. 

(c)  The  bond  is  signed  in  the  name  of  the  surety  com- 
pany and  has  affixed  thereto  the  common  and  corporate 
seal  of  the  corporation.  The  presence  of  the  seal  itself 
imports  something.  It  is  the  sign  manual  of  the  artificial 
I)erson.  It  is  made  and  maintained  so  that  when  attached 
to  an  instrument  it  may  testify  to  corporate  action.  In 
Turnpike  Co.  v.  Railway  Co.,  194  Pa.  144,  Mr.  Justice 
Brown  quotes  with  approval  the  following  language 
from  an  eminent  textwriter  on  the  subject :  "When  the 
common  seal  of  a  corporation  appears  to  be  affixed  to  an 
instrument,  and  the  signatures  of  the  proper  officers  are 
proved,  the  courts  are  to  presume  that  the  officers  did  not 
exceed  their  authority,  and  the  seal  itself  is  prima  facie 
evidence  that  it  was  affixed  by  proper  authority :  Angell 
&  Ames  on  Corporations,  Sec.  224." 

We  do  not  intend  to  say  that  in  a  contested  issue  of  fact 
the  corporate  seal  proves  itself  or  corporate  action  au- 
thorizing its  use.  It  might  be  attached  to  an  instrument 
by  force  or  fraud,  by  a  volunteer  wholly  without  authori- 
ty to  possess  or  use  it.  We  have  before  us  no  such  ques- 
tion. Our  inquiry  is  directed  to  a  single  proposition. 
There  being  no  legislation  directing  the  manner  in  which 
the  court  shall  reach  the  conclusion  the  bond  should  be 
approved,  does  the  record  before  us  show  the  learned 
court  abused  its  discretion? 

It  is  stated  by  counsel  for  the  appellee  in  the  paper- 
book,  and  it  was  publicly  so  stated  at  the  bar  of  the  court 
upon  the  argument,  that  the  written  power  of  attorney 
authorizing  the  execution  of  the  bond  was  recorded  in  the 
recorder's  office  of  Allegheny  County  and  was  before  the 
lower  court  at  the  time  the  exceptions  were  disposed  of. 
Also  that  the  court  below  took  judicial  notice  of  one  of  its 
own  records  from  which  it  appeared  that  the  court  had 
investigated  the  Guarantee  Company  of  North  America 
(the  surety  in  this  case)  and  found  that  it  had  complied 
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with  all  the  requirements  of  the  laws  of  the  Common- 
wealth of  Pennsylvania. 

Now  it  is  true  these  facts  do  not  api)ear  in  the  petition. 
There  is  no  requirement  they  should  be  there  set  forth. 
The  jurisdiction  does  not  rest  on  their  presence  in  the 
record ;  it  is  not  ousted  by  their  absence.  But  we  are  not 
prepared  to  say  that  the  court  may  not  with  safety  rely 
upon  statements  of  this  character,  made  by  reputable 
counsel,  especially  where  neither  their  truth  nor  their 
accuracy  is  questioned.  They  go  far  towards  strengthen- 
ing the  presumption  of  the  law  that  the  discretion  vested 
in  the  court  below  was  rightfully  exercised ;  to  demon- 
strate that  the  questions  raised  by  the  exceptions  are 
without  real  merit  and  that  the  proceedings  in  the  court 
below  are  substantially  in  accordance  with  the  laws  of 
the  land.    The  assignments  of  error  are  overruled. 

The  appeal  is  dismissed  at  the  costs  of  the  appellant. 


Lambert  et  al.  v.  National  Hog  CJompany. 
Grealy's  Appeal. 

Courts — JuriscHction  of  State  and  federal  courts — Bankruptcy — 
Federal  jurisdiction, 

A  State  court  has  power  over  property  within  its  jurisdiction,  and 
a  receiver  appointed  to  take  charge  of  the  same,  up  until  the  insti- 
tution of  proceedings  in  bankruptcy.  At  that  time  the  jurisdiction 
of  the  federal  court  becomes  paramount  and  exclusive.  The  au- 
thority of  the  State  court  and  its  receiver  over  the  property  of  the 
bankrupt  automatically  ended,  save  for  the  single  purpose  of  having 
the  receiver  properly  accoimt  to  the  court  which  created  him  for 
what  he  had  done  under  its  orders. 

Receivers — A  ccount — Unnecessary  expenses — Surcharge. 

Where  a  receiver  in  a  State  court  has  resisted  the  appointment  of 
a  trustee  in  bankruptcy  in  a  federal  court  and,  in  so  doing,  incurred 
expenses  which  resulted  in  no  benefit  to  the  estate,  he  cannot  take 
credit  for  such  expenses  in  his  account  filed  in  the  State  court,  and 
he  is  properly  surcharged  with  the  amount  thus  erroneously  ex- 
pended. 
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Argued  May  6, 1919.  Appeal,  No.  159,  April  T.,  1919, 
by  accountant,  from  the  decree  of  C.  P.  Allegheny  Co., 
Jan.  T.,  1918,  No.  673,  sustaining  exceptions  to  first  and 
final  account  of  T.  M.  Gealy,  Receiver,  in  the  case  of  H. 
R.  Lambert,  next  friend  to  Gladys  M.  Lambert,  M.  Marie 
Lambert  and  Irma  R.  Lambert,  all  minor  children  of  the 
said  H.  R.  Lambert  and  Martha  Lambert,  wife  of  H.  R. 
Lambert,  v.  National  Hog  Company,  a  Corporation.  Be- 
fore Orlady,  p.  J.,  Porter,  Henderson,  Head,  Trbxlbr, 
Williams  and  Keller,  J  J.    Affirmed. 

Exceptions  to  account  of  receiver.    Before  Brown,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  sustained  the  exceptions  and  surcharged  the 
receiver  with  |815.03,  the  amount  expended  in  resisting 
the  appointment  of  a  receiver  in  bankruptcy,  and  the 
execution  by  him  of  the  powers  resulting  from  his  ap- 
pointment.   The  accountant  appealed. 

Error  assigned  was  the  decree  of  the  court. 

R.  B.  Ivory,  for  appellant. — The  State  court  had  full 
power  to  pass  upon  the  account,  and  the  exceptions 
should  have  been  dismissed :  Shannon  v.  Sheppard,  42  A. 
B.  R.  12;  Gealey  v.  South  Side  Trust  Co.,  41  A.  B.  R. 
645;  Mauran  v.  Crown,  etc.,  Co.,  23  R.  I.  344;  Kennedy 
V.  American  Tanning  Co.,  81  N.  J.  Eq.  109. 

Lowrie  G.  Barton,  and  with  him  Lewis  M,  Alpem,  for 
appellee. — The  institution  of  bankruptcy  proceedings 
ousted  the  jurisdiction  of  the  State  court:  Stellwagon 
V.  Clum,  245  U.  S.  605,  613;  In  re  Sage,  224  Fed.  525; 
State  of  Missouri  v.  Angel,  236  Fed.  644;  In  re  Louis 
Neuberger,  233  Fed.  701;  In  re  Watts,  190  U.  S.  1; 
Gealey,  Receiver,  v.  South  Side  Trust  Co.,  Receiver,  41 
Am.  B.  R.  645. 
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The  receiver  had  no  right  to  contest  the  appointment 
of  a  trustee  and  he  was  properly  surcharged  with  the  ex- 
penses so  incurred :  Bandolph  v.  Scruggs,  190  U.  S.  533. 

Opinion  by  Head,  J.,  July  17, 1919 : 

The  jurisdiction  of  the  State  and  federal  courts,  under 
the  state  of  facts  here  developed,  were  never  concurrent 
nor  intended  to  be.  When  the  jurisdiction  of  the  State 
court  attached  it  was  complete  and  exclusive,  and  its  re- 
ceiver was  lawfully  invested  with  the  i)Owers  of  the  court 
to  deal  with  the  property  of  the  insolvent.  A  little  later 
on,  when  the  jurisdiction  of  the  federal  court  attached, 
by  the  institution  of  proceedings  in  bankruptcy,  that  jur- 
isdiction at  once  became  paramount  and  exclusive.  The 
I)Ower  of  the  State  court  and  its  receiver,  over  the  prop- 
erty of  the  bankrupt,  automatically  ended  save  only  for 
the  single  purpose  of  having  the  receiver  properly  ac- 
count, to  the  court  which  created  him,  for  what  he  had 
done  under  its  orders.  If  that  account,  as  confirmed, 
showed  a  balance  in  his  hands,  with  the  payment  of  that 
balance  to  the  receiver  or  trustee  in  bankruptcy,  the  re- 
ceiver of  the  State  court  would  have  discharged  his  trust 
in  an  orderly  and  lawful  manner.  Had  this  course  been 
followed,  no  trouble  of  any  kind  could  have  ensued  and 
no  occasion  could  have  arisen  for  even  an  apparent  clash 
between  courts  whose  respective  rights  and  x)Owers  are 
clearly  defined  by  law. 

It  appears,  however,  that  the  receiver  api)ointed  by 
the  State  court  conceived  it  to  be  his  duty  to  resist,  in  the 
federal  court  and  otherwise,  the  appointment  of  a  re- 
ceiver in  bankruptcy  and  the  execution  by  him  of  the 
powers  resulting  from  his  appointment.  These  eflforts 
were  futile  and  resulted  in  nothing  save  the  fruitless 
expenditure  of  time  and  money.  The  receiver  of  the 
State  court  ultimately  filed  his  account  and  took  credit 
therein  for  considerable  sums  representing  the  expendi- 
tures incurred  in  the  manner  stated.  The  learned  court 
below  disallowed  a  number  of  these  items,  aggregating 
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something  over  eight  hundred  dollars,  and  surcharged 
the  accounjbant  with  the  amount  thereof.  The  reason  for 
this  action  is  thus  stated  in  the  opinion  filed  by  his 
Honor  Judge  Beown  in  disposing  of  exceptions  to  the 
account:  "These  items  were  for  services  rendered  and 
disbursements  made  after  the  filing  of  the  petition  in 
bankruptcy  and  were  in  connection  with  contesting  the 
right  of  the  federal  court  to  appoint  a  receiver  and  con- 
testing the  rights  of  said  federal  receiver.  See  Randolph 
V.  Scruggs,  190  U.  S.  533." 

Assuming,  as  we  do,  that  this  statement  by  the  learned 
judge  correctly  portrays  the  nature  and  character  of  the 
services  rendered  and  the  disbursements  made,  we  are  of 
opinion  his  action  in  surcharging  the  accountant  was  cor- 
rect. If  indeed  such  services  and  disbursements  were  of 
value  to  the  bankrupt's  estate,  the  federal  court  is  open 
to  hear  and  adjudicate  such  a  claim.  We  do  not  under- 
stand that  any  services  performed  or  disbursements  made 
in  the  items  referred  to  were  performed  or  made  under 
any  order  of  the  State  court  appointing  the  receiver.  The 
assignments  of  error  are  overruled.  ^ 

The  appeal  is  dismissed  at  the  costs  of  the  appellant. 


Kennedy-Stroh  Corporation,  Appellant,  v.  Davis. 

Contracts  —  Acceptance  —  Meeting  of  minds  —  Confirmation  of 
offer. 

An  offer  to  sell  certain  material  under  definite  terms  and  con- 
ditions must  be  accepted,  in  accordance  with  such  terms,  before 
there  can  be  a  meeting  of  minds,  and  a  consummation  of  the  con- 
tract between  the  parties. 

Where,  in  an  action  upon  a  contract,  the  plaintifPs  case  consists 
of  the  proof  of  the  proposal,  with  the  presumption  of  assent  thereto 
arising  from  the  silence  of  the  defendant,  no  legal  inference  of  a 
contract  can  arise  out  of  such  silence,  without  evidence  of  a  duty 
to  speak  on  the  part  of  the  defendant,  which  was  neglected  to  the 
plaintiff's  harm. 
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Syllabus — Opinion  of  Court  below.  [72  Pa.  Superior  Ct. 
The  insertion  of  additional  conditions,  and  the  substitution  of  a 
new  party  to  the  contract,  is  not  an  acceptance  of  an  offer  which 
would  constitute  a  contract  between  the  parties. 

Argued  May  7,  1919.  Appeal,  No.  97,  AprU  T.,  1919, 
by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co.,  July 
T.,  1917,  No.  1316,  on  verdict  for  plaintiff  in  case  of 
Kennedy-Stroh  Corporation,  for  the  use  of  Edgewater 
Steel  Company,  a  Corporation,  v.  Charles  Davis,  doing 
business  as  C.  Davis  &  Co.  Before  Orlady,  P.  J.,  Por- 
ter, Henderson,  Head,  Trexler,  Wiluams  and  Ejsller, 
JJ.    Aflftrmed. 

Assumpsit  for  balance  due  on  a  book  account  and  for 
damages  for  breach  of  oral  contract  for  the  sale  of  scrap 
iron.    Before  Shaper,  P.  J. 

The  facts  appear  in  the  following  opinion  of  the  court 
below  discharging  rule  for  judgment  for  want  of  a  suf- 
ficient aflSdavit  of  defense : 

The  action  is  assumpsit  for  damages  alleged  to  have 
been  sustained  by  plaintiff  by  reason  of  the  nondelivery 
of  scrap  iron  claimed  to  have  been  sold  by  the  plaintiff 
to  the  defendant.  It  appears  from  the  pleadings  that  at 
and  before  the  time  of  making  the  alleged  contract  a  dis- 
pute existed  between  the  parties  as  to  whether  or  not 
the  plaintiff  owed  the  defendant  the  sum  of  $364.50,  and 
that  on  September  23,  1916,  the  plaintiff  and  defendant 
had  negotiations  in  which  it  was  agreed  that  the  defend- 
ant should  give  the  plaintiff  credit  for  that  sum  and  that 
the  defendant  would  sell  to  the  plaintiff  500  tons  of  steel 
scrap  at  $17.75  a  ton,  it  being  the  intention  of  the  parties 
that  the  contract  should  be  put  in  writing.  The  defend- 
ant thereupon  sent  to  the  plaintiff  a  written  proposal  for 
the  sale  of  this  scrap,  which  he  asked  the  plaintiff  to 
please  sign  and  return.  In  reply  to  this  communication 
the  plaintiff  company  returned  the  order  to  the  defend- 
ant, having  struck  out  the  name  of  the  Kennedy-Stroh 
Corporation  and  inserted  in  its  place  the  name  of  the 
Edgewater  Steel  Company  and  having  added  the  stipu- 
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lation  "Buyers'  weights  to  govern  settlement/'  the  ac- 
companying letter  noting  the  change  thus  made  in  the 
proposed  contract  and  expressing  the  hope  that  it  would 
be  satisfactory.  No  mention  was  made  in  this  letter  of 
the  proposal  to  cancel  the  defendant's  claim  against 
plaintiff  for  |364.50.  To  this  letter  the  defendant  made 
no  reply  and  no  further  communication  appears  to  have 
taken  place  between  the  parties  until  in  December,  when 
the  plaintiff  demanded  the  delivery  of  the  scrap  iron  and 
upon  defendant's  refusal  this  action  was  brought  to  re- 
cover the  difference  between  the  market  value  of  the 
scrap  at  that  time  and  the  amount  provided  in  the  con- 
tract. 

We  are  unable  to  see  how,  under  this  state  of  facts,  the 
plaintiff  can  recover,  having  received  a  written  proposal 
for  a  contract  and  having  altered  it  in  a  material  respect 
and  returned  it.  The  plaintiff  was  in  itself  in  the  posi- 
tion of  making  a  proposal  and  admittedly  it  never  re- 
ceived any  assent  to  that  proposal,  and  without  an  assent 
either  expressed  or  implied  by  circumstances,  of  course, 
there  was  no  contract.  The  contention  of  the  plaintiff, 
as  we  understand  it,  is  that  under  the  circumstances  the 
defendant  was  bound  to  make  some  answer  to  their  com- 
munication and  that  a  failure  to  do  so  amounted  to  an 
assent.  We  are  clearly  of  opinion  that  the  defendant  was 
not  under  any  duty  to  make  an  answer  to  the  communi- 
cation and  that  he  was  not  estopped  by  his  silence.  The 
rule  is  therefore  discharged. 

The  court  directed  a  verdict  in  favor  of  the  plaintiff  in 
the  sum  of  $397.29  and  entered  judgment  thereon.  Plain- 
tiff appealed. 

Error  assigned  was  the  decree  of  the  court. 

Malcolm  Goldsmith,  and  with  him  A.  Leo  Weil,  S. 
Leo  Ruslander  and  George  K,  Warn,  for  appellant. — 
The  letter  of  the  defendant  was  a  memorandum  of  the 
oral  contract  to  sell :  Lowry  v.  Mehaffy,  10  Watts  387 ; 
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Simpson  v.  Breckenridge,  32  Pa.  287;  Caldwalder  v. 
App,  81  Pa.  194;  Everhart  v.  Dolph,  133  Pa.  628;  Wit- 
man  V.  Beading,  191  Pa.  140;  Broadhead  v.  Reinhold, 
200  Pa.  618. 

The  change  in  conditions  did  not  relieve  the  defend- 
ant from  performing  his  part  of  the  contract  Collins  v. 
Baumgardner,  52  Pa.  461;  Empire  Implement  Manu- 
facturing Company  v.  Hency  et  al.,  App.,  219  Pa.  135. 

Charles  H,  Sachs,  of  Sachs  d  Gaplin,  for  appellee. 

Opinion  by  Head,  J.,  July  17,  1919 : 

The  opinion  filed  by  Judge  Shafbe  in  the  court  below 
discharging  the  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense  briefly,  but  quite  clearly,  sets  forth 
the  facts  out  of  which  the  present  controversy  arises. 
From  those  facts  he  deduces  the  legal  principle  which 
controlled  his  action  in  the  disposition  of  the  case. 

We  are  all  of  the  opinion  the  conclusion  he  reached  was 
a  correct  one  and  we  can  perceive  nothing  of  value  we 
could  add  to  his  opinion.  We  accordingly  adopt  it  as 
expressive  of  the  reasons  why  we  affirm  the  judgment. 
The  assignments  of  error  are  overruled. 

Judgment  affirmed. 


Wilson,  Appellant,  v.  Adams  Express  Company. 

Practice  J  C.  P. — Action  of  trespass — Afjidavit  of  defense — Prac- 
tice Act  of  1915^  Section  18, 

Under  the  provisions  of  Section  13  of  the  Practice  Act  of  1916, 
it  is  not  necessary  to  file  an  affidavit  of  defense  in  an  action  of  tres- 
pass. The  first  clause  of  the  13th  section  recites  a  number  of  facts, 
which  the  averments  of  the  declaration  may  be  considered  to  estab- 
lish, if  they  are  not  denied  by  an  affidavit.  Any  other  defense  may 
properly  be  heard  at  the  trial  of  the  action,  even  where  no  affidavit 
of  defense  is  filed. 

Common  carriers — Express  companies — Interstate  commerce — 
Uniform  live  stock  contract — Limitation  of  liability — Amendment 
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of  Interstate  Commerce  Act — Act  of  Congress  of  August  9j  1916 — 

39  Stat  at  Large,  p.  W. 

The  Act  of  Congress  of  August  9, 1916,  39  Stat,  at  Large,  p.  441, 
modifies  the  Cummins's  Amendment  to  the  Interstate  Commerce 
Law,  which  prohibited  the  limitation  of  liability  for  negligence,  in 
a  shipping  contract.  Since  the  passage  of  the  Act  of  August  9, 
1916,  a  carrier  may  limit  its  liability  for  negligence  with  regard 
to  certain  kinds  of  property,  received  for  transportation,  in  which 
are  included  animals  other  than  ordinary  live  stock.  Race  horses 
come  within  the  category  of  animals  on  which  there  can  be  a  limi- 
tation of  liability. 

In  an  action  of  trespass  to  recover  the  value  of  a  shipment  of 
horses,  injured  through  the  negligence  of  the  carrier,  the  shipper 
cannot  recover  beyond  the  valuation,  stipulated  in  the  uniform 
live  stock  contract,  where  there  is  ample  evidence  to  show  that  the 
horses  were  used  for  racing  purposes  and  were  not  **ordinary  live 
stock.** 

Common  carriers — Uniform  live  stock  contract — Construction. 

A  limitation  in  a  uniform  live  stock  contract  to  liability  of  a 
certain  amount  fixes  the  maximimi  liability  of  the  carrier,  and 
where  the  injury  resulting  from  the  defendant's  negligence  exceeded 
the  amount  of  the  limitation,  the  shipper  can  recover  to  the  full 
amount  stipulated  in  the  contract. 

Argued  Nov.  12, 1918.  Appeal,  No.  200,  Oct  T.,  1918, 
by  plaintiff,  from  judgment  of  C.  P.  Lycoming  Co.,  June 
T.,  1917,  No.  162,  in  favor  of  plaintiff  in  case  tried  by 
the  court  without  a  jury,  in  the  suit  of  H.  H.  Wilson  v. 
Adams  Express  Co.  Before  Oblady,  P.  J.,  Pobtbe,  Hbn- 
DBRSON,  Head,  Kephabt,  Tbbxlbb  and  Willums,  JJ. 
Aflftrmed. 

Trespass  to  recover  damages  for  injuries  to  a  carload 
of  horses.    Before  Whitehead,  P.  J.,  without  a  jury. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  found  in  favor  of  the  plaintiff  for  $1,346. 
Subsequently  the  court  modified  its  order  and  entered 
judgment  in  favor  of  the  plaintiff  against  the  defendant 
in  the  sum  of  f 959.    Plaintiff  appealed. 

Vol.  lxxii — 25 
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Errors  assigned  were  various  findings  of  fact  and  con- 
clusions and  the  judgment  of  the  court. 

Maw  L.  Mitchelly  and  with  him  Jf.  M.  Edwards,  for  ap- 
pellant.— The  defendant  did  not  file  an  affidavit  of  de- 
fense and  could  not,  therefore,  avail  itself  of  the  pro- 
visions of  the  uniform  live  stock  contract:  Adler  v. 
Tucker,  26  D.  R.  977;  Miller  v.  Pennsylvania  Railroad 
Company,  29  York  Legal  Record  200;  Vinklestein  & 
Howitch  V.  National  Insurance  Company,  16  Lacka- 
wanna Jurist  310 ;  Edelman  v.  Moser,  60  Pa.  Superior 
Ct.  637. 

The  defendant  could  not  limit  its  liability  for  negli- 
gence :  Hughes  v.  Railroad,  202  Pa.  222,  226 ;  Wright  v. 
Adams  Express  Company,  43  Pa.  Superior  Ct.  40,  44. 

The  carrier  was  liable  for  the  maximum  amount  set 
forth  in  the  uniform  live  stock  contract:  Starnes  v. 
Louisville  &  N.  R.  Co.,  19  S.  W.  625;  Ficklin  v.  Wabash 
R.  R.  Co.,  93  S.  W.  861. 

C.  LaRue  Munson,  of  Candor  d  Munson,  and  with  him 
Thomas  Dewitt  Cuyler,  for  appellee,  cited :  Act  of  June 
29, 1906, 34  St.  at  L.,  p.  595,  c.  3591,  Sec.  7 ;  Act  of  March 
4,  1915,  38  St.  at  L.,  p.  1197,  c.  176;  Act  of  August  9, 
1916,  39  St.  at  L.,  p.  441,  c.  301;  American  Express  Co. 
V.  U.  S.  Horse  Shoe  Co.,  244  TT.  S.  58;  Dodge  v.  Adams 
Express  Co.,  54  Pa.  Superior  Ct.  422;  Wright  v.  Adams 
Express  Co.,  54  Pa.  Superior  Ct.  485 ;  Hertz  v.  Adams 
Express  Co.,  55  Pa.  Superior  Ct.  378;  Ruppel  v.  Alle- 
gheny Valley  Ry.,  167  Pa.  166;  Rhymer  v.  D.,  L.  &  W. 
R.  R.  Co.,  27  Pa.  Superior  Ct.  345;  Cin.,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Rankin,  241  U.  S.  319. 

Opinion  by  Head,  J.,  July  17, 1919 : 

On  February  24, 1917,  the  plaintiflf  delivered  to  the  de- 
fendant company  seven  horses  for  transportation  from 
Williamsport,  Pennsylvania,  to  the  City  of  New  York. 
The  defendant  is  and  was  a  common  carrier  engaged  in 


Digitized  by  VjOOQIC 


WILSON,  Appellant,  v.  ADAMS  EXPRESS  CO.    387 
384,  (1919).]  Opinion  of  the  Court. 

interstate  commerce.  The  car  in  which  the  horses  were 
loaded  for  transportation  and  in  which  they  were  being 
carried  was  wrecked  at  or  near  Bristol,  Pennsylvania. 
Pour  of  the  horses  were  killed  and  the  remaining  three 
injured.  The  plaintiff  brought  this  action  of  trespass  to 
recover  damages  for  the  loss  thus  sustained  by  him.  The 
defendant  filed  no  affidavit  of  defense.  At  the  trial  the 
company  offered  in  evidence  a  copy  of  a  uniform  livestock 
contract  which  had  been  signed  by  the  plaintiff  when  he 
delivered  the  horses  to  the  defendant  for  transportation. 
In  this  contract  the  value  of  each  one  of  the  horses  was 
fixed  at  the  sum  of  $200,  and  by  reason  of  that  valuation 
the  plaintiff  secured  the  minimum  rate  for  transportation 
allowed  by  the  schedules  filed.  To  the  offer  of  this  evi- 
dence it  was  objected  that  inasmuch  as  the  defendant  had 
filed  no  affidavit  of  defense  setting  forth  the  contract 
limiting  its  liability,  it  was  precluded  from  making  use 
thereof  at  the  trial.  The  learned  trial  judge  overruled 
the  objection  and  admitted  the  offer  and  this  ruling  is 
made  the  basis  of  the  fourth  assignment  of  error. 

The  correctness  of  this  ruling  is  to  be  determined  by 
the  construction  to  be  placed  on  Section  13  of  the  Prac- 
tice Act  of  1915.  We  quote  it:  "Section  13.  Inactions 
of  trespass  the  averments,  in  the  statement,  of  the  person 
by  whom  the  act  was  committed,  the  agency  or  employ- 
ment of  such  person,  the  ownership  or  possession  of  the 
vehicle,  machinery,  property  or  instrumentality  involved, 
and  all  similar  averments,  if  not  denied,  shall  be  taken  to 
be  admitted  in  accordance  with  section  six;  the  aver- 
ments of  the  other  facts  on  which  the  plaintiff  relies  to 
establish  liability,  and  averments  relating  to  damages 
claimed,  or  their  amount,  need  not  be  answered  or  denied, 
but  shall  be  deemed  to  be  put  in  issue  in  all  cases  unless 
expressly  admitted."  We  may  observe  in  the  first  in- 
stance there  is  no  flat  requirement  in  the  act  that  an  af- 
fidavit must  be  filed  by  the  defendant  in  actions  of  tres- 
pass. There  is  no  provision  made  for  a  summary  judg- 
ment for  the  failure  to  file  such  affidavit.    It  must  fol- 
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low  therefore  the  statute  contemplated  that  subetantial 
defense  along  many  lines  might  be  properly  heard  in  the 
trial  of  an  action  of  trespass  even  where  no  affidavit  had 
been  filed.  Such  seems  to  be  the  plain  reading  of  the 
section  we  have  quoted.  Its  first  clause  mentions  a  num- 
ber of  facts  frequently  not  the  subject  of  any  substantial 
contest  where  the  averments  of  the  declaration  may  with 
propriety  be  regarded  as  established  facts,  if  not  denied 
by  an  affidavit.  The  second  clause  of  the  section,  how- 
ever, we  think  declares  in  no  doubtful  terms  that  not- 
withstanding the  absence  of  an  affidavit,  the  plaintiff 
must  still  carry  the  burden  of  proof  of  the  facts  necessary 
to  establish  the  legal  liability  of  the  defendant  and  the 
amount  thereof  except  as  to  such  matters  as  are  men- 
tioned in  the  first  clause  of  the  section  or  may  be  fairly 
said  to  be  ejusdem  generis  with  those  mentioned.  The 
fourth  assignment  is  therefore  overruled. 

A  more  serious  question  arises  when  we  come  to  con- 
sider the  proper  measure  of  damages  as  such  measure 
would  be  applicable  to  the  facts  found  by  the  learned 
trial  judge.  We  may  best  state  the  difficulty  by  quoting 
the  sixteenth,  seventeenth  and  eighteenth  of  the  findings 
referred  to. 

"Sixteenth:  All  of  said  horses  were  valuable,  both 
for  ordinary  purposes  and  for  racing,  but  their  chief 
value  was  for  racing  purposes.  The  pony,  however,  was 
valuable  only  for  ordinary  purposes. 

"Seventeenth :  The  value  of  each  of  said  horses  at  and 
immediately  before  the  accident  for  all  purposes,  includ- 
ing racing,  was  as  follows : 

Little  Jewel  (killed), |800 

Bell  Cord  (killed), 800 

Flora  Demand  (killed), 750 

Captain  R.  (killed), 750 

Hal  Direct  (injured), 1,000 

Little  Director  (injured), 1,000, etc. 

"Eighteenth:  Because  of  the  accident,  Hal  Direct, 
when  redelivered  to  the  plaintiff,  was  worth  only  flOO, 
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Little  Director  was  worth  |700,  and  the  pony,  Daisy, 
was  worth  only  |50.*' 

We  have  then  first  to  consider,  was  the  plaintiff  enti- 
tled to  recover  the  full  and  actual  value,  as  found  by  the 
court,  of  the  horses  kUled  and  the  full  and  actual  money 
value  of  the  injuries  suffered  by  those  which  survive, 
measured  by  the  same  finding?  Had  the  federal  law,  as 
it  stood  immediately  after  the  passage  of  the  Act  of 
March  4, 1915,  known  as  the  "Cummins  Amend^ient'^  re- 
mained unchanged,  it  is  clear  the  plaintiff  would  have 
been  entitled  to  so  recover.  The  statute,  as  then  amend- 
ed, declared  that  the  carrier  company  should  be  liable  to 
the  shipper  "for  the  full  actual  loss,  damage  or  injury  to 
such  property  caused  by  it  or  by  any  such  common  car- 
rier to  which  such  property  may  be  delivered,  etc.,  not- 
withstanding any  limitation  of  liability  or  limitation  of 
the  amount  of  recovery  or  representation  or  agreement 
as  to  value  in  any  such  receipt  or  bill  of  lading  or  in  any 
contract,  rule,  regulation,  or  in  any  tariff  filed  with  the 
Interstate  Commerce  Commission ;  and  any  such  limita- 
tion, without  respect  to  the  manner  or  form  in  which  it 
is  sought  to  be  made  is  hereby  declared  to  be  unlawful 
and  void."  With  that  amendment  in  force,  the  federal 
law  would  have  been  brought  into  harmony  with  the 
law  of  Pennsylvania  as  it  had  always  been  declared,  thus 
denying  to  the  carrier,  by  the  terms  of  the  statute,  the 
benefit  of  a  defense  which  had  always  been  denied  to  it  in 
the  State  of  Pennsylvania  on  the  ground  of  public  policy. 
The  very  next  Congress,  however,  by  the  Act  of  August 
9,  1916,  39  St.  at  Large,  page  441,  introduced  a  new  ele- 
ment into  the  determination  of  cases  like  the  one  at  bar. 
It  declared  "That  the  provisions  hereof  respecting  lia- 
bility for  full  actual  loss,  damage  or  injury,  notwith- 
standing any  limitation  of  liability  or  recovery  or  repre- 
sentation or  agreement  or  release  as  to  value,  and  declar- 
ing any  such  limitation  to  be  unlawful  and  void,  shall 
not  apply : 
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1.  To  baggage,  carried  on  passenger  trains  or  boats 
or  trains  or  boats  carrying  passengers; 

2.  To  property,  except  ordinary  live  stock,  received  for 
transportation  concerning  wliich  the  carrier  shall  have 
been  or  shall  hereafter  be  expressly  authorized  or  re- 
quired by  order  of  the  Interstate  Commerce  Commission 
to  establish  and  maintain  rates  dependent  upon  the  value 
declared  in  writing  by  the  shipper  or  agreed  upon  in 
writing  as  the  release  value  of  the  property,  in  which 
cases  such  declaration  or  agreement  shall  have  no  other 
effect  than  to  limit  liability  and  recovery  to  an  amount  not 

exceeding  the  value  so  declared  or  released The 

term  "ordinary  live  stock"  shall  include  all  cattle,  swine, 
sheep,  goats,  horses  and  mules  except  such  as  are  chiefly 
valuable  for  breeding,  racing,  show  purposes  or  other 
special  uses,  etc. 

Now  the  learned  trial  judge — who  by  agreement  tried 
the  case  without  a  jury — found  as  a  fact  that  all  of  the 
horses  save  the  pony,  which  were  the  subjects  of  the  ship- 
ment, were  not  ordinary  live  stock  but  were  chiefly  valu- 
able for  racing.  By  this  flnding  the  horses  were  brought 
within  the  class  to  which  the  latest  statute,  as  we  have 
quoted  it,  declared  the  terms  of  the  earlier  act  with  rela- 
tion to  limitations  as  to  liability  should  not  apply.  If 
this  finding  is  supported  by  testimony,  it  would  warrant 
the  conclusion  reached  by  the  trial  judge  that  the  limited 
valuation,  fixed  by  the  plaintiff  himself  upon  the  prop- 
erty he  shipped,  was  the  lawful  limit  beyond  which  his 
recovery  could  not  go.  We  think  there  was  ample  evi- 
dence to  warrant  the  finding.  It  largely  consisted  of  the 
acts  and  declarations  of  the  plaintiff  himself.  The  horses 
were  bred  on  both  sides  from  strains  of  racing  blood.  It 
appeared  they  had  been  used  for  racing  purposes  and 
had  established  records  that  ought  to  enable  them,  if 
wisely  handled,  to  win  considerable  sums  of  prize  money. 
That  they  were  not  "ordinary  live  stock,"  within  any 
ordinary  conception  of  the  meaning  of  that  expression, 
is  agreed  to  even  by  the  able  counsel  for  the  appellant. 
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The  manner  in  which  the  plaintiff  had  his  horses  shipped^ 
the  number  of  attendants  he  sent  with  them,  and  all  of 
the  circumstances  surrounding  the  shipments,  fairly  in- 
dicated that  he  regarded  them  as  racing  animals  but  was 
trying  to  secure  the  cheapest  rate  of  transportation 
which  the  defendant  company  could  lawfully  impose. 
There  would  be  but  little  chance  to  make  even  a  plausible 
argument  that  these  horses  were  "ordinary  live  stock*' 
within  the  meaning  of  the  statute,  were  it  not  for  another 
finding  of  fact  made  by  the  learned  trial  judge  to  which 
we  now  direct  our  attention. 

After  having  found  in  the  seventeenth  finding  which 
we  have  in  part  quoted  the  value  of  each  horse  for  "all 
purposes  including  racing,"  he  then  added  another  sched- 
ule fixing  the  value  of  each  of  the  said  horses  before  the 
accident  for  ordinary  purposes.  These  values  were  as 
follows : 

Little  Jewel, |700 

Bell  Cord, 600 

Flora  Demand,   600 

Captain  E., 600 

Hal  Direct, 700 

Little  Director,    700 

The  Pony, 200 

A  comparison  of  these  values  with  those  fixed  in  the 
schedule  first  quoted  furnishes  the  key  to  the  very  plau- 
sible argument  urged  by  the  able  counsel  for  the  appel- 
lant. He  argues  that  a  consideration  of  these  figures 
shows  conclusively  that  these  horses  were  chiefly  valuable 
for  ordinary  purposes  and  therefore  were  ordinary  live 
stock  within  the  meaning  of  the  statute,  and  he  conse- 
quently challenges  the  soundness  of  the  all-important 
finding  of  the  learned  trial  judge  that  they  were  chiefly 
valuable  for  racing  purposes  and  thus  brought  within 
the  terms  of  the  proviso  in  the  Act  of  1916.  If  the  two 
findings  of  the  learned  trial  judge  referred  to  are  to  be 
considered  as  inconsistent  and  antagonistic  to  each  other, 
our  conclusion  is  that  the  finding  the  horses  were  "chiefly 
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valuable  for  racing  purposes^'  is  the  one  better  sustained 
by  the  evidence  and  more  in  harmony  with  a  proper  con- 
struction of  the  entire  statute  and  its  manifest  purposes. 
We  therefore  agree  with  the  learned  trial  judge  that,  as 
to  the  horses  killed  outright,  the  limitation  as  to  their 
value  agreed  on  and  accepted  by  the  plaintiff  for  the  pur- 
pose of  fixing  the  rate  of  transportation,  was  a  lawful 
limitation  which  measures  the  extent  to  which  he  has  a 
right  to  recover. 

But  three  of  the  horses  included  in  the  shipment  were 
not  killed.  They  sustained  serious  injury  and  were  re- 
turned to  the  plaintiff  in  their  injured  condition.  Now 
the  learned  trial  judge  held  that  although  the  injury  sus 
tained  by  each  of  them  may  have  exceeded  the  sum  of 
$200,  which  measured  the  extent  of  the  defendant's  lia- 
bility, yet  if  there  remained,  by  way  of  salvage, 
a  value  equal  to  or  greater  than  |200,  there  could 
be  no  recovery  at  all;  if  the  salvage  value  was 
less  than  |200,  then  the  difference  between  that 
value  and  that  sum  should  measure  the  plaintiff's 
recovery.  To  this  conclusion  we  cannot  agree.  This 
portion  of  the  plaintiff's  property  was  injured  and  re- 
duced in  value  by  the  negligent  act  of  the  defendant,  for 
so  the  court  has  found.  Now  the  statute  declares  that 
such  limitations  of  value  as  the  plaintiff  agreed  to  in 
this  case  "shall  have  no  other  effect  than  to  limit  liability 
and  recovery  to  an  amount  not  exceeding  the  value 
so  declared  or  released."  In  other  words,  where  inpjury 
to  a  plaintiff's  property  resulted  from  a  negligent  act,  the 
provisions  of  the  statute  were  not  intended  to  exempt  or 
release  the  defendant  from  any  liability  but  to  mark  a 
line  beyond  which  a  recovery  could  not  go.  In  the  cases 
of  the  horses  Hal  Direct  and  Little  Director,  it  has  been 
found  that  the  injury  resulting  from  the  defendant's 
negligent  act,  measured  in  dollars  and  cents,  was  far  in 
excess  of  the  amount  to  which  liability  was  limited.  Were 
it  not  for  the  contract  he  signed,  the  plaintiff  could  have 
recovered  the  full  value  of  his  loss.    The  defendant's  lia- 
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bility  is  not  dependent  on  the  fact  that  in  the  one  case 
the  horse  was  killed  whilst  in  the  other  he  survived.  In 
either  case  it  must  pay  for  the  injury  resulting  from  its 
negligent  act  without  regard  to  the  fact  that  one  horse 
succumbed  and  ahother  survived  if  the  loss  in  value  of 
the  latter  was  equal  to  or  greater  than  the  limited  sum 
fixed  by  the  plaintiff  in  his  transportation  contract.  Our 
thought  in  this  respect  is  well  expressed  in  the  following 
language  from  the  opinion  of  Mr.  Justice  Caldwell  in 
Starnes  v.  Louisville  &  Nashville  R.  R.,  19  Southwestern 
Rep.  675 :  **The  true  measure  of  liability  under  the  con- 
tract is  the  amount  of  actual  damages  resulting  from  the 
negligence  of  the  carrier,  in  no  case  to  exceed  the  sum 
stipulated.  This  is  the  most  natural  and  reasonable  con- 
struction of  the  contract.  It  is  fair  and  just  to  both 
parties.  A  shipper  will  not  be  heard  to  claim  to  recover 
for  damages  or  loss,  however  great,  in  excess  of  the 
amount  named  in  the  bill  of  lading  as  the  agreed  value, 
nor  will  the  carrier  be  allowed  to  deny  liability  for  actual 
damages  up  to  that  amount.  The  carrier  must  respond 
for  negligence  up  to  that  value,  but  no  further."  The 
plaintiff  was  therefore  entitled  to  recover  the  sum  of  $200 
for  the  injury  to  each  of  the  two  horses  last  named. 

We  are  at  a  loss  to  know  to  what  extent,  if  at  all,  we 
are  to  deal  with  the  question  of  the  plaintiffs  loss  of  the 
value  of  certain  equipment  or  paraphernalia  (racing 
sulkies,  harness  and  the  like)  shipped  in  the  same  car 
with  the  horses.  It  was  totally  destroyed.  The  court 
found  as  a  fact  that  its  value  was  $378.30  and  in  the 
fourth  conclusion  of  law  determined  the  plaintiff  was 
entitled  to  recover  that  sum.  In  disposing  of  exceptions 
filed  to  the  findings,  the  learned  judge  below  struck  out 
that  finding  in  the  following  language,  "Counsel  for  both 
parties  agree  that  if  the  court  was  right  in  its  second 
conclusion  of  law,  then  it  erred  in  its  fourth  conclusion 
of  law."  The  second  conclusion  of  law  referred  to  was 
this :  ''The  plaintiff  having  fixed  the  value  of  the  horses 
In  the  contract  of  shipment,  he  was  estopped  from  show- 


Digitized  by  VjOOQIC 


394    WILSON,  Appellant,  v,  ADAMS  EXPRESS  CO. 

Opinion  of  the  Court.  [72  Pa.  Superior  Ct. 
ing  (recovering)  a  greater  value  than  the  sum  so  fixed." 
As  we  have  stated,  we  are  of  opinion  that  was  a  just  con- 
clusion. How  it  affected  the  plaintiflPs  right  to  recover 
for  the  loss  of  his  property,  to  wit,  equipment,  etc.,  is  not 
just  now  clear  to  us.  However,  as  we  find  no  discussion 
of  this  question  in  either  of  the  paper-books  filed,  we  feel 
bound  to  assume  the  correctness  of  the  statement  made 
by  the  learned  judge  in  reference  to  the  matter.  We 
therefore  express  no  views  on  this  question. 

The  remaining  assignments  of  error  to  which  we  have 
not  adverted  in  this  opinion  have  been  considered  but  we 
find  nothing  in  any  of  them  that  would  sustain  a  judg- 
ment of  reversal.  As  we  have  before  us  all  of  the  data 
necessary  to  correctly  fix  the  amount  of  the  judgment 
that  should  be  entered  in  favor  of  the  plaintiff,  there  ajh 
pears  no  sound  reason  why  we  should  not  exercise  our 
power  to  modify  the  judgment  and  thus  put  an  end  to 
the  case.  It  would  follow  from  the  application  of  the 
principles  laid  down  in  this  opinion  to  the  facts  that 
judgment  should  be  entered  in  favor  of  the  plaintiff  as 
follows : 
For  each  one  of  the  four  horses  killed  the  sum  of 

1200,  to  wit, tSOO 

For  each  of  the  two  injured  horses  the  like  sum  of 

t200,  to  wit, 400 

For  injury  to  the  pony  the  sum  of 150 

Total,    fl,350 

From  this  total  the  defendant  is  entitled  to  take 

credit  for  the  sum  of 168 

— the  transportation  charge  which  was  not  paid, 

leaving  a  net  balance  of (1,182 

which  in  accordance  with  the  federal  law  and  practice 
should  bear  interest  from  the  25th  of  February,  1917. 
Judgment  is  accordingly  entered  in  favor  of  the  plaintiff 
and  against  the  defendant  for  this  sum. 
The  costs  of  this  appeal  to  be  paid  bj  the  appellee. 


Digitized  by  VjOOQIC 


COMMONWEALTH  v.  BOOKER,  AppeUant  (No.  1).  393 
396,  (1919).]         Syllabus— Assignment  of  Errors. 

Commonwealth  v.  Booker,  Api)ellant  (No.  1). 

Criminal  law—Fortune  telling— Act  of  April  8,  1861,  P.  L.  2W 
— Assignments  of  error. 

Assignments  of  error  which  do  not  quote  the  language  complained 
of,  and  where  no  exceptions  have  been  taken,  will  not  be  considered 
on  appeal. 

Criminal  law — Charge  of  court — Sufficiency. 

Instruction  of  the  court  that  it  was  the  duty  of  the  Common- 
wealth to  convince  the  jury  beyond  a  reasonable  doubt  of  the  guilt 
of  the  defendant,  and  that  he  starts  with  a  presumption  of  law 
in  his  favor  that  he  is  innocent,  and  that  that  presumption  goes 
with  him  throughout  the  trial  until  it  is  overcome  by  evidence  on 
the  part  of  the  Commonwealth,  is  sufficient. 

If  more  specific  instruction  was  desired  it  was  the  duty  of  the 
counsel  to  bring  the  subject  to  the  attention  of  the  court,  and  a 
complaint  that  the  charge  was  not  adequate,  in  respect  to  the  ques- 
tion of  reasonable  doubt,  will  not  be  entertained  on  appeal. 

Argued  April  30, 1919.  Appeals,  Nos.  25  and  26,  April 
T.,  1919,  by  defendant,  from  judgment  of  Q.  S.  Allegheny 
Co.,  Feb.  Sess.,  1917,  Nos.  57  and  58,  on  verdict  of  guilty 
in  the  case  of  Commonwealth  v.  Edward  Booker.  Be- 
fore Oblady,  p.  J.,  Porter,  Henderson,  Head,  Trbxlbr, 
WiLOAMS  and  Keul^er,  JJ.    Affirmed. 

Indictment  for  fortune  telling  in  violation  of  the  Act 
of  April  8, 1861,  P.  L.  270.  Before  Sloan,  P.  J.,  special- 
ly presiding. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  of  guilty  upon  which  judgment  of  sentence 
was  passed.    Defendant  appealed. 

Errors  assigned  were  various  rulings  on  evidence  and 
the  charge  of  the  court. 

J,  W  elf  red  Holmes,  for  appellant. 
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W.  H.  Walsh,  Assistant  District  Attorney,  and  with 
him  Harry  H.  Rowand,  District  Attorney,  for  appellee. 

Opinion  by  Henderson,  J.,  July  17, 1919 : 
The  defendant  was  convicted  of  fortune  telling  in  vio- 
lation of  the  Act  of  April  8,  1861,  P.  L.  270.  The  first, 
second,  third  and  fourth  assignments  do  not  comply  with 
rule  16  of  this  court.  None  of  them  exhibits  the  lan- 
guage complained  of  nor  are  there  exceptions  which 
bring  the  subject  of  the  assignments  on  the  record.  The 
question  and  answer  set  forth  in  the  fifth  assignment 
were  fruitless.  The  witness  was  unable  to  answer  the 
question,  and  no  possible  harm  was  done  to  the  defend- 
ant. The  same  may  be  said  of  the  sixth  assignment.  The 
seventh  and  eighth  assignments  contain  offers  to  prove 
that  the  witness  had  consulted  the  defendant  with  ref- 
erence to  divine  healing  and  had  received  some  benefit 
from  conversations  with  him.  This  inquiry  was  irrele- 
vant. Whatever  may  have  been  the  practice  of  the  de- 
fendant with  reference  to  the  treatment  of  diseases  it 
had  no  relation  to  the  charge  contained  in  the  indict- 
ment. 

Complaint  is  made  in  the  ninth  assignment  of  the  man- 
ner in  which  the  district  attorney  presented  the  case  to 
the  jury  with  respect  to  the  use  of  charms ;  but  this  ad- 
dress is  not  before  us  and  was  not  excepted  to.  No  basis 
for  review  is  presented  in  the  assignment.  The  tenth  as- 
signment relates  to  the  omission  of  the  trial  judge  to  de- 
fine reasonable  doubt.  The  instruction  of  the  coTirt  was 
that  it  is  the  duty  of  the  Commonwealth  to  convince  the 
jury  beyond  a  reasonable  doubt  of  the  guilt  of  the  defend- 
ant. He  starts  with  the  presumption  of  law  in  his  favor 
that  he  is  innocent,  and  that  presumption  goes  with  him 
throughout  the  trial  until  it  is  overcome  by  evidence  on 
the  part  of  the  Commonwealth  beyond  a  reasonable 
doubt.  If  more  specific  instruction  was  desired,  it  was 
the  duty  of  the  council  to  bring  the  subject  to  the  atten- 
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tion  of  the  court,  and  a  complaint  now  that  the  charge 
was  not  sufficiently  full  cannot  be  entertained. 

The  eleventh  assignment  is  without  merit.  It  contains 
a  quotation  from  the  -charge  in  reference  to  some  letters 
which  had  been  offered  in  evidence.  The  respect  in  which 
the  charge  is  objectionable  has  not  been  presented  in  the 
argument. 

The  twelfth  assignment  contains  a  complaint  that  the 
court  failed  to  call  the  attention  of  the  jury  to  the  evi- 
dence of  reputation.  A  trial  judge  is  not  bound  to  review 
the  evidence  incases  of  this  kind.  The  range  of  the  tes- 
timony was  limited.  The  accusation  was  within  narrow 
compass  and  the  jury  heard  the  evidence  bearing  on  the 
case.  If  it  were  important  that  the  character  evidence 
be  referred  to  by  the  court,  a  request  to  that  effect  should 
have  been  made  at  the  close  of  the  charge. 

We  find  nothing  in  the  case  which  requires  a  reversal. 
The  judgment  is  affirmed  and  it  is  ordered  that  the  de- 
fendant surrender  himself  to  the  Court  of  Quarter  Ses- 
sions of  Allegheny  County  in  order  that  he  may  be 
committed  to  undergo  as  much  of  the  sentence  imi)Osed 
by  the  court  as  he  had  not  served  at  the  time  this  appeal 
was  taken. 

Kbller,  J.,  dissents. 


Commonwealth  v.  Booker,  Appellant  (No.  2). 

Opinion  by  Henderson,  J.,  July  17, 1919 : 
The  defendant  was  convicted  of  fortune  telling.  The 
charge  was  similar  to  that  contained  in  the  case  appealed 
by  the  same  defendant  at  No.  25,  April  Term,  1919.  The 
\?ases  were  argued  together  and  the  same  assignments  were 
presented  in  each  case.  In  an  opinion  this  day  handed 
down  in  the  case  at  No.  25,  April  Term,  1919,  all  of  the 
assignments  were  dismissed  and  the  judgment  affirmed. 
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For  reasons  stated  in  that  case  the  present  appeal  is  dis- 
missed and  the  judgment  affirmed.  It  is  ordered  that  the 
defendant  surrender  himself  to  the  Court  of  Quarter  Ses- 
sions of  Allegheny  County  in  order  that  he  may  be  com- 
mitted to  undergo  as  much  of  the  sentence  imposed  by 
the  court  as  he  had  not  served  at  the  time  this  appeal  was 
taken. 


Jersey  Shore  Trust  Co.,  Appellant,  v.  Gold  et  al. 

Judgments — Opening  judgments — Discretion  of  court, 
A  petition  for  opening  a  judgment  is  addressed  to  the  sound  dis- 
cretion of  the  court,  and  its  decision  will  not  be  reversed  on  appeal 
except  for  flagrant  abuse. 

Where  the  facts  averred  in  the  petition,  are  sufficient  to  warrant 
the  court  in  deciding  that  the  case  is  one  requiring  the  exercise 
of  its  equitable  powers,  to  open  the  judgment,  the  appellate  court 
will  not  interfere. 

Argued  April  23, 1919.  Appeal,  No.  20,  April  T.,  1918, 
by  plaintiflE,  from  the  order  of  C.  P.  Butler  Co.,  Dec.  T., 
1917,  No.  100,  making  absolute  rule  to  open  judgment  in 
case  of  Jersey  Shore  Trust  Co.  v.  Clara  C.  Gold  and  W. 
F.  Gold.  Before  Orlady,  P.  J.,  Porter,  Henderson, 
Head,  Trbxler,  Wiluams  and  Eellbr,  JJ.    Affirmed. 

Kule  to  open  judgment. 

The  facts  appear  in  the  following  opinion  of  Briber, 
P.  J.,  making  absolute  rule  to  open  judgment : 

On  hearing  of  this  matter  in  rule  to  show  cause  why 
judgment  should  not  be  opened,  after  hearing  the  evi- 
dence and  due  consideration  thereof,  we  forthwith  made 
an  order  making  the  rule  absolute  and  awarded  an  issue 
to  determine  the  validity  of  said  note,  without  stating 
our  reasons.  We,  therefore,  now  file  this  opinion  giving 
our  reasons  for  such  action. 


Digitized  by  VjOOQIC 


JERSEY  SHORE  TR.  CO.,  AppeUant,  v.  GOLD.     399 
898,  (1919).]  Opinion  of  Court  below. 

The  note  upon  which  judgment  in  controversy  is  con- 
fessed shows  on  its  face  that  it  is  a  nonnegotiable  instru- 
ment, as  the  warrant  of  attorney  authorizes  confession  of 
judgment  before  maturity,  and  it  therefore  follows  that 
the  use-plaintiff  in  said  judgment  is  not  a  holder  in  due 
course  and  took  said  note  subject  to  any  infirmity  and 
subject  to  any  defense  that  the  maker  thereof  had  as 
against  the  original  holder. 

The  petition  to  open  said  judgment  is  not  specific  in  its 
averments,  but  a  rule  having  been  granted  on  the  petition 
and  the  respondent  appearing  and  filing  an  answer  mere- 
ly denying  the  averments  of  the  petition,  without  raising 
the  question  of  the  sufficiency  thereof  by  way  of  demur- 
rer, under  these  circumstances  we  are  of  the  opinion  that 
the  petition  was  sufficient  to  go  into  the  merits.  No  evi- 
dence was  offered  on  part  of  respondent. 

The  note  in  controversy  was  given  by  Mrs.  Clara  0. 
Gold,  engaged  in  the  grocery  business,  as  part  of  the  con- 
sideration of  the  purchase  of  two  shares  of  stock  in  The 
Rothrock  Stores  Company  and  solicited  by  its  agent,  and" 
her  testimony  related  to  the  manner  in  which  she  was  in- 
duced, by  fraudulent  misrepresentation  of  facts  going  to 
the  consideration  thereof  and  by  which  she  was  induced 
to  sign  said  note,  such  agent  alleging  that  a  certain  other 
grocer,  naming  him,  had  already  taken  stock  in  said  en- 
terprise and  that  his  company  would  act  as  a  jobber  and 
would  save  her  a  large  percentage  on  the  purchase  of  her 
merchandise,  put  in  a  list  of  goods  as  premiums  and 
would  furnish  in  the  next  few  days  a  price  list  of  gro- 
ceries, which  the  company,  under  the  evidence,  failed  to 
do,  and  it  further  appearing  that  Tebay  at  no  time  pur- 
chased any  stock  in  said  company,  as  represented  by  the 
agent  and  upon  which  fact  the  petitioner  was  relying  and 
was  induced  to  purchase  the  stock  and  sign  the  note  in 
controversy.  Her  testimony  was  corroborated  by  that  of 
her  husband,  who  was  present,  and  also  by  Tebay.  From 
the  exhibits  and  the  proofs  in  the  case  the  whole  trans- 
action has  the  earmarks  of  a  sale  of  stock  in  a  worthless 
enterprise  and  a  fraudulent  transaction  and  therefore 
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required  the  exercise  of  the  equitable  principles  of  the 
common  law  court  in  opening  said  judgment. 

Error  assigned  was  the  order  of  the  court. 

M.  C.  Rhone,  and  with  him  A.  R.  Jackson  and  Williams 
£  Mitchell,  for  appellant. 

No  appearance  and  no  printed  brief  for  appellee. 

Opinion  by  Head,  J.,  July  17, 1919 : 

The  learned  judge  below  made  absolute  a  rule  to  show 
cause  w  hy  a  judgment  should  not  be  opened  and  the  de- 
fendants permitted  to  defend.  In  affirming  such  an 
order  there  is  no  necessity  for,  perhaps  no  propriety  in 
the  appellate  court  anticipating  the  questions  that  may 
later  come  upon  the  final  disposition  of  the  case  in  the 
court  below.  In  the  brief  opinion  filed  by  the  learned 
judge  he  sufficiently  adverts  to  the  nature  of  the  trans- 
action between  the  parties  to  enable  us  to  know  it  belongs 
to  a  class  where  a  fair  investigation  by  a  jury  is  often 
necessary  to  effectuate  the  ends  of  justice. 

The  appeal  is  dismissed  at  the  costs  of  the  appellant, 
without  prejudice,  however,  etc. 


Mizener's  Estate  (No.  1). 

WitU — Construction  —  Legacy  —  Bonds  —  Right  of  selection  in 
legatee. 

Where  a  testator  left  to  his  daughter  $30,000  par  value  of  bonds, 
the  guardian  of  such  daughter  is  entitled  to  select  from  the  assets 
of  the  estate,  bonds  of  the  par  value  of  $30,000  and  the  executor 
cannot  properly  limit  the  guardian's  selection  to  bonds  of  the  actual 
value  of  $30,000. 

Where  a  legatee  was  entitled  to  bonds  of  the  par  value  of 
$30,000,  to  be  selected  by  her  guardian,  she  was  also  entitled  to 
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the  interest  thereon,  from  the  date  of  the  death  of  the  testator,  and 
the  decree  of  the  orphans'  court,  allowing  her  interest  for  a  less 
amount,  should  be  modified  to  direct  the  executor  to  pay  to  the 
guardian  the  interest  on  the  bonds  selected. 

Argued  May  6,  1919.  Appeal,  No.  120,  January  T., 
1919,  by  Nellie  M.  Lowry,  from  decree  of  O.  C.  Erie  Co., 
November  T.,  1916,  No.  58,  dismissing  exceptions  to  ad- 
judication in  Estate  of  F.  A.  Mizener.  Before  Oblady, 
P.  J.,  PoBTER,  Henderson,  Head,  Trbxlbb,  Williams 
and  Keller,  JJ.    Reversed. 

Exceptions  to  adjudication.    Before  Rossitbb,  P.  J. 
The  court  dismissed  the  exceptions. 
The  facts  appear  in  the  opinion  of  the  Superior  Court 
and  in  Mizener's  Estate,  262  Pa.  62. 

Error  assigned  was  the  decree  of  the  court. 

Joseph  M,  Force,  and  with  him  Ounmson^Fish,  CUfford 
and  Chapin,  for  appellants. 

C.  L.  Baker,  and  with  him  Brooks,  English  and  Quinn, 
for  appellee. 

Opinion  by  Henderson,  J.,  July  17, 1919 : 
A  reargument  was  ordered  in  this  case  because  of  a 
misunderstanding  by  this  court  of  an  oral  statement  of 
counsel  for  the  appellants  and  appellee  as  to  the  effect  of 
the  decision  on  an  appeal  in  the  same  estate  then  pending 
in  the  Supreme  Court,  in  which  case  the  question  now 
before  us  was  incidentally  involved.  After  the  argument 
here  a  decision  was  handed  down  in  the  Supreme 
Court,  Mizener's  Est.,  262  Pa.  62,  in  which  the  main 
question  controlling  this  appeal  was  decided  in  favor  ot 
the  api)ellant.  The  contention  in  each  of  the  cases  arose 
out  of  the  third  codicil  to  the  will  of  F.  A.  Mizener,  which 
was  in  the  following  words :  "I  give,  devise  and  bequeath 
to  my  daughter  Mathilde  Mizener  330,000  par  value  of 
Vol.  Lxxn— 26 
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bonds,  and  direct  that  my  wife  Mildred  M.  Mizener  be 
appointed  guardian  of  my  daughter.  Mathilde  Mizener 
without  giving  bond."  The  decedent's  estate  was  large 
and  included  bonds  of  the  par  value  of  about  f300,000, 
the  market  value  of  some  of  which  was  above  par  and  of 
others  below.  The  guardian  claimed  the  right  to  make  a 
selection  of  bonds  of  the  par  value  of  |30,000  from  the 
bonds  left  by  the  decedent  and  asked  for  an  order  on  the 
executors  to  deliver  to  her  certain  securities  described  in 
the  petition,  the  market  value  of  which  amounted  to 
130,620.  The  executors  contended  that  she  was  only  en- 
titled to  select  bonds  of  the  average  value  of  all  of  the 
bonds  belonging  to  the  estate,  and  the  court  held  that  in 
view  of  the  intention  of  the  testator  to  equalize  the  shares 
of  his  other  children,  to  each  of  whom  he  had  distributed 
130,000  of  bonds  having  a  market  value  of  f  24,893.75, 
and  in  view  of  his  repeated  declaration  of  an  intention  to 
treat  his  children  equally,  the  petitioner's  right  to  choose 
bonds  amounting  to  }30,000  par  value  was  limited  to  the 
average  value  of  the  bonds  set  aside  for  the  other  chil- 
dren. The  question  thus  raised  was  whether  the  legatee 
through  her  guardian  had  the  right  of  selection  of  bonds 
and  therefore  the  right  to  take  bonds  having  the  par  value 
of  130,000  without  reference  to  market  value.  The  Su- 
preme Court  held  that  the  bequest  conferred  on  the  guard- 
ian of  the  legatee  the  right  to  make  such  selection.  The 
judgment  of  the  orphans'  court  was  therefore  reversed 
and  the  executors  were  ordered  to  deliver  to  the  guardian 
the  bonds  selected  by  her  and  specified  in  her  petition  of 
the  par  value  of  130,000,  or  such  part  thereof  as  had  not 
in  good  faith  been  sold  by  the  executors  for  the  purpose 
of  settling  the  estate  and  to  pay  to  the  guardian  the  value 
of  any  bonds  so  disposed  of,  or  delivered  to  her  at  her 
option  other  bonds  selected  by  her  sufficient  to  realize  the 
total  par  value  of  |30,000.  The  effect  of  the  bequest  was 
therefore  to  invest  in  the  legatee  the  title  to  such  bonds 
as  she  might  select  of  the  par  value  of  f30,000. 
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The  subject  for  our  consideration  is  the  interest  accru- 
ing on  the  bonds  so  selected.  The  learned  judge  of  the 
orphans'  court  held  in  accordance  with  the  claim  of  the 
guardian  of  Mathilde  Mizener  that  the  codicil  became 
operative  at  the  death  of  the  testator,  and  that  the  bonds 
after  that  event  belonged  to  the  legatee  in  the  absence  of 
superior  demands  on  the  estate  which  required  their  use. 
It  was  admitted  that  the  estate  was  large  and  more  than 
sufficient  to  meet  all  legal  claims  and  satisfy  all  the  lega- 
cies. It  was  accordingly  decreed  that  the  legatee  was  en- 
titled to  the  interest  on  the  bonds  covered  by  the  bequest 
to  her  from  the  time  of  testator's  death.  The  court  hav- 
ing decided,  however,  that  the  legatee  was  not  entitled  to 
bonds  of  the  par  value  of  $30,000,  the  amount  of  interest 
which  she  was  allowed  was  less  than  that  which  accrued 
on  the  bonds  selected.  Her  right  to  $30,000  par  value  of 
bonds  having  been  established  by  the  decree  of  the  Su- 
preme Court,  the  decree  of  the  orphans'  court  should  be 
so  modified  on  this  appeal  as  to  give  to  the  guardian  the 
interest  thereon.  No  equitable  or  controlling  reason  has 
been  suggested  why  the  appellant,  who  was  apparently 
the  last  child  in  the  thought  of  the  testator,  as  shown  by 
the  codicil,  should  be  deprived  of  the  income  of  her  bonds 
for  the  benefit  of  the  residuary  legatees.  The  size  of  the 
testator's  estate,  the  general  scheme  of  the  will,  and  the 
specific  designation  of  the  property  given  to  the  daughter 
leave  little  doubt  of  the  intent  of  the  testator  to  make 
the  bequest  take  effect  at  his  death,  from  which  it  fol- 
lowed that  she  was  entitled  to  interest  accruing  on  the 
securities  bequeathed  to  her.  The  decree  is  therefore  so 
modified  that  the  executors  are  directed  to  deliver  and 
pay  to  the  legatee  or  her  guardian  the  interest  on  the 
bonds  selected  by  her  accruing  after  the  death  of  the  tes- 
tator, the  cost  of  this  appeal  to  be  paid  by  the  executors 
out  of  the  estate. 
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Mizener's  Estate  (No.  2). 

Opinion  by  Henderson,  J.,  July  17, 1919 : 
It  was  agreed  by  the  counsel  for  the  respective  liti- 
gants that  the  decision  in  this  case  should  follow  that 
given  in^the  appeal  in  Mizener  Estate,  No.  120,  April 
Term,  1919,  in  this  court.  An  opinion  having  this  day 
been  handed  down  modifying  the  decree  of  the  orphans' 
court,  a  similar  decree  is  entered  in  this  case. 

Note. — Identical  orders  were  made  in  five  other  ap- 
peals taken  by  parties  in  interest. 


Oxweld  Acetylene  Company,  Appellant,  v. 
Johnson. 

Contracts — Written  contracts — Alteration  of  written  instrument 
— Oral  evidence  in  contradiction  of — Fraud. 

Oral  evidence  is  admissible  to  contradict  or  vaiy  the  terms  of  a 
written  instrument,  in  case  of  fraud  or  misrepresentation. 

Where  there  is  positive  testimony  of  fraud,  the  case  is  for  the 
jury  to  determine  "whether  or  not  one  of  the  parties  to  a  contract 
was  persuaded,  through  misrepresentation,  to  sign  the  instrument, 
in  the  belief  that  it  contained  all  of  the  conditions  agreed  upon 
orally,  prior  to  the  execution  of  the  contract. 

Where  the  circumstances  surrounding  the  signing  of  the  contract 
were  such  as  prevented  one  of  the  parties  from  reading  it,  and  there 
is  a  clear  and  definite  averment  of  fraud  or  misrepresentation  sup- 
ported by  evidence,  the  case  is  for  the  jury  to  determine  whether  or 
not  the  signature  to  the  contract  was  fraudulently  obtained. 

Argued  March  10,  1919.  Appeal,  No.  22,  March  T., 
1919,  by  plaintiflf,  from  judgment  of  C.  P.  Perry  Co.,  Nov. 
T.,  1916,  No.  5,  on  verdict  for  defendant  in  the  case  of 
Oxweld  Acetylene  Company  v.  Charles  L.  Johnson.    Be- 
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fore  Gelady,  P.  J.,  Porter,  Trbxjler,  Williams  and  Kbl- 
LBR,  JJ.   Affirmed. 

Assumpsit  on  written  contract  of  sale  of  gas  generator. 
Before  Keller,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  jury  rendered  a  verdict  in  favor  of  the  defendant. 
Plaintiff  appealed. 

Errors  assigned^  among  others,  were  the  charge  of  the 
court,  answers  to  points  and  i»efusal  of  plaintiflPs  motion 
for  judgment  n.  o.  v. 

James  M.  Barnett^  and  with  him  Wilfred  C.  Roszell, 
for  appellantVT" 

WUliam  H.  ^pansier,  aid  with  him  Walter  W.  Ricey 
for  appellee. 

Opinion  by  Trexlbr,  J.,  July  17, 1919 : 

The  agent  of  the  Oxweld  Acetylene  Company  agreed 
verbally  with  the  defendant  to  install  an  acetylehe  plant 
at  the  latter's  residence.  The  agreement  was  to  be  re- 
duced to  writing  and  the  parties  were  to  meet  in  a  neigh- 
boring town  where  the  defendant  was  to  sign  it.  What 
happened  there  is  set  out  in  the  opinion  of  the  learned 
trial  judge  on  a  motion  for  judgment  n.  o.  v.  "Upon  his 
arrival  in  town,  he,  the  defendant,  was  taken  to  a  dimly 
lighted  room  in  the  Mansion  House,  by  the  said  Hooker, 
who  handed  to  the  defendant  the  alleged  prepared  writ- 
ten order  which  he  undertook  to  read  when  he  discovered 
that  he  had  forgotten  his  glasses  and  therefore  because  of 
his  defective  vision  and  the  dim  light  he  was  unable  to 
read  the  paper ;  he  so  informed  the  agent  but  after  hav- 
ing repeatedly  asked  him  if  the  paper  contained  every- 
thing that  had  been  verbally  agreed  upon  at  the  farm  in 
the  afternoon  and  being  each  time  assured  by  him  that 
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everything  so  agreed  upon  was  in  writing,  he  believed 
him  and  signed  the  same/'  The  testimony  of  the  defend- 
ant and  his  wife  both  showed  that  the  written  agreement 
submitted  in  evidence  did  not  embody  the  same  terms  as 
the  verbal  agreement.  Material  parts  were  omitted.  The 
assurances  given  by  the  agent  proved  false.  The  trial 
judge  submitted  to  the  jury  the  question  of  fraud  in  ob- 
taining defendant's  signature  to  the  agreement.  The 
question  involved  as  stated  by  the  appellant  is,  "Was  the 
evidence  of  fraud  in  procuring  the  contract  suflBcient  to 
warrant  the  submission  of  the  case  to  the  jury?"  Both 
the  defendant  and  his  wife  swore  to  the  material  facts. 
It  could  not  be  said  as  a  matter  of  law  that  the  evidence 
before  us  was  not  clear,  precise  and  indubitable.  It  was 
suflScient  to  prove  fraud.  Whether  it  was  true  is  a  ques- 
tion of  fact:  See  Pusic  v.  Salak,  261  Pa.  512;  Gordon  v. 
Great  Atl.  &  Pac.  Tea  Co.,  243  Pa.  330.  This  is  not  a  case 
where  simultaneously  with  the  execution  of  the  contract 
there  was  an  oral  understanding  between  the  parties 
which  was  the  inducement  for  the  making  of  the  written 
contract :  Dynamo  &  Engine  Co.  v.  Cement  Co.,  221  Pa. 
160,  but  such  as  was  present  in  Carrozza  v.  National  L. 
Ins.  Co.,  62  Pa.  Superior  Ct.  153,  where  in  an  application 
for  a  policy  of  life  insurance  the  agent  did  not  truly  re- 
port the  facts  as  given  by  the  insured  or  in  Clayton  v. 
Traction  Co.,  204  Pa.  536,  where  a  release  in  a  i)ersonal 
Injury  case  was  procured  by  fraud.  In  the  latter  case  it 
was  said :  "These  and  other  acts  on  the  part  of  the  com- 
pany's agent,  disclosed  by  the  testimony,  clearly  consti- 
tute fraud,  and  having  been  established  by  the  verdict  of 
the  jury,  they  relieve  the  plaintiff  from  the  binding  force 
of  the  instrument  to  which  she  attached  her  signature. 
The  fraud  perpetrated  in  procuring  it,  vitiated  the  paper 
and  rendered  it  as  inoperative  and  ineffective  as  though 
it  had  .never  been  signed:  In  Green  v.  North  Buffalo 
Township,  56  Pa.  110,  it  is  stated  that  "there  is  a  palpable 
distinction  between  a  defense  resting  upon  facts  which 
are  misstated  in  order  to  induce  a  party  to  enter  into  a 
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bond,  the  contents  of  which  he  knows  and  one  resting  on 
a  misrepresentation  of  the  contents  of  the  instrument 
itself  to  an  illiterate  person."  Although  in  the  present 
case  the  defendant  was  not  illiterate,  the  circumstances 
surrounding  the  signing  of  the  contract  were  such  as 
prevented  him  from  reading  it.  Courts  should  be  slow  in 
allowing  the  integrity  of  written  contracts  to  be  at- 
tacked but  when  such  contracts  are  procured  through 
fraud  they  lose  their  sacred  character  and  if  the  proof  be 
clear,  precise  and  indubitable  they  should  be  set  aside. 

We  think  the  verdict  should  not  be  disturbed. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Finger,  Appellant,  v.  Finger. 

Divorce — Desertion — Absence  without  cause — Insufficient  proof. 
Where  a  husband  fails  to  support  his  wife  and  is  arrested  for  non- 
support  and,  although  suit  is  withdrawn,  afterwards  makes  but 
Bmall  and  infrequent  payments  for  the  maintenance  of  his  wife, 
the  latter  is  not  guilty  of  wilful  desertion  because  she  refuses  to 
live  with  him.  It  is  not  absence  without  cause  for  a  wife  to  refuse 
to  live  with  her  husband  when  he  does  not  provide  adequate  means 
of  support.  Her  refusal  to  live  with  him  is  not  absolute  but  because 
he  cannot  provide  for  the  family,  and  in  such  case  she  is  not  guilty 
of  wilful  and  malicious  desertion. 

Argued  May  2,  1919.  Appeal,  No.  156,  April  T.,  1919, 
by  libellant,  from  decree  of  C.  P.  Allegheny  Co.,  January 
T.,  1918,  No.  656,  refusing  divorce  in  the  case  of  Frank 
Finger,  Jr.,  v.  Bertha  Finger.  Before  Orlady,  P.  J., 
Porter,  Henderson,  Head,  Trbxlbr,  Wiluams  and  Kel- 
ler, JJ.    Affirmed. 

Libel  in  divorce.    Before  Carnahan,  J. 
The  case  was  referred  to  Harry  P.  Bums,  Esq.,  as 
master,  who  recommended  that  the  court  grant  a  divorce. 
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The  court  below,  on  its  own  motion,  stated  that  the  evi- 
dence did  not  disclose  a  case  of  wilful  and  malicious  de- 
sertion and  entered  an  order  refusing  a  decree  in  divorce. 
Libellant  appealed. 

Error  assigned  was  decree  of  the  court. 

Harvey  Morton  Aronson,  and  with  him  Aronson  d 
Aronson,  for  appellant. 

No  appearance  and  no  printed  brief  for  appellee. 

Opinion  by  Trbxleb,  J.,  July  17, 1919 : 

The  wife  left  her  husband  because  he  failed  to  support 
her.  The  testimony  discloses  that  he  never  stuck  to 
any  job  for  a  long  time  and  that  between  jobs  they  had  a 
very  hard  time  to  get  along.  She  had  him  arrested  for 
nonsupport  but  the  case  was  withdrawn  and  after  that 
he  paid  for  her  support,  but  these  payments  were  irregu- 
lar and  at  some  times  very  small.  The  libellant  claims 
that  his  wife's  refusal  to  live  with  him  amounts  to  a  wil- 
ful and  malicious  desertion.    We  think  not. 

He  was  bound  to  support  her  and  failed  in  his  duty. 
Her  refusal  to  live  with  him  is  not  absolute  but  is  because 
he  could  not  provide  for  the  family.  This  is  not  an  ab- 
sence without  reasonable  cause.  Neither  party  under 
the  circumstances  as  presented  is  guilty  of  wilful  and 
malicious  desertion :  Ingersoll  v.  Ingersoll,  49  Pa.  249. 
She  was  justified  in  believing  that  as  he  had  failed  to  sup- 
I)ort  her  since  she  was  with  her  mother,  she  would  fare 
worse  if  he  would  attempt  to  maintain  a  separate  estab- 
lishment. His  course  is  to  demonstrate  his  ability  to 
support  his  family. 

The  decree  of  the  lower  court  refusing  the  divorce  is 
affirmed. 
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Primo,  Appellant,  v.  Safety  Mutual  Fire  Insurance 

Company. 

Insurance — Fire  insurance — Proof  of  loss — Waiver — Local  agent. 
Where  a  property  insured  against  loss  by  fire,  under  a  standard 
insurance  policy,  is  destroyed  by  fire,  and  the  owner  neglects  to  fur- 
nish proof  of  loss  to  the  company  within  sixty  days,  as  provided  by 
the  policy,  or  to  the  local  agent  who  had  countersigned  his  policy 
within  twenty  days,  as  provided  by  the  Act  of  June  27, 1883,  P.  L. 
165,  he  cannot  excuse  his  lack  of  compliance  with  the  covenant  of 
the  policy  as  to  furnishing  proofs  of  loss  by  setting  up  a  verbal 
promise,  made  by  the  local  agent)  to  the  effect  that  he  would  let  him 
know  when  he  had  received  an  answer  from  the  company,  and  that 
the  insured  need  do  nothing  until  he  heard  from  him. 

Argued  March  11,  1919.  Appeal,  No.  294,  Oct.  T., 
1918,  by  plaintiflf,  from  judgment  of  C.  P.  Northampton 
Co.,  No.  66,  June  T.,  1917,  for  defendant  non  obstante 
veredicto  in  case  of  Ri villi  Primo  v.  The  Safety  Mutual 
Fire  Insurance  Company  of  Lebanon,  Pa.  Before  Or- 
LADY,  P.  J.,  Porter,  Trexler,  Wiluams  and  Eelle»,  J  J. 
Affirmed. 

Assumpsit  on  a  policy  of  fire  insurance.  Before  Stew- 
art, P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  jury  rendered  a  verdict  in  favor  of  plaintiflf  for 
5^1,204.21.  Subsequently  the  court  entered  judgment  in 
favor  of  the  defendant  non  obstante  veredicto.  Plaintiflf 
appealed. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant non  obstante  veredicto. 

A.  C.  LaBarre,  for  appellant. — The  notice  to  the  agent 
was  notice  to  the  company  and  his  action  must  be  con- 
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sidered  to  have  waived  any  requirement  as  to  further 
proof  of  loss :  Pennsylvania  Fire  Insurance  Co.  v.  Dough- 
erty, 102  Pa.  568;  Insurance  Co.  v.  Cusick,  109  Pa.  158; 
Roe  V.  Dwelling  House  Insurance  Co.,  149  Pa.  95 ;  Welsh 
V.  London  Assurance  Corporation,  151  Pa.  607;  Mc- 
Gonigle  v.  Susquehanna  Fire  Ins.  Co.,  168  Pa.  1 ;  Sutton 
V.  American  Fire  Ins.  Co.,  188  Pa.  380;  Livingston  v. 
Boston  Ins.  Co.,  255  Pa.  1 ;  Gould  v.  Insurance  Co.,  134 
Pa.  570 ;  Cummins  v.  German  American  Ins.  Co.,  197  Pa. 
61 ;  Mix  V.  Royal  Ins.  Co.,  169  Pa.  639 ;  Bush  v.  Hartford 
Fire  Ins.  Co.,  Appellant,  222  Pa.  419. 

J.  W.  Paff,  of  Smith,  Paff  d  LoAib,  for  appellee,  cited 
Hoffner  v.  Fire  Insurance  Co.,  31  Pa.  Superior  Ct.  461 
Kness  v.  Anchor  Fire  Ins.  Co.,  31  Pa.  Superior  Ct.  521 
Dunn  V.  Farmers'  Fire  Ins.  Co.,  34  Pa.  Superior  Ct.  245 
Edelson  v.  Norwich  Union  Fire  Ins.  Co.,  59  Pa.  Superior 
Ct.  379;  Lafayette  Gould  v.  Dwelling  House  Ins.  Co., 
134  Pa.  570;  Forester  to  use  v.  Teutonia  Fire  Ins.  Co., 
60  Pa.  Superior  Ct.  151 ;  Edwards  v.  Lycoming  County 
Mutual  Fire  Insurance  Co.,  75  Pa.  378;  Calhoun  v.  Gi- 
rard  F.  &  M.  Ins.  Co.,  64  Pa.  Superior  Ct.  82 ;  Devaney 
V.  Northwestern  Nat.  Ins.  Co.,  64  Pa.  Superior  Ct.  510 ; 
Commonwealth  Ins.  Co.  v.  Sennett,  41  Pa.  161;   Ger- 
man American  Ins.  Co.  v.  Hocking,  115  Pa.  398 ;  Desilver 
V.  State  Mut.  Ins.  Co.,  38  Pa.  130. 

Opinion  by  Trexlbr,  J.,  July  17, 1919 : 

This  is  a  suit  on  a  fire  insurance  policy.  There  was  a 
partial  loss.  Some  time  after  the  fire  the  insured  went  to 
the  local  agent  and  told  him  he  had  had  a  fire  and  to 
quote  his  language,  "what  I  lost,  the  horses  and  cows 
and  grain  and  he  wrote  down  and  he  said  all  right  you 
go  home  and  do  nothing  until  I  have  an  answer  from  the 
company  and  when  I  have  answer  from  the  company  J 
will  let  you  know."  The  visit  to  the  ajjent  was  repeated 
several  times  and  each  time  the  agent  told  him  the  same 
thing. 
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The  insured  did  not  within  the  twenty  days  fur- 
nish proofs  of  loss  to  the  local  agent  nor  within  sixty 
days  to  the  company,  see  Act  of  June  27, 1883,  P.  L.  165. 
Can  he  excuse  his  neglect  in  this  respect  by  proving  the 
representations  and  promises  made  by  the  local  agent? 
The  case  is  one  that  would  naturally  appeal  to  one's 
sympathies.  The  insured  was  a  foreigner  not  well  ac- 
quainted with  the  English  language  and  having  very 
little  knowledge  of  business  affairs.  The  conduct  of  the 
agent  was  such  as  to  make  him  believe  that  nothing 
further  was  required  of  him  until  the  agent  sent  word. 
This  court  however  has  repeatedly  held  that  such  verbal 
promises  do  not  release  the  insured  from  the  terms  of  the 
policy.  In  Hottner  v.  Fire  Ins.  Co.,  31  Pa.  Superior  Ct. 
461,  the  facts  were  almost  identical  with  those  now  pre- 
sented and  what  was  said  by  our  Brother  Hbad  in  that 
case  applies  to  this.  "It  is  not  contended  by  the  plain- 
tiff that  he  ever  had  any  correspondence  with  the  com- 
pany at  its  home  office  or  that  he  ever  saw  or  spoke  to 
any  officer,  general  agent,  adjuster  or  other  person  spe- 
cially delegated  to  adjust  and  settle  his  loss.  To  excuse 
his  own  nonperformance  of  the  plainly  expressed  cov- 
enants of  his  contract  the  insured  relies  solely  upon  a 
verbal  promise  of  the  local  agent  that  he  would  do  what- 
ever was  necessary  and  that  the  insured  need  do  nothing. 
There  was  no  agreement  of  any  kind  endorsed  on  the 
policy  to  in  any  way  vary  its  terms  and  no  attempt  made 
to  prove  that  the  powers  of  the  agent,  conferred  on  him 
by  the  company,  were  other  or  greater  than  those  usually 
possessed  by  the  local  soliciting  agents  of  insurance  com- 
panies. If  the  insured,  under  such  circumstances,  chose 
to  rely  on  the  voluntary  promise  of  the  local  agent  as  his 
warrant  for  expunging  from  his  contract  some  of  its  im- 
portant provisions  and  ignoring  the  warnings  therein 
given  against  such  attempts  to  alter  or  waive  the  terms 
of  the  writing  on  which  his  claim  is  founded,  he  placed 
himself  in  the  position  described  by  Agnew,  J.,  in  Mar- 
land  V.  Ins.  Co.,  71  Pa.  3»3,  thus,  'If  deceived  or  lulled 
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into  security  it  was  not  by  any  act  of  the  couipauy,  but 
by  trusting  to  the  mere  opinion  of  one  who  had  no  au- 
thority to  bind  the  company  by  any  such  expression.' " 

The  same  doctrine  was  declared  in  Dunn  v.  Farmer's 
Fire  Insurance  Co.,  34  Pa.  Superior  Ct.  245 ;  Edelson  v. 
Fire  Insurance  Co.,  59  Pa.  Superior  Ct.  379 ;  Calhoon  v. 
Girard  F.  &  M.  Insurance  Co.,  64  Pa.  Superior  Ct.,  82; 
and  Devaney  v.  Northwestern  National  Insurance  Co.. 
64  Pa.  Superior  Ct.  510. 

Judgment  afSrmed. 


Republic  Trust  Company  v.  Gorham,  Appellant. 

Negotiable  instruments — Promissory  notes — Collateral  security 
— Defense — Estoppel. 

In  an  action  on  a  promissory  note  given  to  a  corporation,  and 
subsequently  negotiated  by  its  president  for  his  own  use,  the  maker, 
who  has  received  notice  that  a  bank  holds  such  note  as  collateral 
security  for  another  individual  note  of  the  president  of  the  payee 
corporation,  cannot  offer  as  a  defense  that  the  bank  or  its  assignee 
was  not  a  bona  fide  purchaser  for  value,  etc.,  when  he  made  no  ef- 
fort to  inform  the  bank  that  the  note  was  fraudulently  negotiated, 
or  that  the  officer  of  the  company  had  exceeded  his  authority. 

If  a  party  having  a  right,  stands  by  and  sees  another  dealing  with 
property  in  a  manner  inconsistent  with  that  right,  and  makes  no 
objection  while  the  act  is  in  progress,  he  cannot  afterwards  com- 
plain. 

Argued  Oct.  21,  1918.  Appeal,  No.  84,  Oct.  T.,  1918, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Philadelphia 
Co.,  March  T.,  1917,  No.  264,  on  verdict  for  plaintilBf  in 
case  of  Republic  Trust  Company,  a  Corporation,  to  use  of 
J.  K.  Griflath,  v.  Walter  M.  Gorham,  Trading  as  Henry 
Levis  &  Co.  Before  Orlady,  P.  J.,  Porter,  Head,  Kep- 
HART,  Trbxler  and  Williams,  JJ.    Affirmed. 

Summons  in  assumpsit  on  promissory  note.  Before 
Wbssbl,  J. 
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The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  f  1,387.83.  De- 
fendant appealed. 

Error  assigned,  among  others,  was  the  refusal  of  de- 
fendant's motion  for  judgment  n.  o.  v. 

William  L,  Chrisman,  and  with  him  Samuel  K.  White 
and  Joseph  S,  Clark,  for  appellant. 

The  pledging  of  the  note  of  the  corporation  by  its  presi- 
dent, as  collateral  security  for  his  own  loan,  put  the  trust 
company  upon  inquiry:  Garrard  v.  Pittsburgh  &  Con- 
nellsville  R.  R.  Co.,  29  Pa.  154;  Schmitt  v.  Potter  Title  & 
Trust  Company,  61  Pa.  Superior  Ct.  301. 

The  failure  of  the  defendant^to  respond  to  the  notice 
of  the  trust  company  that  it  held  his  note,  did  not  work 
an  estoppel :  Koch's  Est.,  148  Pa.  159 ;  Logan  v.  Gardner, 
136  Pa.  588;  Commonwealth  v.  Moltz,  10  Pa.  527; 
Wright's  App.,  99  Pa.  425. 

Percival  H.  Orangery  and  with  hiin  J.  Howard  Reher, 
for  appellee,  cited:  Lord  v.  Ocean  Bank,  20  Pa.  384;^ 
Chestnut  St.  Tr.  &  Sav.  Fund  Co.  v.  Hart,  217  Pa.  506; 
Negotiable  Instrument  Act  of  May  16,  1901,  P.  L.  194; 
Lancaster  Co.  Nat.  Bk.  v.  Garber,  178  Pa.  91;  Cox  & 
Sons  V.  Northampton  Brew.  Co.,  245  Pa.  418. 

Opinion  by  Trexlbr,  J.,  July  17, 1919 : 

The  defendant,  Walter  M.  Gorham,  trading  as  Henry 
Levis  &  Co.,  gave  his  note  for  f  1,000  to  the  Lykens  Val- 
ley Construction  Company.  It  was  the  understanding 
that  this  note  was  to  be  used  for  the  purpose  of  raising 
money  for  the  building  of  a  railroad,  the  maker,  in  con- 
nection with  a  number  of  others,  having  made  arrange- 
ments to  loan  their  credit  to  the  company  by  giving  it 
notes.      The    note    given    was    endorsed    by    the    de^ 
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fendant  company  by  its  president  and  secretary 
and  also  bore  the  individual  endorsement  of  Har- 
rington, the  president  and  in  this  shape  was  pre- 
sented by  Harrington  to  the  Republic  Trust  Company  as 
collateral  security  for  a  $3,000  note  which  Harrington 
presented  to  the  trust  company  for  discount.  The  note 
was  subsequently  sold  under  its  terms  by  the  trust  com- 
pany, and  assigned  to  GriflSth,  the  use-plaintiflf.  The  ver- 
dict of  the  jury  settles  the  fact  that  neither  the  trust  com- 
pany nor  Griffith  had  any  knowledge  of  the  limited  pur- 
pose for  which  the  note  had  been  placed  in  circulation. 

The  defense  to  the  note  is  that  the  trust  comi)any  was 
not  a  bona  fide  holder,  for  at  the  time  the  note  was  taken 
by  it,  on  the  face  it  showed  that  it  was  payable  to  the 
Lykens  Valley  Construction  Company  and  the  proceeds 
of  the  note  of  $3,000  for  which  it  was  offered  as  collat- 
eral were  put  to  the  personal  account  of  Harrington; 
therefore  the  trust  company  knew  that  the  corporate 
property  was  being  used  by  Harrington  for  his  own  per- 
sonal ends  and  was  thereby  put  upon  inquiry:  see 
Schmitt  V.  Potter  T.  &  Tr.  Co.,  61  Pa.  Superior  Ct.  301. 

Whether  this  position  be  correct  or  not  we  do  not  think 
we  are  called  upon  to  decide.  On  the  day  Harrington 
had  his  dealings  with  the  trust  conxpany  a  letter  was  sent 
by  the  trust  company  of  which  the  following  is  a  copy : 

"Philadelphia,  June  28, 1911 
"Henry  Levis  &  Co.,  "  ( Stamped ) 

"26  S.  15th  St.,  "Received 

"Philadelphia.  "Jun  29,  1911 

"Ans 

"Gentlemen : 

/  "I  beg  leave  to  advise  you  that  we  have  this  day  mtide  a 
demand  loan  to  W.  E.  Harrington,  for  which  he  gives  us, 
as  part  collateral,  your  note  of  $1,000.  dated  June  26, 
1911,  to  the  order  of  the  Lykens  Valley  Construction  Co. 
and  endorsed  by  the  Company  and  W.  E.  Harrington. 
'TTours  very  truly,       W.  C.  Pollock,  Jr., 

"Treasurer.^' 


Digitized  by  VjOOQIC 


REPUBLIC  TRUST  CO.  v.  GORHAM,  AppeUant.    415 
412,  (1919).]  Opinion  of  the  Court. 

This  letter  was  received  by  the  defendant  and  never  an- 
swered. At  the  time  the  letter  was  sent  the  money  still 
remained  to  the  credit  of  Harrington,  not  having  been 
checked  out.  There  was  a  balance  in  excess  of  the 
amount  in  question  until  July  14th.  One  thing  is  cer- 
tain, if  Gorham,  when  he  received  the  letter  of  advice,  had 
informed  the  trust  company,  it  could  have  protected  itself 
against  any  loss  by  reason  of  the  acceptance  of  this  col- 
lateral. Defendant  takes  the  position  that  there  was  no 
duty  imposed  upon  him  to  notify  the  trust  company,  the 
transaction  being  closed,  the  note  having  been  accepted 
and  the  proceeds  of  the  transaction  having  been  placed  to 
Harrington's  credit,  hrhere  is  no  doubt  about  it  that  es- 
toppel will  arise  by  silence  when  there  is  a  duty  to  speak. 
"If  the  payer  of  a  note  stands  by  and  sees  it  assigned  to 
a  third  person  without  giving  the  assignee  notice  of  an 
existing  defense,  he  shall  afterward  pay  the  amount  of 
the  note  to  the  assignee  although  the  consideration  there- 
of should  have  entirely  failed ;  and  whether  his  conduct 
proceeded  from  ignorance  or  design" :  Decker  v.  Eisen- 
hauer,  1  P.  &  W.  476.  This  is  followed  in  our  recent  case 
of  Livengood  v.  Hay,  55  Pa.  Superior  Ct.  134.  We  do 
not  think  that  the  fact  that  the  plaintiif  was  not  actually 
induced  to  make  the  loan  to  Harrington  by  reason  of  any 
action  on  the  part  of  defendant  changes  the  matter.  The 
same  principle  of  equity  which  would  have  compelled  him 
to  speak  before  the  transaction  was  complete  would  bind 
him  to  inform  the  trust  company  of  the  infirmity  in  the 
note.  In  Little  v.  William  F.  Fearon  &  Co.,  252  Pa.  430, 
we  find,  "If  a  party  having  a  right  stands  by  and  sees  an- 
other dealing  with  property  in  a  manner  inconsistent 
with  that  right,  and  makes  no  objection  while  the  act  is 
in  progress,  he  cannot  afterwards  complain." 

When  this  collateral  was  accepted  by  the  trust  com- 
pany, if  we  admit  arguendo  that  the  transaction  re- 
quired inquiry  by  the  trust  company,  we  think  that  the 
duty  was  upon  the  defendant  when  such  inquiry  was 
made  to  give  the  information,  even  if  the  inquiry  was 
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made  after  the  transaction  was  closed  for  the  trust  com- 
pany was  still  in  a  position  to  protect  its  rights  and  the 
very  nature  of  the  transaction,  the  note  being  accepted 
as  part  collateral,  would  bring  the  knowledge  home  to  the 
defendant  that  the  note  was  not  the  only  factor  in  the 
dealings  between  the  trust  company  and  Harrington  but 
that  other  elements  entered  into  it  and  that  notice  of  the 
infirmity  in  the  note  might  enable  the  bank  to  protect 
itself  in  some  other  way. 
Judgment  affirmed. 


Stone  &  Co.  v.  D.,  L.  &  W.  R.  R.  Co.,  Appellant. 

Common  carriers — Bailment — Delivery  hy  mistake — Liability. 

A  delivery,  by  a  common  carrier,  of  a  shipment  consigned  to  its 
care,  otherwise  than  in  accordance  with  the  bill  of  lading,  is  at 
the  carrier's  risk.  The  title  remaining  in  the  consignor  until  an 
authorized  delivery,  the  carrier  was  bound  to  deliver  the  shipment 
to  the  person  to  whom  the  owner  consigned  it. 

K  delivery  of  goods  be  made  to  a  person  other  than  the  consignee, 
though  innocently  and  by  mistake  but  without  the  order  of  the  con- 
signor, the  carrier  is  liable  to  the  consignor  in  case  of  loss. 

Argued  March  5,  1919.  Appeal,  No.  38,  March  T., 
1919,  from  judgment  of  C.  P.  Lackawanna  County, 
March  T.,  1915,  No.  1023,  in  favor  of  plaintiff  in  the  case 
of  W.  A.  Stone  and  George  F.  Bortz,  trading  as  W.  A. 
Stone  &  Co.,  v.  The  Delaware,  Lackawanna  &  Western 
Railroad  Company.  Before  Orlady,  P.  J.,  Poetbr, 
Trbxler,  Williams  and  Keller,  JJ.    Affirmed. 

Assumpsit  to  recover  value  of  a  car  of  coal  alleged  to 
have  been  lost  in  transit.    Before  Edwarm,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  case  was  referred  to  Walter  L.  Schanz,  Esq.,  as 
referee,  who  recommended  that  judgment  be  entered  in 
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favor  of  plaintiff  and  against  defendant  in  the  sum  of 
?206.59.  Exceptions  were  filed  to  this  report,  which  the 
court  overruled  and  entered  judgment  in  accordance  with 
the  report  of  the  referee.    Defendant  appealed. 

Errors  assigned  were  in  overruling  the  exceptions  to 
the  report  of  the  referee  and  in  entering  judgment  in 
favor  of  the  plaintiff. 

J.  H.  Olwer,  for  appellant. 

Ralph  W.  Rymer,  and  with  him  Roswell  H.  Patterson 
and  Elmer  D.  Adair,  for  appellee. 

Opinion  by  Trexler,  J.,  July  17, 1919 : 

The  George  F.  Lee  Company,  Kingston,  Pa.,  shipped 
a  carload  of  chestnut  coal  billed  to  W.  A.  Stone  &  Com- 
pany, the  plaintifif,  Black  Rock,  N.  Y.,  via.  D.,  L.  &  W. 
R.  R.  Co.,  and  while  the  coal  was  in  course  of  shipment 
the  consignees  directed  the  carrier  to  ship  the  car  by  con- 
necting railroad  to  Maynard  &  Co.,  Collingswood,  Ohio. 
When  the  car  arrived  at  Buffalo,  it  was  mistakenly  de- 
livered to  the  D.,  L.  &  W.  Coal  Co.  and  disposed  of  by 
that  company.  The  number  of  the  car  in  question  was 
73300.  Through  a  partial  similarity  of  number,  a  car  of 
the  D.,  L.  &  W.  containing  chestnut  coal  and  numbered 
73000  was  sent  to  Maynard  &  Co.,  who  received  it,  but 
never  paid  Stone  &  Co.  for  it.  Stone  &  Co.  now  sue  the 
carrier  for  the  loss  of  the  car. 

The  D.,  L.  &  W.  R.  R.  Co.,  the  bailee  of  the  car  was 
under  duty  to  deliver  in  accordance  with  its  contract,  the 
identical  goods  committed  to  its  care:  Penn  R.  Co.  v. 
Stem  &  Spiegel,  119  Pa.  24 ;  Commonwealth  v.  Fleming, 
130  Pa.  138.  "It  cannot  be  questioned  for  a  moment  that 
it  was  the  duty  of  the  carrier  to  deliver  the  goods  to  the 
person  to  whom  the  owner  consigned  them.  If  the  car- 
rier does  not  so  deliver  them,  he  acts  at  his  peril,  and  the 
whole  risk  of  a  wrong  delivery  rests  upon  him" :  Wem- 
Vol.  Lxxn — 27 
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wag  V.  R.  R.  Co.,  117  Pa.  46.  In  Shenk  v.  Stean  Pro- 
peller Co.,  60  Pa.  109,  we  find  "Whatever  doubt  may 
hang  over  the  question  as  to  the  termination  of  a  car- 
rier's or  other  bailee's  responsibility,  there  is  one  point 
which  is  indisputable,  that  he  must  take  care  at  his  peril 
that  the  goods  are  delivered  to  the  right  person,  for  a  de- 
livery to  a  wrong  person  renders  him  clearly  responsible 
though  innocently  and  by  mistake.''  This  is  the  law 
generally  and  is  in  accordance  to  the  decisions  in  other 
states :  10  Corpus  Juris  249. 

There  are  cases  where  the  delivery  of  the  identical 
goods  need  not  be  made  such  as  where  grain  is  shipped 
consigned  to  an  elevator  but  there  is  no  evidence  of  any 
such  usage  existing  as  to  the  handling  of  coal. 

The  referee  found  as  a  fact  that  there  was  no  conduct 
on  the  part  of  Stone  &  Co.,  which  amounted  to  acquies- 
cence in  delivery  of  car  No.  73000  in  place  of  car  No. 
73300  and  further  that  there  was  no  evidence  upon  which 
he  could  base  an  estoppel  or  ratification  on  the  part  of 
Stone  &  Co. 

As  to  the  relations  existing  between  the  railroad 
company  and  Maynard  &  Co.,  we  need  not  concern  our- 
selves in  this  case. 

The  defendant  was  bound  to  deliver  the  identical  car 
of  coal  and  having  failed  to  do  so  must  account  for  its 
loss.  The  substitution  of  another  car  and  the  acceptance 
of  the  altered  position  by  all  parties  concerned  would 
have  been  an  easy  solution  of  the  question,  but  this  would 
have  been  a  matter  of  grace.  The  consignors  have  a  right 
to  insist  that  the  contract  of  carriage  shall  be  literally 
carried  out. 

The  defendant  claims  that  the  wrong  party  has 
brought  the  suit;  that  Maynard  &  Co.  were  the  con- 
signees and  that,  therefore,  the  title  to  the  coal  when  lost 
was  in  them  and  they  are  the  only  parties  that  can  bring 
suit.  This  argument  seems  to  be  raised  as  a  last  resort 
by  defendant.  A  careful  reading  of  the  record  does  not 
show  that  this  subject  was  broached  before  the  referee 
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and  is  not  raised  specifically  by  any  of  the  assignments 
of  error.  In  fact  in  the  negotiations,  the  railroad  com- 
pany recognized  its  liability  and  requested  Stone  &  Co. 
to  present  their  bill  for  the  coal.  There  was  no  reason 
why  Maynard  &  Co.  should  sue  the  carrier  for  they  had 
lost  nothing.  Stone  &  Co.  cannot  hold  Maynard  &  Co.  for 
they  have  no  charge  on  their  books  against  them  and  ac- 
cording to  the  finding  of  the  referee,  the  car  of  coal  No. 
73300  was  excluded  from  their  transactions,  so  there  is 
no  question  of  title  or  liability  arising  between  these  two 
parties.  We  would  be  loath  at  this  late  stage  of  the 
proceedings  to  consider  a  question  which  should  have 
been  raised  in  the  beginning  when  the  defendant's  side 
was  heard  and  not  at  the  end  of  the  litigation. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


In  re  Incorporation  of  Borough  of  Forest  Hills 

(No.  1). 

Boroughs — Borough  code — Incorporation — Act  of  May  H,  1916, 
P,  L.  S12,  Chapter  2,  Article  /. 

On  a  petition  for  the  incorporation  of  a  borough  the  court  may 
refer  the  task  of  taking  testimony  to  an  examiner,  for  the  purpose 
of  making  an  investigation,  imder  the  provisions  of  the  Act  of  May 
14,  1915,  P.  L.  312,  Chapter  2,  Article  I.  Sections  1.  2.  3,  and  4. 

Constitutional  law — Election  districts — Incorporation  of  borough. 
The  fact  that  a  small  triangular  piece  of  ground  will  be  cut  off 
from  the  rest  of  a  township,  by  the  incorporation  of  a  borough, 
does  not  violate  Section  2,  of  Article  VIII,  of  the  Constitution, 
providing  that  townships  shall  form  or  be  divided  into  election  dis- 
tricts of  compact  and  contiguous  territory,  etc.  The  mere  separa- 
tion of  portions  of  the  township  is  not  contrary  to  the  provisions  of 
the  Constitution,  unless  such  separation  results  in  the  disfran- 
chisement of  the  voters  in  the  districts  affected. 

Argued  November  19,  1918.  Appeal,  No.  66,  April 
T.,  1919,  by  Harry  T.  Seawright,  John  J.  Gallagher  and 
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Thomas  M.  Gallagher,  Exceptants,  from  the  decree  of 
Q.  S.  Allegheny  Co.,  Oct.  T.,  1917,  No.  1,  in  the  matter 
of  the  petition  for  the  incorporation  of  the  Borough  of 
Forest  Hills.  Before  Oblady,  P.  J.,  Pobtbb,  Henderson, 
Head,  Trbxlee  and  Williams,  J  J.   AflSrmed. 

Exceptions  to  petition  for  incorporation  of  Borough  of 
Forest  Hills  out  of  a  part  of  Braddock  Township  and  a 
part  of  Wilkins  Township,  Allegheny  Co.  Before  Was- 
SON,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  dismissed  the  exceptions  and  granted  the  de- 
cree incorporating  the  Borough  of  Forest  Hills. 

Error  assigned,  among  others,  was  the  decree  of  the 
court. 

Ralph  J.  Brown,  and  with  him  8.  R,  McClure,  for  ap- 
pellants.— The  court  has  no  power  to  appoint  an  ex- 
aminer to  take  testimony:  Wayne  Borough  Incorpora- 
tion, 12  Pa.  Superior  Ct.  363. 

The  incorporation  of  the  borough  was  unconstitu- 
tional: Article  VIII,  Section  2,  of  the  Constitution  of 
Pennsylvania. 

J.  C.  Boyer,  of  Boyer,  Jones  &  Morton,  for  appellee, 
cited:  Borough  Code,  Act  of  May  14,  1915,  P.  L.  312; 
Herndon  Borough,  19  Pa.  Superior  Ct.  127 ;  Middleton 
V.  Middleton,  187  Pa.  612 ;  Act  of  May  11, 1901,  P.  L.  177. 

Opinion  by  Trexler,  J.,  July  17, 1919 : 

This  was  a  proceeding  for  the  incorporation  of  a  bor- 
ough. Under  the  Act  of  xVssembly  of  May  14, 1915,  P.  L. 
312,  Ch.  2,  Article  I,  Sections  1,  2,  3  and  4,  after  provid- 
ing for  the  application,  its  presentation  to  the  court  and 
notice,  the  act  requires,  "the  court  at  said  term,  if  it 
shall  find  that  the  conditions  prescribed  by  the  article 
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have  been  complied  with,  may  grant  the  prayer  of  the 
petitioners  and  make  a  decree  accordingly;  but  if  the 
court  shall  deem  further  investigation  necessary  they 
may  make  such  order  thereon  as  to  right  and  justice 
shall  appertain."  The  court  appointed  a  commissioner  to 
take  testimony  and  return  the  same  to  the  court  for  fur- 
ther action.  The  appellants  contend  that  this  action 
was  illegal ;  that  under  the  act  the  decision  of  the  case 
was  with  the  court  and  it  could  not  pass  the  responsi- 
bility to  a  commissioner  and  if  the  court  desired  further 
investigation,  it  was  in  duty  bound  to  make  the  necessary 
inquiry  and  hear  and  determine  the  matter.  Reliance  is 
had  on  the  case  of  Wayne  Borough,  12  Pa.  Superior  Ct. 
363.  That  case  arose  under  the  Act  of  June  26, 1895,  P. 
L.  389,  which  provides  "that  the  court  after  a  full  in- 
vestigation of  the  case"  may  grant  the  prayer  for  incor- 
poration. It  was  there  held  that  a  reference  to  a  master 
to  take  testimony  and  make  report  to  the  court  and  the 
adoption  of  the  report  was  not  a  compliance  with  the  act 
but  was  relinquishing  a  judicial  function.  There  is  a 
vital  distinction  between  that  case  and  this.  In  the  one 
before  us  the  order  is  merely  to  take  the  testimony  of 
witnesses.  The  examiner  had  no  part  in  determining  the 
question  before  the  court.  No  judicial  discretion  was 
passed  to  him.  He  merely  acted  as  the  agent  of  the  court 
to  take  the  testimony.  In  the  Wayne  Borough  case,  the 
commissioner  passed  on  the  merits  of  the  case.  If  we 
read  the  opinion  in  that  case,  we  find  it  expressly  states 
that,  "the  master  was  not  appointed  to  take  testimony  of 
the  witnesses  merely."  "The  proceedings  were  not  only 
referred  to  the  master  but  the  decree  is  founded  upon  the 
master's  report."  There  is  also  a  difference  between  the 
two  acts.  The  Act  of  1895  provides  for  a  full  investi- 
gation of  the  case  by  the  court  while  the  Act  of  1915,  as 
stated  above  provides  that  if  the  court  desires  further  in- 
vestigation it  shall  make  such  order  as  to  right  or  justice 
shall  appertain.  The  reference  to  the  examiner  was  with- 
in the  power  of  the  court.    It  infringed  no  one's  right, 
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denied  justice  to  no  one  and  did  not  in  any  way  interfere 
with  the  judicial  discretion  imposed  upon  the  court  by 
the  act. 

By  the  erection  of  this  borough,  a  small  triangular 
piece  of  ground  was  cut  oflf  from  the  rest  of  the  township 
and  it  is  argued  that  this  renders  the  incorporation  of 
the  borough  illegal.  Article  VIII,  Section  11,  of  the  Con- 
stitution provides  that  townships  shall  form  or  be  di- 
vided into  election  districts  of  compact  and  contiguous 
territory  in  such  manner  as  the  court  of  quarter  sessions 
may  direct,  and  it  is  argued  that  the  separation  of  the 
portions  of  this  township  violates  this  provision  of  the 
Constitution.  We  find  nothing  on  the  record  to  impeach 
the  regularity  of  the  proceedings.  The  cutting  out  of 
a  small  portion  of  the  township  is  merely  incidental  to 
the  defining  of  the  boundary  of  the  new  borough.  There 
is  nothing  to  show  that  the  separated  parts  cannot  form 
separate  election  districts.  We  have  no  complaint  here 
from  any  one  residing  in  either  part  that  he  is  disfran- 
chised. In  the  extension  of  cities  and  boroughs,  situa- 
tions necessarily  arise  which  destroy  the  regular  contour 
of  townships  and  reduce  election  districts  very  material- 
ly, but  unless  voters  are  disfranchised,  we  see  no  reason 
for  holding  that  such  changes  are  unlawful.  All  the 
Constitution  requires  is  that  election  districts  shall  be 
composed  of  compact  and  contiguous  territory.  Both  of 
the  parts  of  the  township  which  are  left  after  the  erec- 
tion of  this  borough  can  properly  be  said  to  be  of  com- 
pact and  contiguous  territory. 

Decree  affirmed.    Appellants  for  costs. 
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In  re  Incorporation  of  Borough  of  Forest  HiUs 

(No.  2). 

Argued  November  19, 1918.  Appeal,  No.  67,  by  Town- 
ship of  Braddock,  Township  of  Wilkins,  and  School  Dis- 
trict of  Township  of  Wilkins,  from  the  decree  of  Q.  S. 
Allegheny  Co.,  October  T.,  1917,  No.  1,  in  the  matter  of 
the  petition  for  the  incorporation  of  the  Borough  of  For- 
est Hills.  Before  Orlady,  P.  J.,  Pobtbe,  Hbndejbson, 
H^jEAD,  Tbbxlbr  and  Williams,  J  J.    Affirmed. 

Opinion  by  Tbexlbb,  J.,  July  17, 1919 : 
For  the  reasons  set  forth  in  No.  66,  April  Term,  1919, 
the  decree  is  affirmed.    Appellants  for  costs. 


Borough  of  Wilkinsburg,  Appellant,  v.  Public  Serv- 
ice Commission. 

Constitutional  law — Public  service  corporations — Street  railways 
— Contracts  with  municipalities— Rates. 

1.  The  enactment  of  the  Public  Service  Company  Law  (Act  of 
Tuly  26,  1913,  P.  L.  1374)  gave  to  the  Public  Service  Commission 
•*the  power  to  inquire  into  and  regulate  the  service,  rates,  fares, 
tolls  or  charges  of  any  and  all  public  service  corporations"  and  is  a 
valid  delegation  of  the  police  power  of  the  Commonwealth. 

2.  A  contract  with  a  public  service  corporation  fixing  rates  for 
service,  whether  for  a  definite  or  indefinite  period,  has  no  binding 
force,  when  its  terms  conflict  vnth  the  rates  fixed  in  the  method 
prescribed  by  the  Public  Service  Company  Law;  and  this  is  so 
even  where  there  has  been  a  limitation  by  a  municipality  of  the 
rates  to  be  charged  by  a  public  service  company,  contingent  upon 
the  consent  of  the  municipality  to  the  use  of  its  streets. 

3.  The  franchises  of  a  street  railway  company  conferred  in  ac- 
cordance with  Section  9  of  Article  XVU  of  the  Constitution  of 
Pennsylvania,  providing  that  "no  street  passenger  railway  company 
shall  be  constructed  within  the  limits  of  any  city,  borough  or  town- 
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ship  without  the  consent  of  its  local  authorities/'  does  not  remove 
the  subjects  contained  therein  from  the  domain  of  legislative  action. 
A  general  law,  designed  to  affect  all  public  service  corporations,  of 
the  State,  applies  equally  to  companies  operating  under  ordinances 
which  regulate  rates  as  a  condition  precedent  to  the  consent  of  the 
municipality,  or  under  franchises  in  which  the  rates  are  not  so  regu- 
lated. 

ConsHtuHonal  laiv— Constitution  of  Pennsylvania — Police  power 
— Constitution  of  the  United  States^-Impairment  of  contracts. 

Section  9  of  Article  XVII  of  the  Constitution  of  Pennsylvania, 
construed  in  connection  with  Section  3  of  Article  XVI  of  the  same 
Constitution,  providing  that  '*the  exercise  of  the  police  power  of 
the  State  shall  never  be  abridged  or  so  construed  as  to  permit  cor- 
porations to  conduct  their  bxisiness  in  such  manner  as  to  infringe 
the  equal  rights  of  individuals  or  the  general  well-being  of  the 
State,"  does  not  deprive  the  State  of  authority  to  regulate  the  rat^ 
of  public  service  corporations  for  the  general  welfare  of  its  inhabit- 
ants. It,  therefore,  follows  that  when  parties  enter  into  a  contract 
with  a  public  service  corporation,  relating  to  rates,  they  are  pre- 
sumed to  have  done  so  with  the  knowledge  that  the  right  of  the 
State  to  exercise  this  police  power,  in  the  future,  is  expressly  re- 
served, and  that,  where  the  common  weal  and  the  interests  of  the 
public  demand  that  the  provision  of  the  contract  thus  entered  into 
shall  be  modified,  it  can  be  done  without  any  violation  of  the  pro- 
vision of  the  Constitution  of  the  United  States  with  reference  to 
the  impairment  of  the  obligation  of  contracts. 

Porter  and  Henderson,  J  J.,  dissent. 

Argued  Dec.  4,  1918.  Appeal,  No.  71,  April  T.,  1919, 
by  Borough  of  Wilkinsburg,  from  the  order  of  the  Public 
Service  Commission  of  Pennsylvania,  Complaint  Docket 
1883,  in  the  case  of  the  Borough  of  Wilkinsburg  v.  The 
Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania  on  appeal,  and  The  Pittsburgh  Railways 
Company  and  James  D.  Gallery,  H.  S.  A.  Stewart  and 
Charles  A.  Fagan,  Receivers  of  The  Pittsburgh  Railways 
Company.  Before  Orlady,  P.  J.,  Porter,  Henderson, 
Head,  Kephart,  Trexler  and  Whxtams,  JJ.    Affirmed. 

Prom  the  record  it  appeared  that  the  Pittsburgh  Rail- 
ways Company,  a  public  service  company  engaged  in  the 
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transportation  of  persons  and  property  in  Wilkinsburg, 
filed  a  schedule  of  rates  with  the  Public  Service  Com- 
mission providing  for  an  increase  of  fares.  The  Borough 
of  Wilkinsburg  then  filed  a  complaint  with  the  Public 
Service  Commission  averring  that,  agreeably  to  Article 
XVII,  Section  9,  of  the  Constitution  of  Pennsylvania, 
the  complainant  borough  had  given  its  consent  to  various 
street  railway  companies  to  construct  street  passenger 
railways  in  the  borough  limits^  and  in  certain  duly  en- 
acted and  accepted  ordinances,  had  prescribed,  as  a  con- 
dition to  its  consent,  certain  maximum  fares  to  be 
charged  by  the  said  railway  companies ;  that  the  Pitts- 
burgh Railways  Companyj  as  lessee,  having  itself  for 
years  complied  with  these  ordinances,  now  proposed  to 
enjoy  these  consents,  and  at  the  same  time  violate  the 
terms  thereof,  by  an  increase  of  fares  pursuant  to  tariffs 
on  file  with  the  commission,  in  violation  of  the  Constitu- 
tion of  Pennsylvania  and  also  of  Article  I,  Section  10,  and 
Article  XIV  of  the  Constitution  of  the  United  States. 
The  complainant  further  petitioned  that  the  commission 
make  an  order  refusing  its  sanction  to  the  proposed 
action  of  the  applicant. 

The  commission  made  the  following  order : 
We  find  that  the  Public  Service  Commission  under  its 
organic  act  is  charged  with  the  duty  and  responsibility 
of  determining  whether  the  rates  under  attack  are  un- 
just, unreasonable,  or  unjustly  discriminatory  or  un- 
duly or  unreasonably  preferential,  and  that  there  are  no 
constitutional  or  statutory  inhibitions  to  our  so  doing, 
therefore  the  complaint  will  be  set  down  for  further 
hearing  in  accordance  with  these  findings  and  conclu- 
sions. 

Error  assigned  was  the  order  of  the  commission. 

W.  TF.  Acheson^  Jr.^  of  Sterrett  d  Achesorv,  and  with 
him  Brown,  Stewart  d  Bostwirlc,  for  appellant. — Under 
Section  9  of  Article  XVII  of  the  Constitution  of  Penn- 
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sylyania^  the  consent  of  the  mnnicipality  to  the  entrance 
on  its  streets  by  a  railway  company  was  essential,  and 
the  conditions  imposed  in  such  consent  are  binding: 
McKeesport  v.  Citizens  Passenger  Ry.  Co.,  2  Pa.  Supe- 
rior (5t.  249;  Plymouth  Township  v.  Chestnut  Hill  & 
Norristown  Ry.,  168  Pa.  181 ;  Carlisle  &  Mechanicsburg 
Street  Ry.  Company's  Appeal,  245  Pa.  561 ;  Allegheny 
V.  Millvale,  Etna  &  Sharpsburg  Street  Ry.  Co.,  159  Pa. 
411;  Ash  worth  v.  Pittsburgh  Rys.  Co.,  231  Pa.  539; 
West  Chester  Borough  v.  Cable  Co.,  227  Pa.  384 ;  Miners- 
ville  Borough  v.  Schuylkill  Electric  Ry.  Company,  205 
Pa.  394;  McKeesport  v.  Ry.  Co.,  252  Pa.  142. 

The  Public  Service  Acts  confer  no  jurisdiction  on  the 
commission  to  interfere  with  the  terms  of  these  consents, 
but,  on  the  contrary,  recognize  their  inviolability:  Al- 
lied Associations  of  Philadelphia  v.  Philadelphia  Rapid 
Transit  Company,  P.  U.  R.,  1917E,  945;  Re  United  Rys. 
Co.,  P.  U.  R.,  1918D,  392;  Re  United  Rys.  Co.,  P.  U.  R., 
1918B,  834;  N.  Y.  &  North  Shore  Traction  Co.  Case, 
P.  U.  R.,  1918A,  893. 

To  construe  the  Public  Service  Company  Acts  as 
nullifying  the  conditional  consents  of  the  municipalities 
is  contrary  to  Section  10,  Article  I,  and  Article  XIV  of 
the  Constitution  of  the  United  States:  Traction  Com- 
pany V.  Reynolds,  244  U.  S.  547 ;  Detroit  United  Ry.  v. 
Michigan,  242  U.  S.  238;  Point  Bridge  Company  v.  Pitts- 
burgh  Rys.  Co.,  240  Pa.  105. 

Reed,  Smith,  Shaw  &  Beal,  A.  W,  Robertson  and  John 
C.  Bane,  for  Pittsburgh  Railways  Company  and  the  Re- 
ceivers of  Pittsburgh  Railways  Company,  appellees. — 
The  contracts  between  the  public  service  corporations 
and  the  municipality  must  be  presumed  to  have  been  en- 
tered into  with  the  knowledge  that  they  could  not  with- 
draw the  subject-matter  thereof  from  the  police  power 
of  the  Commonwealth:  Hudson  County  Water  Co.  v. 
McCarter,  209  U.  S.  349;  Chicago,  Burlington  &  Quincy 
R.  R.  Co.  V.  Nebraska,  179  U.  S.  57;  Louisville  &  Nash- 
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ville  R.  R.  Co.  v.  Mottley,  219  U.  S.  467;  City  of  Ben- 
wood  V.  Public  Service  Commission,  75  W.  Va.  127; 
Manitowac  v.  Manitowac  &  Northern  Traction  Co.,  145 
Wisconsin  13. 

The  regulation  and  control  of  rates  of  fare  to  be 
charged  by  a  public  service  company  is  unquestionably 
within  the  police  power  of  the  State  and  the  Public  Serv- 
ice Company  Law  is  a  valid  and  constitutional  exercise 
of  it:  ReUef  Electric  Light  &  Power  Co.'s  Petition,  63 
Pa.  Superior  Ct.  1;  Munn  v.  Illinois,  94  U.  S.  113;  Chi- 
cago, Burlington  &  Quincy  R.  R.  Co.  v.  Iowa,  94  U.  S. 
155;  Portland  Ry.,  Light  and  Power  Co.  v.  Railroad 
Commission  of  Oregon,  229  U.  S.  397 ;  State  of  Wash- 
ington ex  rel.  Webster  v.  Superior  Court,  67  Washington 
37;  Louisville  &  Nashville  R.  R.  Co.  v.  Mottley,  219  U. 
S.  467. 

The  Public  Service  Commission  had  jurisdiction  to  de- 
termine whether  the  rates  complained  of  by  the  appellant 
were  unjust,  unreasonable  and  discriminatory:  Belle- 
vue  Borough  v.  Ohio  Valley  Water  Co.,  245  Pa.  114;  St. 
Clair  Borough  v.  Tamaqua  and  Pottsville  Electric  Ry. 
Co.,  259  Pa.  462;  Leiper  v.  Baltimore  &  Phila.  R.  R.  Co., 
262  Pa.  328;  Turtle  Creek  Borough  v.  Pennsylvania 
Water  Co.,  243  Pa.  415. 

H.  B.  Gill,  and  with  him  W.  B.  Linn.,  for  Scranton  Ry. 
Co. 

Berne  H.  Evans,  Counsel,  and  with  him  John  Fow 
Weiss,  Assistant  Counsel,  for  the  Public  Service  Com- 
mission. 

Opinion  by  Trexlbr,  J.,  July  17, 1919 : 

The  Pittsburgh  Railways  Company  has  filed  with  the 
Public  Service  Commission  a  schedule  increasing  its 
passenger  fares.  The  increase  applies  to  the  service  in 
Wilkinsburg.  The  borough  protests  against  it,  alleg- 
ing that  the  proposed  rates  are  unjust  and  unreasonable 
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and  that  they  are  contrary  to  the  terms  of  the  ordinance 
of  the  borough  granting  the  street  railway  company  the 
right  to  construct  its  tracks  on  the  streets  of  the  borough, 
in  that  said  ordinance  prescribes  certain  maximum  rates 
to  be  charged,  and  that  the  proposed  rates  are  higher 
than  the  rates  so  fixed. 

The  question  before  us  is,  has  the  Public  Service  Com- 
mission authority  to  pass  upon  the  reasonableness  of 
street  railway  rates  fixed  by  ordinance  as  a  condition  to 
the  consent  given  by  the  municipality  for  the  laying  of 
the  tracks  of  the  company  on  the  streets?  Can  such  fares 
be  increased  by  the  commission? 

"No  street  passenger  railway  shall  be  constructed 
within  the  limits  of  any  city,  borough  or  township,  with- 
out the  consent  of  its  local  authorities,''  Article  XVII, 
Section  9,  Constitution  of  Penna.  The  municipality 
may  confer  its  consent  with  a  condition  that  the  company 
shall  carry  passengers  at  a  designated  rate  of  fare.  Nei- 
ther the  legislature  nor  the  courts  can  trespass  upon  the 
discretion  given  absolutely  by  the  Constitution  to  the 
local  bodies,  in  determining  the  conditions  upon  which 
they  will  consent  to  the  construction  of  a  street  passenger 
railway  upon  the  local  highways.  Allegheny  v.  Millville 
Ry.  Co.,  159  Pa.  411,  and  a  long  line  of  cases,  the  latest 
cited  by  counsel  being  McKeesport  v.  McKeesport  &  R. 
P.  Ry.  Co.,  252  Pa.  142.  These  cases  would  apparently 
settle  the  matter  before  us,  were  it  not  for  the  fact  that 
the  question  is  now  presented  in  a  new  light.  We  are  to 
construe  the  above  section  in  connection  with  Section  3, 
Article  XVI,  which  reads :  "The  exercise  of  the  police 
power  of  the  State  shall  never  be  abridged  or  so  construed 
as  to  permit  corporations  to  conduct  their  business  in 
such  manner  as  to  infringe  the  equal  rights  of  individuals 
or  the  general  well-being  of  the  State." 

When  the  legislature  passed  the  Public  Service  Com- 
pany Law,  July  26, 1913,  P.  L.  1374,  and  gave  to  the  Pub- 
lic Service  Commission  "the  power  to  inquire  into  and 
regulate  the  service,  rates,  fares,  tolls  or  charges  of  any 
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and  all  public  service  companies,"  (Sec.  1,  Art.  V)  were 
street  railway  companies  whose  rates  were  fixed  by  what 
are  termed  "consent"  ordinances  excluded  as  to  such 
rates  from  the  operation  of  the  act,  or  did  the  police 
powers  reserved  in  the  section  above  quoted,  still  leave 
them  as  a  proper  subject  for  legislation? 

We  need  not  at  any  length  go  into  the  question  of  what 
is  comprehended  under  the  term  "police  power."  Such 
power  is  not  confined  to  the  protection  of  public  health, 
morals  and  safety  but  includes  the  general  welfare,  apart 
from  the  above  subjects.  It  includes  the  regulation  of 
rates  for  public  service  corporations :  Relief  Electric  L., 
H.  &  P.  Co.'s  Petition,  63  Pa.  Superior  Ct.  1;  Leiper  v. 
Bait.  &  P.  R.  R.  Co.,  262  Pa.  328.  "Such  power  inherent 
in  all  forms  of  government,  Com.  v.  Vrooman,  164  Pa, 
306,  can  only  be  taken  away  from  the  legislature  by  con- 
stitutional enactment  clearly  and  definitely  expressing 
that  purpose,"  Kephart,  J.,  Relief  Co.'s  Petition,  supra. 
The  appellant  argues  that  the  above  section  merely  puts 
a  restriction  on  the  usurpation  of  powers  by  corporations 
and  is  not  a  general  reservation  of  the  police  power.  The 
language  of  the  section  is  quite  broad.  The  existence  of 
the  police  power  is  assumed,  its  "exercise"  shall  not  be 
abridged  or  construed  so  as  to  permit  corporations  to 
conduct  their  business  so  as  to  infringe  the  general  well- 
being  of  the  State.  The  "general  well-being"  is  equiva- 
lent to  "general  welfare"  and  embraces  a  wide  circle  of 
subjects,  almost  without  limit.  Certainly,  the  well-being 
of  the  State  is  promoted  by  the  regulations  of  fares  so 
that  the  same  may  be  fixed  at  a  rate  to  invite  the  invest- 
ment of  capital  and  the  supply  of  means  for  efficient  serv- 
ice, and  at  the  same  time  furnish  service  to  the  traveling 
public  commensurate  to  the  charges  made.  It  seems  that 
the  framers  of  the  Constitution  had  in  mind  that  what- 
ever other  provisions  there  might  be  in  the  instrument, 
the  operations  of  corporations  should  not  be  allowed  to 
impair  the  sovereignty  of  the  State,  so  as  to  deprive  the 
legislature  of  remedying  such  evils  as  might  arise,  and 
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that  when  such  a  situation  presented  itself  as  we  are  now 
considering,  the  courts  might  be  entirely  untrammelled 
in  preserving  the  rights  of  the  State,  and  furthering  its 
welfare.  In  coming  to  this  conclusion,  we  do  not  lose 
sight  of  the  Millville  case,  supra,  and  those  following, 
which  hold  that  the  right  of  the  municipality  to  impose 
conditions  to  the  entry  is  absolute.  The  question,  how- 
ever, in  all  these  cases  was  the  right  to  impose  such  con- 
ditions. There  was  no  attempt  by  the  legislature  to  regu- 
late the  entry  of  street  car  companies  into  municipalities. 
The  quarrel  was  between  the  borough  or  city  and  the 
railway  company.  The  State  was  not  a  party.  The 
legislature  never  could,  under  the  present  Constitution, 
grant  to  any  street  car  company  the  right  to  enter  streets 
of  any  municipalities  of  the  State  without  the  consent  of 
the  local  authorities,  and  the  right  to  impose  conditions 
also  remains,  but  we  do  not  believe  that  the  imposition 
of  conditions  removes  the  subjects  contained  therein  from 
the  domain  of  legislative  action,  and  that  a  general  law 
designed  to  afifect  all  public  service  corporations  of  the 
State,  has  no  application  to  matters  covered  by  "consent" 
ordinances.  If  there  be  doubt  on  the  subject,  that  doubt 
should  be  resolved  in  favor  of  the  Commonwealth.  Street 
railway  companies  are  no  longer  merely  local  in  their 
operation  but  have  become  competitors  of  the  railways, 
both  in  the  carrying  of  passengers  and  light  freight,  and 
their  lines  extend  between  di&tant  points.  It  is,  there- 
fore, very  desirable  that  they  should  be  subject  to  State 
regulation  and  that  a  uniform  system  of  supervision 
should  prevail,  and  esx>ecially  is  this  so  as  to  rates  of  fare. 
We  have  made  no  reference  to  the  many  cases  from 
other  jurisdictions  for  we  think  the  question  dei>ends  en- 
tirely on  the  construction  of  the  above  section  of  the 
Constitution,  and  is  within  narrow  limits  and  requires  no 
extended  elaboration.  We  have  also  avoided  the  discus- 
sion of  the  cases  which  concern  the  question  of  the  im- 
pairment of  contract  in  changing  a  rate  fixed  in  "con- 
sent" ordinances.    The  answer  to  the  question  is  found 
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in  Leiper  v.  Bait.  &  P.  R.  R.  CJo.,  262  Pa.  328  (332) .  "It 
would  be  impossible  for  the  commission  to  enforce  an 
equality  of  reasonable  rates,  except  upon  the  basis  that  it 
is  not  bound  by  contracts  previously  entered  into  between 
a  public  service  company  and  either  a  municipality,  an- 
other corporation,  or  a  private  individual.  The  basis 
upon  which  this  conclusion  must  rest  is  that  under  the 
Constitution  of  Pennsylvania,  Article  XVI,  Section  3,  it 
is  provided:  ^The  exercise  of  the  police  power  of  the 
State  shall  never  be  abridged  or  so  construed  as  to  permit 
corporations  to  conduct  their  business  in  such  manner 
as  to  infringe  the  equal  rights  of  individuals  or  the  gen- 
eral well-being  of  the  State.'  Where  the  rights  of  indi- 
viduals under  a  contract  which  would  otherwise  be  per- 
fectly valid  are  in  conflict  with  the  'general  well-being 
of  the  State,'  the  rights  of  the  individual  must  give  way 
to  the  general  welfare.  It  therefore  follows  that  when, 
as  in  this  case,  the  parties  enter  into  a  contract  with  a 
public  service  corporation  relating  to  rates,  they  are  pre- 
sumed to  have  done  so  with  the  knowledge  that  the  right 
of  the  State  to  exercise  this  police  power  in  the  future 
is  expressly  reserved,  and  that  where  the  common  weal 
and  the  interests  of  the  public  demand  that  the  provision 
of  the  contract  thus  entered  into  shall  be  modified,  it  can 
be  done  without  any  violation  of  the  provision  of  the  Con- 
stitution of  the  United  States  with  reference  to  the  im- 
pairment of  the  obligation  of  contracts."  The  above  lan- 
guage is  largely  applicable  to  the  question  we  have  above 
discussed. 

The  assignments  of  error  are  overruled.  The  order  of 
the  Public  Service  Commission  is  approved.  Appellant 
for  costs. 

Porter  and  Henderson,  JJ.,  dissent. 


Digitized  by  VjOOQIC 


432      BEADING  v.  THE  PUBLIC  SERVICE  COM. 
Statement  of  Facts— Opinion  of  the  Court.  [72  Pa.  Superior  Ct 

City  of  Beading  v.  The  Public  Service  Commission. 

Argued  December  4,  1918.  Appeal,  No.  275,  October 
T.,  1919,  by  City  of  Reading,  from  order  of  the  Public 
Service  Commission  in  the  case  of  City  of  Reading  v. 
The  Public  Service  Commission  of  the  Commonwealth 
of  Pennsylvania  on  appeal  and  the  Reading  Transit  and 
Light  Company.  Before  Oblady,  P.  J.,  Porter,  Hender- 
son, Head,  Kephart,  Trexler  and  Williams,  JJ.  Af- 
firmed. 

Opinion  by  Trexler,  J.,  July  17, 1919 : 

For  the  reasons  set  forth  in  opinion  this  day  filed  in 
No.  71,  April  Term,  1919,  the  order  of  the  Public  Service 
Commission  is  approved.    Appellant  for  costs. 

Porter  and  Henderson,  JJ.,  dissent. 


Borough  of  North  Braddock,  Appellant,  v.  The 
Public  Service  Commission  of  the  Com- 
monwealth of  Pennsylvania. 

Argued  December  4,  1918.  Appeal,  No.  78,  April  T., 
1919,  by  Borough  of  North  Braddock,  from  order  of  the 
Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania.  Complaint  Docket  No.  1867,  in  case  of 
Borough  of  North  Braddock  v.  Pittsburgh  Railways 
Company  and  James  D.  CoUey,  H.  S.  A.  Stewart,  and 
Charles  A.  Fagan,  Receivers  of  Pittsburgh  Railways 
Company  and  the  Public  Service  Commission  of  the 
Commonwealth  of  Pennsylvania.  Before  Orlady,  P.  J., 
Porter,  Henderson,  Head,  Kephart,  Trexler  and  Wil- 
liams, JJ.    AflSrmed. 

Opinion  by  Trexler,  J.,  July  17, 1919 : 

For  the  reasons  set  forth  in  opinion,  this  day  filed  in 
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No.  71,  April  Term,  1919,  the  order  of  the  Public  Service 
Commission  is  approyed.    Appellant  for  costs. 

Porter  and  Henderson,  J  J.,  dissent. 


Harbor  Creek  Township  et  al.,  Appellants,  v.  The 
Public  Service  Commission. 

Argued  December  4,  1918.  Appeal,  No.  77,  April  T., 
1919,  by  Township  of  Harbor  Creek,  Township  of  North 
East,  and  Borough  of  North  East,  from  order  of  the 
Public  Service  Commission  in  the  case  of  the  Township 
of  Harbor  Creek,  Township  of  North  East,  and  Borough 
of  North  East  v.  The  Public  Service  Commission  of  the 
Commonwealth  of  Pennsylvania.  Before  Orlady,  P.  J., 
Porter,  Henderson,  Head,  Kephart,  Trexler  and  Wil- 
liams, JJ.    Affirmed. 

Opinion  by  Trexler,  J.,  July  17, 1919 : 

For  the  reasons  set  forth  in  opinion,  this  day  filed  in 
No.  71,  April  Term,  1919,  the  order  of  the  Public  Service 
Commission  is  approved.   Appellants  for  costs. 

Porter  and  Henderson,  JJ.,  dissent. 


City  of  Pittsburgh,  Appellant,  v.  The  Public  Serv- 
ice Commission  et  al. 

Argued  December  4,  1918.  Appeal,  No.  84,  April  T., 
1918,  by  City  of  Pittsburgh,  from  order  of  the  Public 
Service  Commission,  Complaint  Docket  No.  1916,  in  the 
case  of  the  City  of  Pittsburgh  v.  The  Public  Service  Com- 
mission of  the  Commonwealth  of  Pennsylvania  on  appeal 
and  the  Federal  Street  and  Pleasant  Valley  Passenger 
Railway  Company,  TTnited  Traction,  and  James  D. 
Vol.  Lxxn — ^28 
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Galley,  H.  S.  A.  Stewart,  and  Charles  A.  Fagan,  Receiv- 
ers of  Pittsburg  Railway  Company.  Before  Orlaoy, 
P.  J.,  PoBTBB,  Henderson,  Head,  Kbphabt,  Tbexijib 
and  Williams,  JJ.    Affirmed. 

Opinion  by  Tbbxlbb,  J.,  July  17, 1919: 

For  the  reasons  set  forth  in  opinion,  this  day  filed  in 
No.  71,  April  Term,  1919,  the  order  of  the  Public  Service 
Commission  is  approved.    Appellant  for  costs. 

PoBTBB  and  Hbndbbson,  J  J.,  dissent. 


City  of  McKeesport,  Appellant,  v.  The  Public  Serv- 
ice Commission  et  aL 

Argued  December  4,  1918.  Appeal,  No.  83,  April  T., 
1919,  by  City  of  McKeesport,  from  the  order  of  the  Pub- 
lic Service  Commission  of  the  Commonwealth  of  Penn- 
sylvania, Complaint  Docket  No.  1887,  in  the  case  of  the 
City  of  McKeesport  v.  The  Public  Service  Commission 
of  the  Conmionwealth  of  Pennsylvania  on  appeal  and 
the  Pittsburgh  Railways  Company  and  James  D.  Colley, 
H.  S.  A.  Stewart  and  Charles  A.  Fagan,  Receivers  of  the 
Pittsburgh  Railway  Company.  Before  Oblady,  P.  J., 
Pobteb,  Hendbbson,  Head,  Kbphabt,  Tbbxlbb  and  Wil- 
liams, JJ.    Affirmed. 

Opinion  by  Tbbxlbb,  J.,  July  17, 1919 : 

For  the  reasons  set  forth  in  opinion,  this  day  filed  in 
No.  71,  April  Term,  1919,  the  order  of  the  Public  Service 
Commission  is  approved.      Appellant  for  costs. 

Pobtbb  and  Hbndbbson,  J  J.,  dissent. 
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McKeesport,  Appellant,  v.  Pittsburgh  Railways 
Company. 

Public  service  corporations — Street  railways — Operation,  under 
municipal  consent — Bates — Constitutional  law. 

Where  a  contract  fixing  a  rate  has  been  entered  into  by  a  public 
service  company  with  a  borough,  the  State  has  the  right,  through 
the  Public  Service  Commission,  to  inquire  into  and  adjust  the  rate 
to  a  reasonable  basis,  notwithstanding  the  fact  that  the  contract 
is  in  the  form  of  an  ordinance  enacted  under  the  provisions  of 
Section  9,  of  Article  XVII,  giving  consent  to  the  entry  of  the  rail- 
way company  upon  the  streets  of  the  municipality,  and  containing 
a  limitation  of  the  maximum  fare  to  be  charged  by  the  company. 

Public  service  corporations — Equity — Bill  in  equity — Jurisdic- 
tion, C.  P. 

A  bill  in  equity,  brought  by  a  borough  against  a  street  railway 
company,  to  restrain  the  defendant  from  charging  more  than  a 
certain  fare,  on  the  ground  that  the  proposed  increase  of  fare  was 
illegal  because  a  contract  existed  with  the  borough,  imder  which 
the  defendant  was  prohibited  from  charging  a  higher  rate,  was 
properly  dismissed,  where  it  appeared  that  the  Public  Service  Com- 
mission had  jurisdiction  in  the  matters  involved  in  the  bill. 

Argued  Dec.  4,  1918.  Appeal,  No.  65,  April  T.,  1919, 
by  the  City  of  McKeesport,  from  decree  of  C.  P.  Alle- 
gheny Co.,  April  T.,  1918,  No.  234,  in  Equity,  in  case  of 
the  City  of  McKeesport,  a  Municipal  Corporation,  v.  The 
Pittsburgh  Railways  Company,  a  Corporation,  Owner, 
Lessee,  Assignee  and  Operator  of  the  McKeesport  Passen- 
ger Railway  Company,  United  Traction  Company,  Mc- 
Keesport and  Reynoldton  Passenger  Railway  Company, 
and  The  Dravosburg,  Reynoldton  &  McKeesport  Passen- 
ger Railway  Company.  Before  Orlady,  P.  J.,  Porter, 
Henderson,  Head,  Kephart,  Trbxlbr  and  Williams, 
JJ,    Affirmed. 

Bill  in  equity  to  restrain  defendants  from  charging 
more  than  a  five  cent  fare.    Before  Shafer,  P.  J. 
The  facts  appear  in  the  opinion  of  the  Superior  Court. 
The  lower  court  dismissed  the  bill.    Plaintiff  appealed. 
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Brown,  Stewart  d  Bostwick,  Sterrett  d  Acheson  and 
John  D.  Meyer,  for  appellants. 

Reed,  Smith,  Shaw  d  Beal,  A.  W.  Robertson  and  John 
C.  Bane,  for  appellees. 

Opinion  by  Trexler,  J.,  July  17, 1919 : 

The  question  arises  under  a  bill  for  an  injunction  to 
prevent  the  Pittsburgh  Railways  Company  from  charging 
a  greater  rate  of  fare  than  five  cents  on  cars  running 
through  the  borough  and  from  the  borough  to  the  City  of 
Pittsburgh,  upon  the  allegation  that  the  consent  of  the 
borough  to  the  construction  of  the  road  was  given  upon 
the  express  condition  that  the  rate  of  fare  should  not  be 
more  than  five  cents.  The  lower  court,  upon  demurrer, 
dismissed  the  bill  at  the  cost  of  the  plaintiff,  the  reason 
assigned  being  that  the  court  had  no  jurisdiction  in  the 
premises  but  that  the  whole  question  as  to  whether  the 
rates  could  be  raised  by  permission  of  the  Public  Service 
Commission  without  the  consent  of  the  borough  must 
come  before  the  courts  upon  an  appeal  from  the  action 
of  that  commission.  See  St.  Clair  Boro.  v.  Tamaqua  & 
Pottsville  Elec.  Ry.  Co.,  259  Pa.  462. 

We  have  in  an  opinion,  this  day  filed  in  No.  71,  April 
Term,  1919,  held  that  a  proviso  limiting  fares  in  an 
ordinance  giving  consent  to  the  entry  of  a  street  railway 
company  upon  the  streets  of  a  municipality  does  not  pre- 
clude the  Public  Service  Commission  from  passing  ui)on 
the  reasonableness  of  such  fare.  Whether  the  lower 
court  was  right  in  taking  the  view  that  it  had  no  juris- 
diction need  not  be  now  considered.  If  we  are  correct  in 
the  view  taken  in  No.  71,  April  Term,  1919,  even  if  the 
court  had  jurisdiction,  the  same  result  would  follow  and 
the  bill  be  dismissed. 

The  decree  of  the  Court  of  Common  Pleas  of  Allegheny 
County  is  affirmed.    Appellant  for  costs. 

Porter  and  Henderson,  J  J.,  concur  in  the  judgment. 
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Borough  of  Wilkinsburg,  Appellant,  v.  Consoli- 
dated Traction  Company  et  al. 

Argued  December  4,  1918.  Appeal,  No.  57,  April  T., 
1919,  by  plaintiff,  from  decree  of  C.  P.  Allegheny  County, 
April  T.,  1918,  No.  223,  in  equity  in  favor  of  defendant  in 
case  of  Borough  of  Wilkinsburg  v.  Consolidated  Traction 
Company  and  Pittsburgh  Railways  Company.  Before 
Orlady,  p.  J.,  Porter,  Henderson,  Head,  Kbphart, 
Trbxler  and  Williams,  JJ.    Affirmed. 

Opinion  by  Trbxler,  J.,  July  17, 1919 : 

For  the  reasons  set  forth  in  opinion  this  day  filed  in 
No.  65,  April  Term,  1919,  the  decree  of  the  Court  of  Com- 
mon Pleas  of  Allegheny  County  is  affirmed.  Appellant 
for  costs. 

Porter  and  Henderson,  JJ.,  concur  in  the  judgment. 


Keystone  Mausoleum  Co.  v.  Salzman,  Appellant. 

Contracts — Agreement  to  purchase  crypt  in  mausoleum — Failure 
io  meet  specifications — Advertisements  in  newspapers — Fraud — Evi- 
dence— A  dmissihility. 

Advertisements,  in  a  newspaper,  of  the  nature  and  character  of  a 
mausoleum  to  be  erected,  are  admissible  in  evidence,  on  a  trial  of 
an  action  for  the  payment  of  the  purchase  price  of  certain  crypts  in 
said  building,  where  there  is  evidence  that  the  defendant  had  read 
the  advertisements,  and  allegation  that  he  relied  upon  them  when  he 
entered  into  a  contract. 

A  misstatement  made  by  advertisement  and  by  descriptive  circu- 
lars is  evidence  of  fraud  in  an  action  on  a  contract,  where  the  de- 
fense is  that  the  subscription  was  obtained  through  fraudulent 
misrepresentation. 

Where  it  is  alleged  that  the  agent  taking  the  subscription  rep- 
resented that  the  building  was  to  be  constructed  of  "solid  granitO) 
marble  and  bronze*'  and  it  subsequently  appeared  that  concrete  was 
extensively  employed,  and  that  instead  of  a  building  constructed  of 
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these  materials  they  were  largely  used  as  veneer;  and  in  support  of 
his  contention,  the  defendant  seeks  to  introduce  an  advertisement 
inserted  by  the  plaintiff  in  the  local  newspapers  in  which  it  is 
stated  that  the  building  was  to  be  constructed  of  such  materials, 
such  advertisement,  if  relied  upon  by  plaintiff,  is  admissible  as 
proof  of  the  fraudulent  procurement  of  the  contract,  and  is  also 
corroborative  of  the  testimony  that  the  agent  had  made  similar 
statements. 

Argued  AprU  17, 1919.  Appeal,  No.  80,  April  T.,  1919, 
by  defendant,  from  judgment  of  C.  P.  Venango  County, 
April  T.,  1914,  No.  47,  on  verdict  for  plaintiff  in  case  of 
Keystone  Mausoleum  Company  v.  Emma  F.  Salzman, 
Executrix  of  the  Last  Will  and  Testament  of  Albert 
Salzman,  deceased.  Before  Orlady,  P.  J.,  Porter, 
Henderson,  Head,  Trexler,  Williams  and  Keller,  JJ. 
Reversed. 

Assumpsit  on  written  contract.  Before  Criswell^ 
P.J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  directed  a  verdict  for  the  plaintiff  for 
1622.08  and  judgment  was  entered  thereon.  Defendant 
appealed. 

At  the  trial  the  defendant  made  the  following  offer  : 

By  Mr.  Breene:  (Not  in  the  hearing  of  the  jury.) :  I 
want  to  get  on  the  record  what  I  am  offering.  That  por- 
tion of  the  advertisement  which  was  desired  to  be  offered 
by  the  defendant  read  as  follows :  ^^The  building  to  be 
erected  here  will  be  of  solid  granite  with  the  interior 
finished  in  polished  marble  and  bronze.*' 

By  Mr  Breene :  We  offer  in  evidence  the  same  adver- 
tisement relative  to  the  same  portion  that  was  read  into 
the  record  as  contained  in  the  Oil  City  Blizzard  under 
date  of  Wednesday,  June  twenty -fifth,  1913,  by  the  same 
plaintifi,  and  headed  "To  the  Public," 

By  Mr.  Carmichael :  That  is  objected  to. 
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By  the  Court :  The  objection  is  sustained. 

(Exception  noted  and  bill  sealed  for  the  defendant.) 

Error  ctssigned,  among  others,  were  the  refusal  of  the 
court  to  allow  the  offer  of  the  defendant  in  reference  to 
the  advertisement  appearing  in  local  newspapers,  quot- 
ing bill  of  exceptions,  and  in  directing  a  verdict  for  the 
plaintiff. 

Edmond  C.  Breene,  and  with  him  John  M.  McOiU,  for 
appellant. — The  newspaper  advertisements  were  com- 
petent evidence  of  alleged  fraud,  under  the  offer :  Land 
&  Imp.  Co.  V.  Mendenhall,  4  Pa.  Superior  Ct.  398;  Mont- 
gomery Web  Co.  V.  Dienelt,  133  Pa.  585;  Braunschweiger 
V.  Waits,  179  Pa.  47;  Gordon  v.  Great  A.  &  P.  Tea  Co., 
243  Pa.  336;  Sulkin  v.  Gilbert,  218  Pa.  255. 

James  S.  Carmichael,  and  with  him  Eliaha  W.  Oris- 
well,  for  appellee. — The  defendant  was  bound  by  the  con- 
tract of  subscription :  Thompson  v.  Schoch,  254  Pa.  590 ; 
Hoffman  v.  Bloomsburg  &  Sullivan  R.  R.  Co.,  157  Pa. 
174;  Williamson  v.  Carpenter,  205  Pa.  164;  Fuller  v. 
Law,  207  Pa.  101;  Highlands  v.  PhUa.  &  R.  R.  R.  Co., 
209  Pa.  286;  Gandy  v.  Weckerly,  220  Pa.  285;  Faux  v. 
Filter,  232  Pa.  33;  Quinter  v.  Quinter,  261  Pa.  195. 

Opinion  by  Trbxlbb,  J.,  July  17, 1919 : 

The  defendant's  testator  entered  into  a  written  agree- 
ment to  purchase  ten  crypts  in  a  mausoleum  to  be  erected 
in  Grove  Hill  cemetery,  "plans  and  specifications  of 
which  are  now  on  file  with  the  cemetery  trustees.'*  A  de 
mand  for  payment  is  met  with  an  allegation  of  fraud  in 
the  procurement  of  the  contract.  It  is  allied  that  the 
agent  taking  the  subscription  represented  that  the  build- 
ing was  to  be  constructed  of  "solid  granite,  marble  and 
bronze''  and  that  subsequently  it  appeared  that  concrete 
was  extensively  employed,  and  that  instead  of  a  building 
constructed  of  these  materials  they  were  largely  used 


Digitized  by  VjOOQIC 


440  KEYSTONE  MAUSOLEUM  CO.  v.  SALZMAN,  AppeL 
Opinion  of  the  Court  [72  Pa.  Superior  Ct 
merely  as  veneers.  In  support  of  his  contention,  the  de- 
fendant sought  to  introduce  an  advertisement  inserted 
by  the  plaintiff  in  the  local  newspapers  in  which  it  is 
stated  that  the  building  was  to  be  constructed  of  "solid 
granite  walls,  bronze  doors,  solid  granite  columns,  abso- 
lutely sanitary,  no  putrefaction,  no  decomposition.'' 

The  court  excluded  this  offer,  it  does  not  appear  on  the 
minutes  for  what  reason  as  the  objection  was  general 
but  in  the  argument  it  is  stated  that  the  court  regarded 
these  advertisements  as  mere  "puffing."  We  all  think 
this  was  error.  If  these  statements  had  been  made  di- 
rectly to  the  defendant  we  do  not  think  that  there  would 
be  any  doubt  that  they  should  have  been  admitted.  As 
he  had  read  the  advertisement,  why  should  he  not  be  en- 
titled to  rely  upon  them  as  much  as  upon  mere  verbal 
statements.  Had  these  words  been  inserted  in  a  circular 
or  catalogue,  would  they  not  have  been  admissible? 
They  were  not  mere  words  of  commendation,  not  mere 
expression  of  opinion  but  a  statement  of  facts.  A  mis- 
statement made  by  advertisement  and  by  descriptive 
circulars  is  evidence  of  fraud  in  an  action  of  deceit: 
Griswold  v.  Gebbie,  126  Pa.  353.  See  also  Land  &  Im- 
provement Co.  V.  Mendinhall,  4  Pa.  Superior  Ct.  398.  A 
warranty  may  be  predicated  of  statements  contained  in 
advertisements  relating  to  goods;  35  Cyc.  385  and  cases 
cited.  The  advertisement  in  question  if  relied  upon  by 
the  plaintiff  would  be  proof  of  the  fraudulent  procure- 
ment of  the  contract  and  would  also  be  corroborative  of 
the  testimony  that  the  agent  had  made  similar  state- 
ments. 

As  the  case  goes  back  for  retrial  we  refrain  from  com- 
ment as  to  whether  the  testimony  admitted  at  the  trial 
was  sufficient  to  require  the  case  to  go  to  the  jury.  We 
cannot  anticipate  how  matters  will  appear  at  the  retrial, 
as  the  quantum  and  quality  of  proof  may  not  be  the  same. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 
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Keystone  Mausoleum  Co.  v.  Foster,  Appellant. 

Argued  April  17,  1919.  Appeal,  No.  102,  April  T., 
1919,  by  defendant,  from  judgment  of  0.  P.  Venango 
County,  April  T.,  1914,  No.  45,  on  verdict  for  plaintiff  in 
case  of  Keystone  Mausoleum  Co.  v.  Verley  Foster,  Execu- 
trix of  last  Will  and  Testament  of  George  W.  Foster, 
Deceased.  Before  Orlady,  P.  J.,  Porter,  Hbndbrson, 
Head,  Trexler,  Williams  and  Keller,  JJ.    Reversed. 

Opinion  by  Trexler,  J.,  July  17, 1919 : 

The  questions  of  law  in  this  case  are  the  same  as  in 
No.  80,  April  Term,  1919,  in  which  we  herewith  file  an 
opinion.  For  the  reasons  there  stated  the  judgment  in 
this  case  is  reversed  and  a  venire  facias  de  novo  is 
awarded. 


Petition  of  Borough  of  Dormont. 

Road  law — Paving  portion  of  public  road  in  borough — Assess- 
ments  on  abutting  property  owners — Liability  of  borough — County 
road— Act  of  May  11, 1911,  P.  L.  iU. 

Where  the  county  commissioners  of  a  county  and  the  authorities 
of  a  borough  cooperate  to  pave  a  width  of  16  feet  of  a  public  road 
extending  through  the  borough,  under  the  Act  of  May  11,  1911,  P. 
L.  244,  and  agree  that  the  county  shall  pay  two-thirds  of  such  im- 
provement and  the  borough  pay  one-third  thereof,  the  borough  may 
impose  the  cost  of  any  portion  of  the  road  paved  beyond  the  16 
feet  upon  the  owners  of  property  abutting  on  the  improved  street. 

The  action  of  the  county  and  the  borough  was  completed  when 
the  roadway  of  16  feet  was  paved  in  accordance  with  the  order  of 
court  authorizing  such  improvement.  There  was  no  duty  on  the 
county  to  pave  the  remainder  of  the  road  passing  through  the  bor- 
ough and  such  improvements,  being  for  the  benefit  of  the  citizens  of 
the  borough,  the  costs  thereof  were  properly  assessed  upon  the 
abutting  owners. 
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Statement  of  Facts — Opinion  of  the  Court.  [72  Pa.  Superior  Ot, 
Reargued  Oct.  21,  1918.  Appeal,  No.  28,  April  T., 
1918,  by  W.  H.  McMurray  et  al.,  from  order  of  C.  P.  Alle- 
gheny Co.,  Jan.  T.,  1913,  No.  2336,  confirming  Report  of 
Viewers  in  re  petition  of  Dormont  Borough.  Before  Or- 
LADY,  P.  J.,  Porter,  Henderson,  Head,  Kbphart,  Trex- 
LER  and  Williams,  JJ.    Affirmed. 

Petition  of  the  Borough  of  Dormont  for  the  appoint- 
ment of  viewers  to  ascertain  the  cost  and  assess  the  bene- 
fits and  damages  for  the  grading,  paving  and  curbing  of 
West  Liberty  avenue  from  Ivy  wood  avenue  to  the  centre 
line  of  LaSalle  avenue,  in  the  Borough  of  Dormont. 

Exceptions  to  the  report  of  viewers. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court.  The  court  dismissed  the  exceptions  and  con- 
firmed the  report. 

Error  assigned,  among  others,  was  the  order  confirm- 
ing the  report  of  the  viewers. 

if.  H.  Stevenson,  for  appellants. 

Edivin  W.  Smith,  and  with  him  H.  M.  Stilley,  for  ap- 
pellee. 

Opinion  by  Trexler,  J.,  July  17, 1919 : 
•  The  Act  of  May  11,  1911,  P.  L.  244,  in  its  title  among 
other  things  prescribes,  "a  method  for  improving  a  coun- 
ty road  lying  within  or  traversing  a  borough  and  ap- 
portioning the  cost  of  such  improvement."  Section  18 
provides,  "where  a  i)ortion  of  a  highway  constructed  or 
improved  under  this  act  or  former  acts,  traversing  one 
or  more  townships,  shall  lie  within  the  limits  of  or  tra- 
verse any  borough,  and  where  the  failure  of  said  borough 
to  improve  said  highway  within  its  limits  would  leave  a 
break  or  unimproved  section  in  such  a  continuous  high- 
way, it  shall  be  lawful  for  the  councils  of  such  borough 
to  authorize  by  ordinance,  that  proper  officials  of  the 
borough  enter  into  an  agreement  with  the  county  com- 
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missioners  of  such  county  providing  that  the  said  com- 
missioners improve  the  shortest  and  most  reasonable  road 
through  said  borough,  which  will  connect  the  two  ends 
of  such  highway  or  highways.  Such  ordinance  shall  also 
stipulate  that  the  borough  shall  bear  thirty-three  and 
one-third  (33  1/3)  per  centum  of  the  total  cost  of  such 
improvement  within  its  limits,  and  the  county  shall  bear 

the  remaining  cost  thereof; ^'    Under  Section  19, 

such  roads  become  public  highways  of  the  county  subject 
to  the  control  of  the  ccwnmissioners  and  the  duty  of  main- 
taining the  same  is  put  upon  them. 

There  was  an  old  highway  known  as  the  Washington 
road  extending  through  the  Borough  of  Dormont.  In 
March,  1909,  upon  the  incorporation  of  the  Borough  of 
Dormont,  councils  adopted  the  portion  of  the  road  within 
the  borough,  then  called  West  Liberty  avenue,  as  a  bor- 
ough street.  It  was  widened  to  sixty  feet.  Following 
the  provision  of  Section  18,  above  quoted,  the  borough  of- 
ficials by  ordinance  were  authorized  to  enter  into  a  con- 
tract with  the  commissioners  of  Allegheny  County  for 
the  improvement  of  West  Liberty  avenue  "to  the  usual 
width  of  sixteen  feet"  so  as  to  connect  the  two  ends  of  a 
through  highway;  "that  the  said  borough  shall  bear 
thirty- three  and  one-third  (33  1/3)  per  cent  of  the  total 
cost  of  improving  the  same  of  the  width  of  sixteen  feet 
and  that  the  county  shall  bear  the  remaining  cost  thereof." 
The  contract  of  the  borough  officials  and  the  county  cov- 
ered sixteen  feet  in  the  centre  of  the  street.  In  the  same 
ordinance  provision  was  made  for  the  paving  by  the  bor- 
ough of  the  remaining  portion  of  West  Liberty  avenue  to 
the  full  width.  Thereafter,  the  commissioners  of  the 
county  under  Section  3  of  the  Act  of  1911,  supra,  asked 
the  court  to  submit  the  proposed  improvement  to  the 
grand  jury.  This  was  done  and  the  grand  jury  having 
authorized  it  and  no  exceptions  having  been  filed  to  the 
proceedings,  the  court  made  a  final  order  that  the  im- 
provement should  be  made  as  set  forth  in  the  proceedings 
entered. 
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The  improvement  was  made,  the  sixteen  feet  in  the 
centre  of  the  road  being  paved  by  the  county,  the  borough 
contributing  one-third,  and  the  remaining  portion  lying 
outside  of  the  sixteen  feet,  by  the  borough.  The  cost  of 
the  improvement  was  assessed  upon  the  property  holders 
including  therein  the  one-third  paid  by  the  borough 
toward  the  paving  of  the  sixteen  feet.  This  court  in  Dor- 
mont  Borough,  64  Pa.  Superior  Ct.  134,  decided  that  the 
one-third  cost  paid  by  the  borough  to  the  county  could 
not  be  assessed  against  the  property  holders  and  the  rec- 
ord was  remitted  for  further  proceedings.  The  sixteen 
feet  in  the  centre  was  excluded  from  the  assessment  and 
the  question  now  is  as  to  whether  the  assessment  for  the 
remaining  portion  of  the  street  is  valid. 

We  do  not  think  there  is  any  question  that  prior  to 
the  initiation  of  these  proceedings  the  borough  had  the 
right  to  pave  West  Liberty  avenue  and  assess  the  cost 
thereof  upon  the  abutting  property  holders.  We  need  not 
concern  ourselves  about  the  history  of  the  road  before  the 
incorporation  of  the  borough.  Councils  of  the  borough 
had  jurisdiction  over  the  street  for  all  municipal  pur- 
poses, save  that  it  could  not  be  vacated  except  through 
proceedings  in  the  quarter  sessions.  See  Stoystown 
Road,  74  Pa.  61 ;  Curtis  v.  Pgh.,  McK.  &  Y.  R.  R.  Co.,  250 
Pa.  480.  A  township  road  within  a  borough  may  be 
recognized  as  a  borough  street  and  improved  as  such, 
and  the  cost  assessed  on  abutting  property  holders :  Mc- 
Keesport  v.  Busch,  166  Pa.  46.  It  is  evident  that  neither 
the  borough  nor  the  county  authorities  contemplated  the 
taking  of  more  than  sixteen  feet  in  width  of  the  centre  of 
the  street  for  a  county  road.  The  ordinance  of  the  bor- 
ough and  the  agreement,  both  limited  the  improvement 
to  the  sixteen  foet.  No  doubt  the  estimates  submitted  to 
the  grand  jury  showing  the  lines  of  the  improvement  were 
within  the  s«nine  limited  area,  for  the  completed  road 
must  have  followed  the  plans  submitted.  The  appellant 
claims  that  the  pinn  of  the  road  shows  a  greater  width 
than  sixteen  feet  but  an  examination  of  it  convinces  us 
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that  merely  the  center  line  is  shown  and  that  the  property 
boundaries  drawn  in  dotted  lines  have  no  exact  deline- 
ation on  the  map,  are  not  drawn  to  scale,  are  not  intended 
to  show  the  width  of  the  road  and  have  no  constant  re- 
lation to  the  centre  line.  The  order  of  the  court  approves 
the  improvement,  the  language  of  the  act  being  that  the 
court  shall  order  "the  improvement  shall  be  made  and 
constructed  in  accordance  with  the  plan  and  survey  ac- 
companying said  application.''  We  are  convinced  that  the 
whole  proceedings  contemplated  a  sixteen-foot  wide  im- 
provement and  no  more  and  that  both  the  record  and  the 
physical  change  of  the  road  show  that  that  was  all  that 
was  taken.  We  may  admit  that  the  old  road  existing  be- 
fore the  borough  adopted  it  as  a  street  was  wider  than 
sixteen  feet,  presumably  thirty-three  feet.  We  do  not 
consider  that  after  such  adoption  there  remained  any 
county  road  so  far  as  any  limitation  of  the  borough's 
power  to  pave  could  be  affected,  unless  it  appear  on  the 
record  that  the  county  took  more  than  sixteen  feet.  The 
remainder  of  the  road  continued  to  be  a  borough  street. 

The  street  as  established  being  wider  than  the  county 
road,  there  is  no  statutory  prohibition  against  charging 
the  improvement  of  that  part  of  the  street  over  which  the 
borough  has  jurisdiction  against  abutting  property,  even 
if  that  part  be  a  longitudinal  section  of  the  street :  Dor- 
mont  Borough,  64  Pa.  Superior  Ct.  134  (140). 

The  appellant  claims  that  by  the  proceedings,  under 
the  Act  of  1911,  Washington  avenue  for  its  entire  width 
became  a  county  road  and  ceased  to  be  a  borough  street 
and  that  no  valid  assessment  for  its  improvement  against 
the  abutting  properties  can  be  made.  If  we  follow  this 
argument,  we  must  regard  that  the  borough  in  paving  the 
street  beyond  the  portion  jointly  paved  by  the  borough 
and  county  acted  as  a  mere  volunteer  and  by  its  act  im- 
proved a  county  road.  We  must  further  hold  that  al- 
though the  court  only  approved  a  space  of  sixteen  feet, 
the  legal  effect  of  its  order  was  to  change  the  character  of 
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the  entire  road^  and  that  there  is  no  power  given  in  the 
act  to  adopt  a  portion  of  a  road. 

The  proceedings  before  us  are  specifically  begun  under 
Section  18  of  the  Act  of  1911.  The  purpose  of  said  sec- 
tion clearly  expressed  is  that  whenever  a  highway  passes 
through  a  borough  and  the  borough  fails  to  improve  said 
highway,  the  commissioners  may  provide  for  an  uninter- 
rupted and  improved  highway  by  uniting  with  the  bor- 
ough in  the  improvement  of  the  portion  running  through 
the  borough.  It  will  be  observed  that  there  must  be  au- 
thority given  the  proper  borough  oflScers  to  enter  into  a 
contract  with  the  county  commissioners  before  the  joint 
improvement  can  be  made.  The  whole  subject  is  the  im- 
provement of  an  existing  unimproved  gap  in  the  high- 
way. The  purpose  of  the  18th  section  is  not  to  establish 
county  roads,  but  to  complete  the  continuity  of  improved 
thoroughfares.  The  borough's  liability  to  contribute  to 
the  cost  is  certainly  limited  to  the  portion  actually  im- 
proved and  "such  roads  and  highways  and  all  parts 
thereof  originally  constructed  and  improved'^  become 
county  roads.  If  the  argument  advanced  is  correct,  a 
county  having  improved  the  centre  of  the  road  to  a  width 
which  in  the  judgment  of  the  commissioners  would  serve 
for  through  traffic,  there  would  in  many  cases  remain  a 
portion  of  the  road  which  would  necessarily  continue  to 
be  unimproved ;  for  the  borough  would  have  no  authority 
to  improve  it,  it  being  no  longer  a  borough  street  and  the 
county  would  have  no  reason  for  improving  it,  the  county 
having  paved  all  it  required.  There  would  thus  remain 
what  might  be  called  a  "no  man's  land"  in  a  borough  for- 
ever barred  from  becoming  an  improved  street.  The 
main  street  of  this  populous  borough  may  well  require 
a  width  of  fifty  or  sixty  feet  but  the  purposes  of  the 
county  may  be  satisfied  by  an  improvement  of  sixteen 
feet  in  width.  It  would  be  rather  a  startling  proposition 
to  compel  a  county,  especially  in  view  of  the  purpose 
clearly  expressed  in  the  act,  to  take  over  an  entire  street 
of  a  borough  from  house  line  to  house  line,  in  this  case 
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sixty  feet,  in  order  to  make  a  continuous  road  through  a 
borough.  The  terms  used  throughout  the  act  are  "roads" 
and  "highways."  "Streets"  are  not  mentioned.  The 
acquisition  of  streets  as  streets  by  the  county  is  not  con- 
templated. 

We  summarize  our  views  as  follows:  Prior  to  the  im- 
provement Washington  avenue  for  all  purposes  which 
enter  into  the  consideration  of  the  question  before  us  was 
a  borough  street;  the  county  only  took  and  improved 
sixteen  feet  in  width  of  said  street  for  a  county  thorough- 
fare; the  county  was  not  compelled  to  take  the  entire 
road,  and  the  decree  of  the  court  approving  the  improve- 
ment did  not  have  the  legal  effect  of  changing  the  entire 
borough  street  to  a  county  road. 

All  the  assignments  of  error  are  overruled  and  the  de- 
cree is  affirmed. 


In  re :  Public  Bead  in  Roaring  Brook  Township — » 
Appeal  of  Scranton  Gas  &  Water  Company. 

Roads — Road  view — Report  of  viewers — Reasons  for  action — Re' 
view. 

Where  a  reiwrt  of  viewers  reports  against  the  opening  of  a  pro- 
posed road,  and  gives  as  a  reason  therefor,  matters  which  conld  not 
properly  he  considered  hy  them  in  the  investigation  as  to  the  ne- 
cessity of  the  proposed  road,  the  court  can  review  such  reasons,  and 
when  they  are  illegal  or  invalid,  can  set  aside  the  report.  Under 
such  circumstances  it  is  not  error  to  set  aside  a  report  of  review, 
when  the  amended  report  merely  eliminated  the  reasons  given  in 
the  first  report,  and  did  not  show  that  additional  hearings  had  heen 
held  or  that  the  case  had  heen  considered  de  novo. 

Roads — Road  view — Board  of  viewers — Composition  of  Act  of 
June  2S,  1911,  P.  L.  112$. 

To  refer  a  report  hack  to  the  same  viewers  who  sat  in  the  original 
view  for  review  is  not  improper.  The  Act  of  June  23,  1911,  P.  L. 
1123,  provides  for  a  permanent  hoard  of  view  and  fixes  the  minimum 
number  at  three  and  the  maximum  at  nine.  Necessarily  occasions 
will  arise  where  the  same  viewers  will  he  required  to  consider  mat- 
ters which  they  have  passed  upon  heretofore. 
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Roads — Road  law — New  road — Description — Termini — Act  of 
April  2S,  1909,  P.  L.  Jfi. 

The  Act  of  April  23,  1909,  P.  L.  42,  requires  that  a  petition  for 
the  laying  out  of  a  road  shall  fix  definitely,  the  point  of  beginning 
and  the  point  of  ending,  by  giving  the  exact  distance  from  an  inter- 
secting public  road,  and  the  report  and  draft  upon  confirmation 
shall  be  certified  to  the  State  highway  department.  The  purpose 
of  the  act  is  to  give  that  department  the  information  required  in 
order  to  have  a  complete  system  of  the  roads  of  the  Commonwealth, 
Where  a  reference  to  the  map,  submitted  in  the  case,  removes  any 
doubt  as  to  the  identity  of  the  road,  and  the  termini  therein  referred 
to,  the  requirements  of  the  act  are  substantially  compb'ed  with. 

Argued  March  4,  1919.  Appeal,  No.  23,  March  T., 
1919,  by  Scranton  Gas  &  Water  Co.,  from  the  final  order 
of  the  Court  of  Quarter  Sessions  of  Lackawanna  County, 
January  Sess.,  1915,  No.  321,  confirming  report  of  view- 
ers laying  out  new  road  in  Roaring  Brook  Township, 
Lackawanna  County.  Before  Orlady,  P.  J.,  Porter, 
Trexler,  Williams  and  Keller,  JJ.    AflSrmed. 

Exceptions  to  report  of  viewers.    Before  Newcomb,  J. 

Prom  the  record  it  appeared  that  a  petition  was  filed 
for  the  opening  of  a  public  road  in  the  Township  of  Roar- 
ing Brook,  to  begin  at  a  point  in  the  public  road  leading 
from  Scranton  to  Elmhurst,  known  as  the  Simonson 
Road,  near  the  water  trough,  distant  7,720  feet  westerly 
from  the  intersection  of  said  road  with  the  road  leading 
from  Spring  Brook  to  Elmhurst,  and  extending  thence 
in  a  southwesterly  direction  to  a  point  in  another  public 
road  leading  from  Spring  Brook  to  Elmhurst,  distant 
2,015  feet  from  the  intersection  of  said  Spring  Brook 
road  with  the  road  leading  to  Green  Run.  The  petition 
was  referred  to  the  board  of  viewers  of  Lackawanna 
County,  which  reported  against  the  necessity  of  the  road, 
giving  the  reasons  therefor,  as  quoted  in  the  opinion  of  the 
Superior  Court.  The  case  was  again  referred  to  the  board 
of  viewers,  who  amended  their  report,  omitting  the  rea- 
sons, but  failing  to  hold  any  further  investigation.  The 
case  was  again  referred  to  the  board  of  viewers,  which 
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reported  in  favor  of  the  opening  of  the  road.  Exceptions 
were  filed  to  the  final  report,  which  the  court  dismissed 
and  subsequently  confirmed  the  report.  Exceptants  ap- 
pealed. 

Errors  assigned  were  in  overruling  exceptions  and 
confirming  the  report. 

W.  L.  Hill,  of  Knapp,  (yMalley,  Hill  d  Harris,  and 
with  him  Nathaniel  H.  Cowdrey,  for  appellant. — The 
presumption  was  that  the  requirements  of  the  statute 
had  been  complied  with  by  the  viewers  in  the  second  view : 
Boad  in  Middle  Creek  and  Union  Townships,  9  Pa.  69 ; 
Schuylkill  Palls  Road,  2  Binn.  250;  Spear's  Road,  4 
Binn.  174;  Road  to  McCall's  Ferry,  13  S.  &  R.  25. 

The  failure  to  definitely  fix  the  termini  of  the  road  was 
a  fatal  defect :  Portage  Township  Road,  50  Pa.  Superior 
Ct.  626;  Kennedy  Township  Road,  50  Pa.  Superior  Ct. 
619;  Snake  Spring  Road,  42  C.  C.  15;  Mt.  Pleasant 
Road,  22  D.  R.  765;  Salisbury  Township  Road,  19  D.  R. 
1120;  Overton  Township  Road,»43  Pa.  Superior  Ct.  273; 
Boyer's  Road,  37  Pa.  257 ;  Road  in  Providence  Township, 
18  D.  R.  302 ;  Road  in  Lower  Merion,  58  Pa.  66. 

C.  B.  Price,  of  S.  B.,  C.  B.  d  J.  H.  Price,  for  appellees. 
— Where  viewers  have  erroneously  been  influenced  by 
considerations,  other  than  the  necessity  for  the  proposed 
road,  the  court  may  inquire  into  the  fact  and  set  the  re- 
port aside :  Girard  Avenue,  11  Phila.  449 ;  Benton  Town- 
ship Road,  41  Pa.  Superior  Ct.  57 ;  Charleston  Road,  2 
Grant  467;  Orr  v.  Warren  Borough,  25  D.  R.  906. 

In  passing  upon  the  report  of  a  road  jury,  the  judge 
of  the  court  of  quarter  sessions  is  vested  with  discretion 
to  approve  or  disapprove  the  report :  Benton  Township 
Road,  41  Pa.  Superior  Ct.  57;  Fretz's  App.,  15  Pa.  397; 
Paschall  Street,  81  Pa.  118;  North  Union  Twp.  Road, 
150  Pa.  512;  Road  in  Scott  and  North  Abington  Twps., 
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25  D.  R.  1071,  at  1072;  Charleston  Road,  2  Grant  467; 
Reber's  Petition,  235  Pa.  622,  at  629. 

If  there  is  a  substantial  conformity  between  the  pe- 
tition and  the  report,  a  defect  in  the  description  of  either 
terminus  is  not  necessarily  fatal:  Overton  Townsh!p 
Road,  43  Pa.  Superior  Ct.  273,  at  275;  Kennedy  Town- 
ship Road,  40  Pa.  Superior  Ct.,  70,  at  72;  Drumore  Twp. 
Road,  49  Pa.  Superior  Ct.  493 ;  Big  Run  Road,  47  Pa. 
Superior  Ct.  166. 

Opinion  by  Trbxler,  J.,  July  17, 1919 : 

The  first  report  of  viewers  found  that  the  proposed 
road  was  unnecessary.  The  reasons  assigned  were  as  fol- 
lows :  "Taking  into  consideration  that  fifty-five  resident 
taxpayers  from  a  total  of  sixty-three,  including  the  super- 
visors, are  against  proposed  road,  and  that  said  petition- 
ers can  now  be  and  are  now  served  by  roads  leading  to 
said  properties,  providing  said  roads  leading  to  said  prop- 
erties are  put  in  condition  by  said  Township  of  Roaring 
Brook,  also  that  the  cost,  maintenance,  purchase  of  lands, 
together  with  the  fact  that  said  township  is  now  in  debt 
for  a  considerable  sum,  said  road  is  hereby  ref used.^^  Ex- 
ceptions were  filed  and  the  report  was  set  aside.  The 
court  held  that  the  only  question  before  the  viewers  was 
the  necessity  for  the  road,  that  the  reasons  given  by  the 
viewers  for  their  finding  were  such  as  were  not  tenable. 
They  were  dealing  with  matters  which  were  not  within  the 
purview  of  the  order  of  the  court.  Had  they  been  content 
to  report  against  the  road  without  any  comment  the  mat- 
ter would  assume  a  different  phase,  but  having  stated 
the  reasons  for  their  action  the  court  could  consider 
whether  they  were  such  as  the  viewers  could  legally  base 
their  finding  on.  We  do  not  think  the  court  erred  in  set- 
ting aside  the  report.  It  would  be  putting  the  adminis- 
tration of  justice  in  shackles  to  hold  that  where  on  the 
face  of  the  record,  a  conclusion  reached  was  founded 
upon  reasons  indefensible  in  law,  the  court  could  not  in- 
terfere and  right  matters.    We  find  an  analogy  in  license 
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cases  where  the  refusal  or  granting  of  a  license  is  within 
the  discretion  of  the  court  of  quarter  sessions,  and  if  no 
reason  be  given  the  action  of  the  court  is  conclusive,  but 
if  the  judge,  granting  or  refusing  the  license  gives  reasons 
we  will  consider  whether  they  are  valid  or  not. 

The  report  was  set  aside  and  the  proceedings  referred 
back  to  the  reviewers  for  reconsideration  and  report  ac- 
cording to  law.  The  viewers  thereupon,  without  having 
a  hearing  of  the  case  at  the  place  designated  by  the  act, 
turned  in  the  same  report  as  before,  finding  the  road  un- 
necessary but  merely  omitted  the  reasons  which  they  had 
theretofore  given.  The  court  held  that  this  was  not  fol- 
lowing its  order.  The  reviewers  could  not  merely  recast 
the  report  but  the  reference  back  was  for  the  purpose  of  a 
rehearing  on  the  merits.  There  is  no  doubt  that  under 
the  order  of  court  the  duty  of  the  viewers  was  not  merely 
to  amend  their  form  of  report.  The  report  being  set 
aside,  the  vie^v^ers  were  to  start  afresh.  The  viewers  erred 
in  treating  it  as  if  it  had  been  sent  back  for  amendment : 
Cambria  Street,  75  Pa.  357. 

The  reference  back  to  the  same  viewers  was  not  im- 
proper. The  Act  of  1911  provides  for  a  permanent  board 
of  view  and  fixes  the  minimum  number  at  three  and  the 
maximum  at  nine.  Necessarily,  occasions  will  arise 
where  the  same  viewers  will  be  required  to  consider  mat- 
ters which  they  had  already  before  them.  The  act  is  con- 
stitutional :  Reber's  Petition,  235  Pa.  622,  and  Brown's 
Petition,  236  Pa.  3. 

The  objection  is  urged  that  the  termini  in  the  petition 
are  not  the  same  as  in  the  report.  For  example,  the  one 
terminus  fixes  the  location  from  the  road  leading  from 
Springbrook  to  Elmhurst,  while  the  report  calls  for  a 
road  from  Green  Run  to  Elmhurst.  The  reference  to  the 
plan  removes  any  doubt  as  to  the  identity  of  the  road  and 
taking  the  petition  and  the  plan,  no  one  could  have  any 
doubt  as  to  the  location  of  the  point  referred  to.  The  Act 
of  April  23,  1909,  P.  L.  142,  requires  that  the  petition 
shall  fix  definitely  the  point  of  beginning  and  the  point  of 
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ending  by  giving  the  exact  distance  from  an  intersecting 
public  road  and  the  report  and  draft  upon  confirmation 
shall  be  certified  to  the  State  Highway  Department.  The 
purpose  of  the  act  is  to  give  that  department  the  informa- 
tion required  in  order  to  have  a  complete  system  of  the 
roads  of  the  Commonwealth.  An  examination  of  the 
papers  in  this  case  shows  a  substantial  compliance  with 
the  act.  The  court  correctly  found  that  there  was  no 
variance. 

As  to  the  objection  that  the  court  disposed  of  the  mat- 
ter after  the  term  to  which  the  report  was  filed  had 
passed  and  that  no  formal  continuance  was  had  from 
term  to  term,  we  think  it  is  answered  in  Barr  Township 
Road,  29  Pa.  Superior  Ct.  203.  A  continuance  was  not 
required  as  long  as  the  matter  was  in  the  hands  of  the 
court  for  consideration. 

The  judgment  is  affirmed. 


City  of  Williamsport,  Appellant,  v.  Citizens 
Electric  Co. 

Municipalitiss — Taxes — License  taxes — Act  of  May  16,  1901, 
P.  L,  226 — Revenue  taxes. 

Taxes  levied  for  revenue  and  taxes  levied  under  the  police  power 
may  be  provided  for  in  the  same  city  ordinance. 

The  Act  of  May  16,  1901,  P.  L.  226,  gives  cities  the  right  to  levy 
certain  taxes ;  and  the  fact  that  the  taxes  so  levied  are  imposed  for 
general  revenue  purposes  or  under  the  police  power  is  inunaterial. 

Asf  the  term  license  tax  embraces  both  kinds  of  taxes,  it  would 
be  unreasonable  to  hold  that  in  order  to  exercise  a  power  given  in 
relation  to  both,  the  city  would  be  required  to  pass  two  ordinances, 
one  for  the  purpose  of  general  revenue,  and  one  under  the  police 
power. 

Evidence — BooTes  of  city  treasurer — Oral  recital  from — Prima 
facie  evidence. 

Where  a  treasurer  of  the  municipality  testified  as  to  the  entries 
in  the  books  of  his  department  and  there  is  no  contradiction  of  the 
matters  contained  therein,  the  amounts  shown  on  such  hooka  are 
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prima  facie  evidence  of  such  indebtedness.  Under  such  circum- 
stances the  testimony  of  the  treasurer  was  not  oral  testimony  in  the 
sense  that  it  had  to  be  passed  upon  by  the  jury.  His  veracity  was 
not  in  question.  He  was  merely  giving  audible  testimony  of  the 
written  pages  and  the  amoimts  shown  under  his  testimony  consti- 
tuted prima  facie  evidence  of  the  indebtedness. 

Argued  Nov.  11,  1918.  Appeal,  No.  42;  Oct.  T.,  1918, 
by  plaintiff,  from  judgment  of  C.  P.  Lycoming  Co.,  June 
T.,  1915,  No.  134,  for  defendant  non  obstante  veredicto 
in  the  case  of  City  of  Williamsport  v.  Citizens  Electric 
Co.  Before  Orlaby,  P.  J.,  Porter,  Henderson,  Kbp- 
HART,  Trbxlbr  and  Williams,  JJ.    Reversed. 

Assumpsit  for  pole  license  tax  levied  under  city  ordi- 
nance.   Before  Whitehead,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
for  (1,329.90.  Subsequently  the  court,  on  motion,  set 
aside  the  verdict  and  entered  judgment  in  favor  of  the 
defendant  non  obstante  veredicto.    Plaintiff  appealed. 

Error  assigned  was  the  judgment  of  the  court. 

N.  M.  Edwards,  and  with  him  John  C.  Rogers,  City 
Solicitor,  and  Frank  P.  Cummings,  Assistant  City  Solici- 
tor, for  appellant. — The  question  before  the  court  is  the 
subject  and  not  the  source  of  authority  for  the  ordinance 
and  the  title  to  the  act  was  sufficient  notice  of  the  con- 
tents: Homers  Case,  77  Pa.  77;  Commonwealth  v.  Sel- 
lers, 130  Pa.  32 ;  Altoona  City  v.  Koch,  52  Pa.  Superior 
Ct.  433;  Williamsport  v.  Wenner,  172  Pa.  173. 

Herbert  T.  Ames,  and  with  him  Thomas  H.  Holland, 
for  appellee. — The  ordinance  was  contrary  to  the  Act  of 
May  16, 1901,  P.  L.  228. 

The  ordinance  contained  more  than  one  subject :  Com- 
monwealth V.  Bilotta,  61  Pa.  Superior  Ct.  264;  Dorsey'a 
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App.,  72  Pa.  192;  Road  in  Phoenixville,  109  Pa.  44; 
Payne  v.  School  District,  168  Pa.  386;  Commonwealth 
V.  Beatty,  15  Pa.  Superior  Ct.  5;  Erie  City  v.  Erie  Elec- 
tric Motor  Company,  24  Pa.  Superior  Ct.  77 ;  Provident 
L.  &  T.  Co.  V.  Hammond,  230  Pa.  407;  Central  D.  &  P. 
T.  Co.  V.  Homer  City  Boro.,  242  Pa.  597;  Appeal  of  Ly- 
coming Pair  Assn.,  65  Pa.  Superior  Ct.  307. 

Opinion  by  Teexlee,  J.,  July  17, 1919 : 

The  title  to  the  ordinance  in  question  is,  "Providing 
for  and  regulating  the  assessment,  levy  and  collection  of 
an  annual  license  upon  trades,  businesses,  callings,  occu- 
pations, matters  and  things  within  the  City  of  Williams- 
port,  Pennsylvania,  the  granting  of  licenses  therefor  and 
imposing  penalties  for  the  violation  of  said  ordinance." 
Under  section  30  of  the  above  ordinance,  the  city  im- 
posed an  annual  license  tax  upon  poles,  pipes  and  mains 
of  corporations  and  others  occupying  the  streets  of  the 
city,  the  license  on  each  pole  being  fifty  cents,  afterwards 
reduced  by  amendment  to  twenty-five  cents. 

At  the  trial,  after  the  city  showed  the  amount  due  and 
owing,  the  defendant  offered  no  testimony  and  the  court 
directed  a  verdict  for  the  plaintiff,  which  it  afterwards 
set  aside  and  entered  judgment  for  defendant.  The  court 
assigned  as  a  reason  for  so  doing,  that  the  title  to  the 
ordinance  in  question  violated  Section  3  of  the  Act  of 
May  16,  1901,  P.  L.  226,  which  provides  inter  alia,  "no 
bills  except  general  appropriation  bills  shall  be  passed 
containing  more  than  one  subject  which  shall  be  clearly 
expressed  in  its  title."  The  court  held  that  the  title  was 
faulty  in  both  respects,  in  that  it  contained  more  than 
one  subject,  and  if  but  one  subject,  that  it  was  not  clearly 
expressed.  The  basis  of  the  court's  decision  is  found  in 
the  distinction  made  between  a  license  tax  imposed  for 
general  revenue  purposes  to  which  there  is  no  limit,  ex- 
cept such  as  is  put  by  law  and  a  license  tax  imposed  under 
the  police  power,  which  in  theory  is  limited  to  the  cost 
of  supervision  and  inspection.    The  pole  tax  in  question 
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is  admittedly  collected  under  the  police  power  of  the  city, 
the  other  licenses  provided  for  in  the  ordinance,  under 
the  authority  given  to  the  city  to  raise  money  for  revenue 
purposes.  Does  the  fact  that  the  city  exercised  two  dis- 
tinct powers  in  imposing  the  license  give  two  subjects  to 
the  ordinance?  The  learned  counsel  for  the  appellant 
has  put  the  question  very  succinctly.  "The  question  be- 
fore this  court  is  ^subject'  and  not  'source  of  authority/ 
not  whether  or  not  the  license  tax'  is  under  the  police 
power  or  general  revenue  power,  but  whether  the  ordi- 
nance involved  contains  two  different  and  antagonistic 
subjects;  whether  or  not  a  ^cense  tax'  is  a  license 
tax'  whether  imposed  under  the  general  revenue  power 
or  the  police  power,  or  both."  Certainly  the  term  license 
used  in  the  title  in  itself  cannot  be  said  to  consist  of  two 
subjects.  We  fully  agree  with  the  learned  trial  judge, 
that  the  power  to  levy  license  tax  is  derived  from  two 
sources  as  above  noted,  but  we  do  not  think  that  makes 
the  title  consist  of  more  than  one  subject.  Into  what  par- 
ticular funds  the  taxes  imposed  by  the  ordinance  went, 
whether  into  one  or  many,  matters  not. 

As  the  term  embraces  both  kinds  of  taxes,  it  would 
seem  unreasonable  to  hold  that  in  order  to  exercise  a 
power  given  in  relation  to  both,  the  city  would  be  re- 
quired to  pass  two  ordinances,  one  for  the  purpose  of  gen- 
eral revenue  and  one  under  the  police  power. 

Nor  do  we  think  that  the  subject  is  not  clearly  ex- 
pressed. The  general  rule  is  that  to  comply  with  the  con- 
stitutional requirements,  that  the  title  of  an  act  need 
only  give  such  notice  of  the  subject-matter,  as  to  fairly 
and  reasonably  lead  to  an  inquiry  into  the  body  of  the 
bill :  Snyder  County  v.  Wagenseller,  262  Pa.  269. 

That  a  license  tax  is  intended  is  very  readily  seen  by 
the  fact  that  the  title  provides  for  its  assessment,  levy 
and  collection.  In  common  parlance,  the  words  license 
and  license  tax  are  used  to  designate  the  same  subject. 
We  speak  of  mercantile  licenses,  and  the  subject  is  set 
out  in  our  digest  under  that  title  but  the  act  of  assembly 
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calls  them  Mercantile  License  Taxes.  When  the  reader 
sees  the  word  "license"  he  is  bound  to  know  it  may  in- 
clude both  kinds  of  such  taxes.  Thus  in  Com.  v.  Puder, 
261  Pa.  129,  "the  use  of  the  word  'penalties'  should  put 
the  inquirer  upon  notice  that  a  violation  of  the  statute's 
provisions  would  be  followed  by  either  civil  or  criminal 
punishment,  or  both.''  Both  in  l^al  enactment  and  ju- 
dicial utterance  there  is  no  distinction  made  between 
license  taxes  for  revenue  and  license  taxes  imposed  under 
the  police  power.  The  various  acts  referring  to  the  gov- 
ernment of  cities  of  the  third  class,  to  wit,  May  23, 1874, 
P.  L.  239,  Section  20,  and  May  23,  1889,  Article  V,  Sec- 
tion 3,  Clause  4,  P.  L.  287,  and  that  of  May  16, 1901,  P.  L. 
228,  the  last  act  being  the  act  under  which  the  present 
ordinance  was  drawn,  provided  for  the  imposition  of 
license  taxes  and  used  the  term  indiscriminately  with 
reference  to  taxes,  both  for  revenue  and  those  imi)Osed  by 
virtue  of  the  police  power.  The  term  is  used  to  indicate 
both  kinds  of  licenses  in  the  decisions  of  the  courts.  For 
example :  In  Oil  City  v.  Trust  Co.,  151  Pa.  454,  and  Titus- 
ville  V.  Gahan,  34  Pa.  Superior  Ct.  613,  it  is  called  a 
license  tax  levied  under  the  police  i)ower.  When,  there- 
fore, the  term  license  appears  in  the  title  of  the  ordinance, 
it  is  very  evident  it  gives  notice  that  the  provisions  of  the 
ordinance  are  not  necessarily  confined  to  one  kind  of 
license  laid  upon  occupations,  etc.,  mentioned  in  the  title 
but  may  include  both. 

The  title  of  the  ordinance  is  broad  enough  to  cover  the 
subject-matter  of  this  tax,  to  wit :  poles.  "Matters"  and 
"things"  are  words  of  broad  meaning. 

The  plaintiffs  case,  as  submitted,  comprised  the  testi- 
mony of  the  city  treasurer,  who  testified  from  the  record 
of  his  predecessor.  He  did  not  claim  any  personal  knowl- 
edge of  the  matter.  All  he  did  was  to  read  from  the  book 
before  him.  His  testimony  was  admitted  without  objec- 
tion and  no  attempt  made  to  contradict  it.  When  cross- 
examined,  he  was  asked  to  turn  to  the  record. 
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The  defense  was  purely  technical  and  the  defendant 
offered  no  testimony.  The  court  was  right  in  the  view 
it  took  in  the  first  place,  although  afterwards  it  changed 
it,  that  the  evidence  established  a  prima  facie  case  for 
the  plaintiff.  Under  the  method  employed  at  the  trial,  the 
testimony  of  the  treasurer  was  not  oral  testimony,  in  the 
sense  that  it  had  to  be  passed  upon  by  a  jury.  His  verac- 
ity was  not  in  question.  He  was  merely  giving  audible 
expression  to  the  written  page.  Under  the  course  pur- 
sued at  the  trial  and  acquiesced  in  by  both  parties,  the 
treasurer's  record  was  virtually  in  evidence.  It  was  in 
court.  Either  party  could  inspect  it.  Had  the  defendant 
introduced  testimony  to  contradict  it,  a  different  situ- 
ation would  have  arisen.  In  Trexler  v.  Africa,  33  Pa. 
Superior  Ct.  395,  a  case  relied  upon  by  the  lower  court, 
involving  the  question  of  the  payment  of  county  taxes, 
Judge  Morrison,  who  wrote  the  opinion  of  this  court  said 
that  if  the  records  of  the  treasurer's  ofllce  were  the  only 
thing  before  the  court,  the  court  could  have  directed  a 
verdict  but  oral  testimony  having  been  introduced  to 
contradict  them,  the  case  had  to  go  to  the  jury.  The 
city  treasurer's  book  showed  license  taxes  due  from  the 
defendant  in  excess  of  the  amount  sued  for  and,  being 
prima  facie  evidence,  the  court  proi)erly  directed  a  ver- 
dict for  the  amount  of  plaintiff's  claim. 

The  judgment  of  the  court  below  is  reversed  and  the 
record  is  remitted  with  directions  to  enter  judgment  on 
the  verdict. 


First  National  Bank,  Appellant,  v.  Fair. 

Practice,  0.  P. — Appeals  from  justice  of  the  peace — Certiorari 
after  appeal — Affirmance  of  judgment — Appeals  nunc  pro  tunc. 

Where  the  defendant  against  whom  a  judgment  has  been  ren- 
dered before  a  magistrate  filed  a  petition  asking  that  the  judgment 
be  stricken  off,  and  subsequently  procured  a  writ  of  certiorari,  and 
upon  the  hearing  upon  the  certiorari  the  judgment  was  affirmed,  the 
decision  of  the  court  is  final. 
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It  was  too  late  to  consider  a  petition  to  strike  off  the  transcript  of 
a  judgment,  as  a  petition  for  an  allowance  to  appeal  nunc  pro 
tunc,  made  within  the  proper  time,  when  such  petition  was  not 
made  until  four  months  after  the  entry  of  the  judgment.  The  de- 
fendant should  have  presented  his  petition  for  an  allowance  of  an 
appeal  nunc  pro  tunc  promptly,  and  the  court  should  not  have  re- 
lieved him  from  the  effect  of  his  laches. 

Argued  April  22, 1919.  Appeal,  No.  81,  April  T.,  1919, 
by  plaintiff,  from  order  of  C.  P.  Beaver  Co.,  March  T., 
1918,  No.  396,  allowing  an  appeal  nunc  pro  tunc  in  the 
case  of  First  National  Bank  of  Beaver  v.  B.  O.  Pair.  Be- 
fore OBLADY,  p.  J.,  POBTEB,  Hendebson,  Hbad,  Tbbxleb, 
Williams  and  Kelleb,  JJ.   Reversed. 

Rule  to  strike  oflf  judgment  and  certiorari  on  judgment 
of  justice  of  the  peace.    Before  Baldwin,  P.  J. 

The  court  discharged  the  rule  to  set  aside  judgment  of 
the  justice  of  the  peace,  and  converted  the  rule  to  show 
cause  why  the  judgment  should  not  be  stricken  ofiE  into  a 
rule  to  show  cause  why  an  appeal  should  not  be  allowed 
nunc  pro  tunc,  which  rule  was  made  absolute.  Plaintiff 
appealed. 

Error  assigned  was  the  order  of  the  court 

D.  A.  Nelson,  for  appellant. — The  judgment  was  regu- 
lar and  the  court  had  no  authority  for  setting  it  aside : 
Lacock  V.  White,  19  Pa.  495;  Boyd  v.  Miller,  52  Pa.  431 ; 
Christ  et  al.  v.  Dubosky,  261  Pa.  297;  Smith  v.  Hood,  25 
Pa.  218. 

The  refusal  to  set  aside  the  judgment  on  a  certiorari 
ended  the  proceeding :  Finley  v.  Smith,  7  Pa.  C.  C.  661 ; 
Russel  V.  Shirk,  3  Pa.  C.  C.  287;  Essler  v.  Johnson,  25 
Pa.  350. 

William  A.  McConnel,  for  appellee. 
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Opinion  by  Trexler,  J.,  July  17, 1919: 

This  was  suit  on  a  note.  The  hearing  was  held  by  the 
justice  of  the  peace,  on  September  27, 1917.  On  January 
29, 1918,  a  transcript  was  filed  in  the  common  pleas  and 
on  February  28th,  a  fi.  fa.  was  issued.  On  March  2d,  the 
defendant  filed  a  petition  asking  the  court  to  strike  oflf 
the  transcript  alleging,  among  other  things  which  require 
no  comment,  that  the  defendant  had  no  notice  of  the 
entry  of  the  judgment,  although  the  justice  had  promised 
to  advise  him  when  that  was  done.  An  answer  was  filed 
to  this  rule.  On  March  8th,  the  defendant  caused  a  writ 
of  certiorari  to  be  issued  and  the  whole  proceeding  with 
all  things  touching  the  same  were  removed  to  the  com- 
mon pleas.  Exceptions  to  the  record  were  filed  and  an- 
swer made  thereto  by  the  defendant.  On  June  4th,  both 
rules  were  argued  together.  On  June  20th,  the  court 
entered  the  following  order,  "The  rule  to  set  aside  the 
judgment  of  the  justice  of  the  peace  is  discharged.  The 
rule  to  show  cause  why  the  judgment  should  not  be 
stricken  off  and  the  transcript  thereof  stricken  from  the 
records  is  converted  into  a  rule  to  show  cause  why  an  ap- 
peal should  not  be  allowed  nunc  pro  tunc,  which  said 
rule  is  made  absolute  and  the  defendant  allowed  to  take 
appeal  nunc  pro  tunc." 

The  refusal  to  set  aside  the  judgment  in  the  certiorari 
proceedings  ended  the  matter.  The  proceedings  having 
been  removed  from  the  justice  to  the  common  pleas,  upon 
the  aflSrmance  of  the  judgment  by  the  discharge  of  the 
rule,  the  justice's  judgment  became  a  judgment  of  the 
common  pleas :  Bobbins  v.  Witman,  1  Dallas  410 ;  Essler 
V.  Johnson,  25  Pa.  350.  The  court  had  no  right  to  grant 
the  appeal.  The  two  remedies  certiorari  and  appeal  can- 
not both  be  employed.  This  was  decided  in  City  v.  Ken- 
drick,  1  Brewster  406,  and  that  decision  has  been  gener- 
ally followed  by  the  courts  of  common  pleas  of  this  State. 
(See  P.  &  L.  Dig.  of  Dec.  17647,  Malitz  v.  Qrabofsky,  27 
Pa.  Dist.  Rep.  394.)  Although  that  decision  is  not  bind- 
ing upon  us,  its  reasoning  is  convincing.    We  quote,  *1f 
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we  allow  both  remedies  to  a  defendant,  what  is  to  become 
of  the  appeal  when  the  certiorari  is  heard  and  the  judg- 
ment affirmed,  as  in  one  of  these  cases?  Upon  the  affljm- 
ance  of  the  judgment  the  plaintiff  is  entitled  to  his  execu- 
tion against  the  defendant,  and  to  his  scire  facias  against 
the  bail.  Unless  we  can  stay  these  proceedings  until  the 
appeal  shall  be  tried,  it  is  very  clear  that  the  plaintiff 
may  make  his  money  at  once,  and  that  the  appeal  is  to  all 
intents  and  purposes  killed.  It  would  seem  very  clear 
that  we  cannot  stay  the  execution  or  scire  facias,  and, 
therefore,  the  defendant  is  no  longer  concerned  in  the 
fate  of  his  appeal.  This  course  of  reasoning  illustrates 
the  impossibility  of  giving  effect  to  both  remedies,  and 
relieves  us  of  the  necessity  of  considering  whether  the  is- 
suing and  service  of  a  certiorari  do  not  so  effectually  re- 
move the  record  as  to  leave  nothing  for  the  appeal  to 
touch.  It  is  very  clear  that  if  regularly  issued  and 
served,  all  subsequent  proceedings  by  the  inferior  court 
are  void,  and  in  England  if  any  further  steps  are  taken 
towards  execution  an  attachment  lies.  (Vide  cases  cited 
5  Pet.  Abr.  261-2.)  The  same  general  principle  was 
recognized  in  Pennsylvania;  Ewing  v.  Thompson,  7 
Wright  372.  If  both  remedies  were  allowed  and  both 
prosecuted  to  final  judgment,  there  might  be  a  judgment 
for  plaintiff  in  the  one  and  for  the  defendant  in  the  other 
proceeding.'^  If  the  defendant  had  no  right  to  api)eal, 
the  court  could  confer  no  such  right. 

Apart  from  the  above  phase  of  the  case,  the  court  had 
no  right  to  change  the  rule  to  strike  off  the  transcript 
to  one  for  an  allowance  of  an  appeal  nunc  pro  tunc.  The 
petition  had  no  merit  for  the  transcript  of  the  judgment 
of  the  justice  could  not  be  stricken  off  unless  absolutely 
void  on  its  face :  Dailey  v.  Gifford,  12  S.  &  R.  72 ;  Drum 
V.  Snyder,  1  Binn  381 ;  Doerr  v.  Qraybill,  24  Pa.  Superior 
Ct.  321;  McKinney  v.  Brown,  130  Pa.  365;  Mcllhaney 
V.  Holland,  111  Pa.  634 ;  Hughes  v.  Clark,  35  Pa.  Supe- 
rior Ct.  518;  Lacoek  v.  White,  19  Pa.  495.  Assuming 
that  the  defendant  was  wronged  by  the  justice  of  the 
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peace^  it  was  his  duty  when  that  knowledge  came  to  him 
to  act  promptly.  It  is  true  that  his  i)etition  to  strike  off 
the  transcript  followed  in  a  few  days,  but  he  mistook  his 
remedy.  Almost  four  months  after  he  had  been  apprised 
of  the  entry  of  judgment,  the  court  without  any  request 
of  record  made  the  order.  It  was  then  too  late  to  con- 
sider the  petition  to  strike  off  the  transcript  as  a  petition 
for  an  allowance  to  appeal  nunc  pro  tunc  made  within 
proper  time.  This  we  think  was  not  the  exercise  of  prop- 
er judicial  discretion.  The  defendant  should  have  pre- 
sented his  petition  for  the  allowance  of  an  appeal  nunc 
pro  tunc  promptly,  at  least  before  the  expiration  of  twen- 
ty days  after  notice :  Wahl  v.  Poore,  46  Pa.  Superior  Ct. 
630 ;  Taylor  v.  Smith,  2  Clark  318.  The  court  should  not 
have  relieved  him  from  the  effect  of  his  not  moving 
promptly  or  properly. 

The  order  of  the  court  allowing  an  appeal  nunc  pro 
tunc  is  reversed.   Appellee  for  costs. 


In  re:  Washington  Eoad. 

Boads — Boad  views — Locus  of  road — Act  of  June  7, 1907,  P.  L, 

A  road  which  begins  in  one  township  and  ends  in  another  and 
does  not  occupy  the  division  line,  except  where  it  bisects  it,  is  not  a 
public  road  between  two  or  more  townships  as  contemplated  in  the 
Act  of  June  7,  1907,  P.  L.  444. 

Under  Section  1  of  the  Act  of  April  21,  1846,  P.  L.  416,  the 
courts  of  quarter  sessions  have  power  to  vacate  public  roads  whether 
laid  out  by  authority  of  law  or  existing  by  prescription  or  lapse  of 
time  and  generally  over  all  roads,  except  private  roads,  resting  upon 
express  grant,  the  evidence  of  which  is  still  in  existence.  Where  a 
petition  avers  that  the  road  has  been  opened  for  a  period  of  forty 
years,  the  court  of  quarter  sessions  has  jurisdiction. 

Boads — Boad  views — Board  of  viewers — Composition  of — Act  of 
June  2S,  1911,  P,  L.  112S. 

To  refer  a  report  back  to  the  same  viewers  who  sat  in  the  original 
view  for  review  is  not  improper.  The  Act  of  1911,  provides  for  a 
permanent  board  of  view  and  fixes  the  ninimum  number  at  three 
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and  the  mazimmn  at  nine.  Neoessarily,  occasions  will  arise  whero 
the  same  viewers  will  be  required  to  consider  matters  which  they 
have  passed  upon  heretofore. 

Roads — Road  review — Report  of  viewers — Harmless  error. 

Where  no  wrong  or  injury  has  resulted  to  any  party  in  interest, 
from  an  alteration  in  the  petition  for  the  vacation  of  the  road,  even 
if  made  after  the  presentation  of  the  petition,  the  order  of  the  court 
will  not  be  set  aside. 

Where  there  is  no  evidence,  either  in  the  record  or  the  deposition 
of  the  witness  submitted,  that  the  hearing  of  the  board  was  held  in 
any  other  place  than  as  provided  by  the  provisions  of  the  Act  of 
1911,  the  proceedings  will  be  presumed  to  have  been  conducted  in 
strict  accordance  with  the  act. 

Argued  April  16, 1919.  Appeal,  No.  92,  AprU  T.,  1919, 
by  Arthur  Hughes,  Exceptant,  from  the  order  of  Q.  S. 
Greene  Co.,  Sept.  Sess.,  1917,  No.  1,  overruling  ex- 
ceptions to  report  of  viewers  vacating  road  lying  partly 
in  Washington  Township  and  partly  in  Franklin  Town- 
ship, Greene  County,  and  known  as  the  Washington 
Koad.  Before  Oblady,  P.  J.,  Porter,  Henderson,  Head, 
Trbxlbb,  Williams  and  Keller,  JJ.    Affirmed. 

Exceptions  to  report  of  viewers.    Before  Kay,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  overruled  the  exceptions  and  confirmed  the 
report. 

Error  assigned  was  the  order  of  the  court  overruling 
the  exceptions. 

Da/oid  R.  Huss,  and  with  him  Carl  J.  Crawford,  for 
appellant. 

James  Inghram,  for  appellees. 

Opinion  by  Trexler,  J.,  July  17, 1919 : 
There  are  eighteen  assifpiments  of  error.    This  is  the 
third  view  had  of  the  road  in  question,  the  prior  two  r© 
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ports  in  favor  of  the  vacation  of  the  road^  having  been 
set  aside  for  technical  reasons. 

An  examination  of  the  draft  reveals  that  the  road  be- 
gins in  one  township  and  ends  in  another.  It  does  not 
occupy  the  division  line  of  the  townships  except  at  the 
place  where  it  crosses  at  right  angles.  The  appellant 
argues  that  the  proceedings  must  be  considered  as  hav- 
ing been  begun  under  the  Act  of  June  7, 1907,  P.  L.  444. 
That  act  provides  that  whenever  any  public  road  "is  be- 
tween two  or  more  townships  or  on  any  division  line  be- 
tween the  same/'  and  has  become  useless,  inconvenient 
or  burdensome,  the  court  of  quarter  sessions  may  upon 
I)etition  signed  by  at  least  fifteen  property  owners  of  each 
township,  "change  or  vacate  the  whole  or  any  part  of  the 
said  road.''  By  no  stretch  of  language  can  it  be  said  that 
the  road  in  question  lies  between  two  townships.  "The 
word  T)etween'  indicates  an  intermediate  space,  which 
excludes  and  cannot  include  that  to  which  it  refers.  If 
land  be  granted  between  one  township  and  another,  both 
are  clearly  excluded  from  the  grant.  If  land,  described 
as  lying  between  lot  number  one  and  lot  number  three,  is 
conveyed,  it  cannot  be  pretended  that  either  lot  or  any 
part  thereof  passes  by  the  deed" :  Phila.  v.  Citizens,  etc., 
Ry.  Co.,  151  Pa.  128  (137).  All  statutes  are  to  be  con- 
strued so  as  to  give  them  operation  if  the  language  will 
X)ermit,  instead  of  treating  them  as  meaningless :  How- 
ard Association's  App.,  70  Pa.  344.  In  order  to  attach 
any  meaning  to  the  first  clause  and  make  it  applicable 
to  a  possible  situation,  we  must  consider  the  conjunction 
"or"  as  coordinating  the  two  clauses.  Each  clause  thus 
being  the  equivalent  of  the  other  and  the  latter  defining 
or  clarifying  the  first.  It  may  be  argued  that  if  we  aj)- 
ply  the  same  sense  to  both  clauses,  the  use  of  the  first 
was  entirely  unnecessary.  There  is  force  in  this  argu- 
ment but  we  are  met  with  a  situation  which  must  be 
taken  as  it  is  and  the  construction  we  place  on  it  may 
not  be  very  satisfactory  but  it  seems  to  be  the  only  one 
possible.    It  is  not  necessary  to  a  decision  of  the  case  to 
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80  state^  but  it  may  be  that  the  act  was  intended  not  only 
to  apply  to  roads  situate  on  township  lines  but  such  as 
crisscross  such  lines.  However,  this  may  be,  we  are  con- 
vinced that  the  act  does  not  apply  to  roads  that  merely 
bisect  such  lines  at  one  point. 

Objection  is  made  that  the  provision  of  the  act  above 
referred  to  (Act  of  1907),  that  fifteen  property  owners  of 
each  township  shall  sign  the  petition  has  not  been  fol- 
lowed. If  we  are  right  in  the  view  we  have  taken,  the 
above  act  does  not  apply  to  the  case  before  us  and  of 
course  the  objection  falls.  We,  however,  do  not  wish  to 
be  understood  as  giving  our  assent  to  the  alternative 
proposition,  that  if  the  Act  of  1907  applies  the  petition 
is  fatally  defective.  There  are  thirty  signers  to  the  pe- 
tition. The  presumption  is,  that  the  proceedings  were 
regularly  instituted.  If  the  objection  had  been  promptly 
made  we  presume  the  petition  could  have  been  amended 
so  as  to  aflBrmatively  show  that  the  petitioners  were 
qualified.  As  the  statute  does  not  expressly  require  the 
qualifications  of  the  petitioners  to  be  averred,  its  omis- 
sion is  not  cause  for  reversal :  Boad  in  South  Abington 
Twp.,  109  Pa.  118 ;  Road  in  Borough  of  Bellevemon,  15 
W.  N.  C.  232. 

Section  1  of  the  Act  of  April  21, 1846,  P.  L.  416,  gives 
power  to  the  courts  of  quarter  sessions  to  vacate  public 
roads  whether  laid  out  by  authority  of  law,  or  existing 
by  prescription  or  lapse  of  time  and  generally  to  all 
roads,  except  private  roads,  resting  upon  express  grant, 
the  evidence  of  which  is  still  in  existence.  There  is  ob- 
jection made  that  the  petition  does  not  state  that  the 
road  was  opened  under  any  act  of  assembly,  i.  e.  by 
authority  of  law.  The  petition  states  that  there  is  no 
record  of  the  road  in  the  quarter  sessions  and  that  the 
road  has  been  opened  for  over  forty  years.  That  is  a 
sufficient  statement  of  the  status  of  the  road.  It  is  clear 
that  the  road  was  opened  long  enough  to  be  designated 
as  a  road  ^Tiy  prescription."  The  power  to  vacate  fol- 
lows from  the  express  provision  of  the  act. 
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The  second  exception  is  that  the  road  is  useless  to  the 
residents  of  said  township.  This  is  trivial.  The  one  who 
drafted  the  x)etition  evidently  followed  the  form  book  too 
closely.  The  words  objected  to  may  be  treated  as  sur- 
plusage. 

Objection  is  made  that  two  of  the  viewers  were  not  im- 
partial, but  were  prejudiced  and  biased  viewers,  because 
they  were  viewers  in  the  proceedings  to  vacate  this  par- 
ticular road  and  because  they  had,  after  their  appoint- 
ment passed  an  opinion  on  the  matter  submitted  to  them 
before  the  hearing.  We  have  already  held  in  Public 
Boad  in  Roaring  Brook  Township,  No.  23,  March  Term, 
1919,  that  since  the  Act  of  1911  limits  the  board  of  view- 
ers in  a  county  to  nine  viewers  and  allows  a  minimum 
of  three,  necessarily  the  same  viewers  in  the  contempla- 
tion of  the  act  can  serve  in  cases  of  review,  or  where  re- 
ports are  set  aside,  on  the  same  road  several  times.  This 
may  sometimes  create  an  awkward  situation  but  it  arises 
out  of  the  necessity  of  the  case.  The  question  of  fact  in- 
volved as  to  whether  the  viewers  had  expressed  them- 
selves as  to  the  necessity  of  the  vacation  prior  to  the 
hearing  was  for  the  court.  The  viewers  contradicted 
the  statements  attributed  to  them  and  this  court  is  not 
the  place  to  settle  that  controversy. 

The  exception  that  the  i)etition  and  order  do  not  agree 
as  to  the  description  of  the  road  cannot  be  sustained. 
There  is  a  slight  difference  between  the  two  but  the  de- 
scription of  the  road  by  courses  and  distances  is  the  same 
in  both  cases. 

Complaint  is  made  that  the  notice  to  the  supervisors 
and  county  commissioners  was  not  given  in  compliance 
with  the  law.  The  record  shows  that  the  supervisors  and 
commissioners  accepted  service  of  the  notice  of  the  time 
and  place  of  the  proposed  application  and  of  the  place  of 
meeting  of  the  viewers,  but  even  if  this  were  not  so,  a 
perusal  of  the  Act  of  March  29, 1905,  P.  L.  69,  requiring 
such  notice  applies  only  to  the  laying  out,  opening  and 
construction  of  new  roads. 
Vol.  Lxxn— 30 
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Another  exception  complains  that  a  material  altera- 
tion was  made  on  the  petition  by  some  one  in  the  interest 
of  the  petitioners  after  the  same  had  been  presented  to 
the  court  and  the  viewers  had  been  appointed.  It  is  al- 
leged that  the  figure  stated  the  distance  of  the  ending  of 
the  road  proposed  to  be  vacated  from  a  certain  inter- 
secting road  6.776  and  that  this  was  changed  to  6776. 
The  matter  was  called  to  the  attention  of  the  court  and 
we  see  no  reason  why  his  comments  upon  this  exception 
should  not  be  considered  as  sufficient  reason  for  dismiss- 
ing it.  They  are,  in  part  as  follows,  "There  is  nothing 
whatever  before  us  to  show  by  whom  the  alteration  was 
made,  or  in  whose  interest.  That  there  was  an  erasure  at 
the  point  indicated  is  apparent  from  an  inspection  of 
the  i)etition,  but  such  inspection  does  not  reveal  what 
mark  or  figure,  if  any,  was  erased.  If  the  number  was  ex- 
pressed decimally  it  is  evidently  no  more  and  no  less 
than  a  clerical  mistake  and  subject  to  be  rectified  on  ap- 
plication. It  appears  further  that  no  wrong  or  injury 
has  resulted  to  any  party  in  interest  from  the  alteration 
complained  of  even  if  made  after  the  presentation  of  the 
petition.'' 

Complaint  is  made  that  the  report  of  viewers  vacates 
only  a  part  of  said  road,  the  part  lying  in  the  Township 
of  Washington.  The  only  basis  for  this  argument  is  the 
selection  of  a  sentence  from  the  report  of  viewers  and 
making  the  word  "points''  apply  to  certain  figures  im- 
mediately preceding  it.  Reference  is  made  to  the  plot 
or  draft  of  the  road  vacated  and  it  is  very  evident  that 
the  word  "points"  referred  to  the  termini  of  the  road. 
There  can  be  no  doubt  as  to  this  when  we  consider  the 
whole  rex)ort. 

Another  exception  is  that  the  x>etition  and  order  were 
merely  directed  to  vacate  the  road,  while  the  Act  of  1907 
provides  that  the  court  shall  change  or  vacate  such  road. 
Sufficient  answer  to  this  is  that  we  above  decide  that  the 
Act  of  1907  does  not  apply  to  the  case  we  are  consider- 
ing. 
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Another  exception  is  that  the  hearings  were  not  held 
in  accordance  to  the  provisions  of  the  Act  of  June  23, 
1911,  P.  L.  1123.  We  again  quote  from  the  opinion  of 
the  court,  "There  is  no  evidence  before  us,  either  in  the 
record,  or  in  the  depositions  of  the  witnesses  submitted, 
that  hearings  of  the  board  in  this  matter  were  held  at 
any  other  place  than  the  court  house  or  otherwise  than 
publicly,  as  provided  by  the  said  Act  of  1911."  After  an 
examination  of  the  report,  we  think  this  is  a  correct 
statement. 

All  the  assignments  of  error  are  overruled  and  the  de- 
cree of  the  court  is  affirmed. 


Commonwealth  v.  Wilson,  Appellant. 

Criminal  law — Instructions  to  jury — Reasonable  doubt — Ade- 
quate instructions. 

Instructions  to  the  jury  on  the  question  of  reaeonable  doubt, 
which  leave  no  erroneous  impression,  and  which  do  not  prejudice 
the  defendant's  rights,  will  not  be  considered  grounds  for  reversal. 

Where  the  court  used  language  in  its  instructions,  which  taken 
alone,  might  have  been  regarded  as  objectionable  but  which  con- 
sidered in  the  light  of  the  whole  charge,  adequately  discussed  the 
question  involved,  the  charge  cannot  be  considered  as  ground  for 
reversal. 

Porter  and  Keller,  JJ.,  dissent. 

Argued  April  21,  1919.  Appeal,  No.  41,  Oct.  T.,  1919, 
by  defendant,  from  the  judgment  of  Q.  S.  Lycoming  Co., 
Sept.  Sess.,  1918,  No.  47,  on  verdict  of  guilty  in  the  case 
of  Commonwealth  v.  Frank  I.  Wilson.  Before  Orlady, 
P.  J.,  Porter,  Henderson,  Head,  Trbxler,  Williams 
and  Keller,  J  J.    Aflftrmed. 

Indictment  for  larceny.    Before  Whitehead,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 
Verdict  of  guilty  on  which  judgment  of  sentence  was 
passed.    Defendant  appealed. 
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Errors  assigned  were  various  rulings  on  evidence, 
answers  to  points  and  the  charge  of  the  court. 

Max  L.  Mitchell,  and  with  him  Arthur  A.  Smith  and 
Candor  d  Munson,  for  appellant. — The  charge  of  the 
court  was  inadequate  and  misleading :  Com.  v.  Duffy,  49 
Pa.  Superior  Ct.  366;  Com.  v.  Brown,  58  Pa.  Superior 
Ct.  300;  Com.  v.  Principatti,  200  Pa.  587. 

The  court  erred  in  its  instructions  as  to  reasonable 
doubt:  Com.  v.  Deitrick,  221  Pa.  7;  Com.  v.  Andrews, 
234  Pa.  597;  Com.  v.  Duffy,  49  Pa.  Superior  Ct.  344; 
Com.  V.  Boher,  59  Pa.  Superior  Ct.  573. 

Charles  F.  Qreevy,  District  Attorney,  for  appellee. 

Opinion  by  Tbbxlbr,  J.,  July  17, 1919 : 

The  defendant,  a  pawnbroker,  was  convicted  of  larceny 
as  bailee  of  certain  jewelry,  which  had  been  pawned  and 
which  he  fraudulently  converted  to  his  own  use.  Most 
of  the  assignments  require  but  passing  notice : 

1st.  The  offer  to  prove  that  defendant's  custom  was  to 
destroy  his  pawn  tickets  was  refused.  It  would  not  throw 
any  light  or  explain  defendant's  action  in  destroying  the 
pawn  tickets  in  question,  for  they  were  not  such  as  came 
to  him  in  the  ordinary  course  of  his  business  but  repre- 
sented unredeemed  pledges.  The  tickets  belonged  to  the 
prosecutrix  and  were  turned  over  to  the  defendant  at  his 
request. 

2d.  The  rejection  of  the  pawn  tickets  did  not  constitute 
reversible  error,  as  the  court  subsequently  overruled  the 
objection  and  admitted  them  "as  corroborating  the  testi- 
mony of  the  defendant  and  showing  what  matter  was 
contained  upon  the  tickets."  This  gave  the  defendant 
about  all  he  could  ask  for  and  he  appeared  to  have  been 
satisfied  as  he  took  no  exception  to  the  court^s  action. 

3d,  4th  &  5th.  The  attention  of  the  trial  judpre  should 
have  been  called  to  any  error  in  quoting  the  testimony 
before  the  jury  retired. 
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6th.  The  charge  contains  the  following:  "Upon  the 
question  of  time,  which,  by  the  way,  as  the  court  views 
this  matter,  is  the  important  fact  for  you  to  determine, 
the  parties  do  not  agree."  The  court  probably  should 
have  used  the  article  "an"  instead  of  "the,"  but  the  failure 
to  do  so  is  not  serious.  The  contention  of  the  prosecu- 
trix was  that  she  had  six  months  to  redeem  the  pledges. 
The  tickets  provided  for  thirty  days  and  the  defendant 
admitted  a  period  of  three  months.  If  the  articles  were 
appropriated  by  the  defendant  after  the  expiration  fixed 
for  their  redemption  the  defendant  could  not  be  con- 
victed, and  the  court  was  right  in  viewing  the  matter  of 
time  as  all  important. 

The  remaining  exceptions  that  the  charge  was  inade- 
quate may,  except  as  to  the  assignments  specially  noted 
below,  be  dismissed.  The  language  used  in  Common- 
wealth V.  Zappe,  153  Pa.  501,  and  substantially  repeated 
in  a  number  of  cases,  applies  "If  the  judge  fails  to  charge 
upon  some  point  which  the  defendant's  counsel  regards 
as  essential  to  the  defense,  it  is  only  fair  to  the  trial  judge 
that  his  attention  should  be  called  to  it  before  the  jury 
leave  the  bar,  in  order  that  he  may  correct  any  omission 
if  any  has  been  made."  The  court  properly  defined  the 
crime  with  which  the  defendant  was  charged.  The  words 
"fraudulently  converted  to  his  own  use,"  standing  alone 
without  explanation,  convey  a  correct  idea  of  the  crime 
to  the  ordinary  juror.  If  the  defendant  wished  the  court 
to  further  explain  the  meaning  of  these  terms,  the  court 
no  doubt  would  have  complied  with  his  request. 

The  only  remaining  assignment  is  directed  to  the  fail- 
ure to  correctly  and  adequately  instruct  the  jury  as  to 
reasonable  doubt.  In  fairness  to  the  trial  judge,  we  must 
consider  all  that  he  said  on  this  subject.  He  charged  as 
follows :  "This  defendant  is  presumed  to  be  innocent  and 
it  is  incumbent  upon  the  Commonwealth  to  prove  to  your 
satisfaction  and  beyond  a  reasonable  doubt,  that  the  de- 
fendant is  guilty.  This  doubt,  however,  must  be  such  as 
arises  out  of  the  evidence.    If  in  your  own  business  trans- 
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actions  you  would  be  convinced  beyond  any  doubt  of  the 
truthfulness  of  the  statement  of  the  defendant^  then  that 
would  be  such  a  doubt  as  should  cause  you  to  hesitate  to 
convict,  and  you  must  give  the  defendant  the  benefit  of 
that  doubt  and  acquit  him.  If,  however,  you  have  no 
doubt  of  the  defendant's  guilt  then  not  only  under  your 
oaths  but  your  manhood  as  well,  you  would  be  compelled 
to  bring  in  a  verdict  of  guilty."  Then  further  on  the  de- 
fendant's third  i)oint.  **The  burden  of  proving  the 
charges  contained  in  the  indictment  is  on  the  Common- 
wealth. The  defendant,  under  our  law,  is  presumed  to 
be  innocent  until  proven  guilty  and  the  evidence  of  the 
Commonwealth  must,  therefore,  convince  you  beyond  a 
reasonable  doubt  of  the  defendant's  guilt.  If  there  is 
any  reasonable  doubt  in  your  minds  of  the  defendant's 
guilt,  growing  out  of  the  evidence  in  this  case,  he  must 
be  given  the  benefit  of  that  doubt  and  it  is  your  duty  to 
acquit  him." 

It  must  be  admitted  that  by  detaching  two  sentences 
from  the  context  in  the  above  quotation  they  do  not  give 
a  clear  expression  as  to  reasonable  doubt.  The  language 
is  so  involved  as  not  to  convey  a  very  clear  idea  of  what 
the  court  desired  to  say.  The  objectionable  part  is  pre- 
ceded by  correct  instructions  and  also  followed  by  lan- 
guage framed  by  the  defendant's  counsel.  We  are  con- 
vinced that  it  left  no  wrong  impression  on  the  jury  and 
that  the  defendant  was  not  harmed. 

There  was  an  application  for  a  new  trial,  which  was 
abandoned.  The  defendant  seemed  to  have  been  recon- 
ciled to  the  verdict  and  to  have  acquiesced  in  it  but  the 
sentence  apparently  was  a  disappointment  to  him. 

The  assignments  of  error  are  overruled.  The  judg- 
ment is  affirmed,  and  it  is  ordered  that  the  defendant, 
appellant,  appear  in  the  court  below  at  such  time  as  he 
may  be  there  called,  and  that  he  be  by  the  court  commit- 
ted until  he  has  complied  with  the  sentence  or  any  part 
of  it  that  had  not  been  performed  at  the  time  this  appeal 
was  made  a  supersedeas. 
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Dissenting  Opinion  by  Kelleb,  J.,  July  17, 1919 : 

I  regret  that  I  cannot  concur  in  the  opinion  of  the 
court  filed  in  this  case. 

In  his  charge,  the  learned  trial  judge  told  the  jury  that 
the  question  of  time  was  the  important  fact  for  them  to 
determine  and  elaborated  at  length  on  the  subject  so  as 
to  lead  the  jury  to  understand  that  if,  notwithstanding 
the  printed  terms  on  the  pawn  ticket,  the  defendant  had 
agreed  to  give  the  prosecutrix  six  months  in  which  to  re- 
deem the  property  pawned  he  was  guilty,  while  if  the 
time  limit  was  only  until  September  1st,  he  was  not 
guilty.  The  important  fact  to  be  determined  by  the  jury 
was  the  fraudulent  intent  of  the  defendant  in  selling  the 
pawned  goods,  and  while  the  time  of  the  pledge  was  an 
element  in  determining  the  fraud,  it  was  not  absolutely 
controlling,  and  the  guilt  or  innocence  of  the  defendant 
did  not  depend  on  the  jury's  determination  of  that  fact. 

So  also,  in  his  instructions  as  to  reasonable  doubt,  the 
trial  judge  clearly  was  confused  and  in  error.  He  told 
the  jury,  it  is  true,  that  the  defendant  was  presumed  to 
be  innocent  and  that  it  was  incumbent  upon  the  Com- 
monwealth to  prove  to  their  satisfaction  and  beyond  a 
reasonable  doubt  that  the  defendant  was  guilty,  but  he 
immediately  went  on  to  explain  what  was  meant  by  rea- 
sonable doubt,  as  follows :  "If  in  your  own  business  trans- 
actions you  would  be  convinced,  beyond  any  doubt,  of  the 
truthfulness  of  the  statement  of  the  defendant,  then  that 
would  be  such  a  doubt  as  should  cause  you  to  hesitate  to 
convict  and  you  must  give  the  defendant  the  benefit  of 
that  doubt  and  acquit  him."  This  explanation  was  direct- 
ly contrary  to  the  law,  and  required  the  defendant  to  con- 
vince the  jury  of  the  truthfulness  of  his  testimony,  be- 
yond any  doubt,  before  they  could  acquit  him.  In  my 
judgment  the  error  was  not  suflSciently  corrected  in  the 
rest  of  the  charge. 

I  would  sustain  the  sixth  and  ninth  assignments  of 
error  and  award  a  new  trial. 

PoBTflB,  J.,  concurs  in  this  dissent. 

Digitized  by  VjOOQIC 


472  MYERS,  AppeUant,  v,  LOHR. 

Syllabus— Statement  of  Eacta.  [72  Pa.  Sup«rior  Ot. 

Myers,  Appellant,  v.  Lohr. 

Constitutional  law — Decedents'  estates — Lien  of  debts — Act  of 
June  7, 1917,  P.  L.  W  {Fiduciaries  Act). 

The  Act  of  June  7,  1917,  P.  L.  447,  Section  15,  Clause  (a)  (Fi- 
duciaries Act),  is  constitutional,  in  so  far  as  it  provides  that  no 
debts,  etc.,  of  a  decedent  shall  remain  a  lien  on  his  real  estate  any 
longer  than  one  year  after  the  decease  of  such  debtor,  unless  within 
said  period  an  action  for  the  recovery  thereof  be  brought  against 
the  executor  or  administrator  of  such  decedent.  Nor  does  the 
provision  contained  in  said  act — clause  (c) — ^which  declares  the 
foregoing  provision  to  be  retroactive  render  the  act  unconstitu- 
tional. 

The  term  ex  post  facto,  as  used  in  the  Constitution  of  the  United 
States  and  of  this  State,  is  limited  to  i>enal  statutes,  and  the  Fi- 
duciaries Act  of  1917,  does  not  come  within  that  category. 

Retroactive  laws  are  not  in  violation  of  the  Constitution  which 
do  not  work  an  impairment  of  contracts,  and  which  affect  remedies 
of  procedure  only. 

Argued  May  8, 1919.  Appeal,  No.  104,  April  T.,  1919, 
by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co.,  Oct. 
T.,  1919,  No.  252,  in  case  of  Sarah  Myers  v.  Alexander  C. 
Lohr,  Deceased,  in  the  Hands  of  Fidelity  Title  &  Trust 
Company,  Executor  of  the  Estate  of  Alexander  C.  Lohr, 
Deceased,  and  the  Fidelity  Title  &  Trust  Company,  Exec- 
utor of  the  Estate  of  Alexander  C.  Lohr,  Deceased.  Be- 
fore Orlady,  p.  J.,  Porter,  Henderson,  Head,  Trexleb, 
Williams  and  Keller,  JJ.    Modified  and  aflSrmed. 

Assumpsit  on  promissory  note.    Before  Carnahan,  J. 

From  the  record  it  appeared  that  the  plaintiff  brought 
an  action  of  assumpsit  on  a  promissory  note  against 
Alexander  C.  Lohr,  deceased,  and  Fidelity  Title  &  Trust 
Company,  his  executor,  with  directions  to  the  prothono- 
tary  to  index  the  suit  in  the  judgment  index  so  as  to  be- 
come a  lien  against  the  real  estate  of  decedent.  Alex- 
ander C.  Lohr  died  February  26,  1917,  the  suit  being 
entered  about  one  year  and  five  months  after  the  death 
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of  the  decedent.  The  Fidelity  Title  &  Trust  Company, 
as  executor^  filed  an  affidavit  of  defense  admitting  the 
truth  of  the  plaintiff's  averments  in  the  statement  of 
claim,  but  asking  that  the  suit  should  be  dismissed  for 
the  reason  that  the  Fiduciaries  Act  of  June  7, 1917,  P.  L. 
477,  provides  that  the  lien  of  the  debts  of  a  decedent 
shall  be  for  one  year,  and  that  clause  (a)  is  by  clause 
(c)  made  retroactive,  and  that  the  plaintiff's  suit  being 
brought  more  than  one  year  after  decedent's  death  was 
without  authority  of  law.  The  plaintiff,  in  turn,  averred 
that  this  section  of  the  Fiduciaries  Act  worked  an  im- 
pairment of  contracts  and  disturbed  vested  rights  and 
was,  therefore,  unconstitutional.  The  court  held  this 
section  of  the  act  to  be  constitutional  and  ordered  that 
the  suit  be  dismissed.    Plaintiff  appealed. 

Error  assigned  was  the  order  of  the  court. 

William  A,  Jordan ^  for  appellant. — The  Fiduciaries 
Act  of  June  7,  1917,  P.  L.  447,  Section  15,  Clauses  (a) 
and  (c),  in  so  far  as  the  retroactive  clause  is  concerned, 
is  unconstitutional  and  void :  Neff's  Appeal,  21  Pa.  243 ; 
Fisher  v.  Farley,  23  Pa.  501 ;  Becker's  Appeal,  27  Pa. 
52;  Taylor  v.  Mitchell,  57  Pa.  209;  Shonk  v.  Brown,  61 
Pa.  320 ;  Hartle  v.  Long,  5  Pa.  491 ;  Sutton  v.  Clark,  7 
W.  N.  C.  437;  Hepburn  v.  Curts,  7  Watta  300;  Calder 
V.  Bull,  3  Dallas  386. 

J.  M.  Shields,  for  appellee. 

Opinion  by  Keller,  J.,  July  17, 1919 : 

Clause  (a)  of  Section  15  of  the  Fiduciaries  Act  of 
1917  (June  7,  1917,  P.  L.  447),  provides  that  no  debts, 
etc.,  of  a  decedent  shall  remain  a  lien  on  his  real  estate 
longer  than  one  year  after  the  decease  of  such  debtor  un- 
less within  said  i)eriod  an  action  for  the  recovery  thereof 
be  brought  against  the  executor  or  administrator  of  such 
decedent.    The  question  involved  in  this  appeal  is  wheth- 
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er  clause  (c)  of  said  section,  which  declares  the  forego- 
ing provision  to  be  retroactive  is  unconstitutional.  There 
can  be  no  doubt  of  the  intention  of  the  legislature  to  make 
it  retroactive,  for  it  specifically  declares:  "The  provi- 
sions of  clause  (a)  of  this  section  shall  be  retroactive: 
Provided,  however,  That  in  case  of  any  bond,  covenant, 
debt  or  demand  that  would  be  sooner  barred,  an  action 
for  the  recovery  thereof  may  be  commenced  within  one 
year  after  the  passage  of  this  act,  in  manner  as  provided 
in  clause  (a)  of  this  section."  We  are,  therefore,  not 
concerned  with  decisions  of  the  courts  based  upon  acts 
which  were  held  not  to  show  a  clear  intent  on  the  part  of 
the  legislature  to  make  their  provisions  retrospective. 
Here  the  purpose  is  unmistakable ;  it  is  the  power  of  the 
legislature  to  enact  such  a  provision  which  is  questioned. 

The  appellant  contends  that  it  is  violative  of  Article  I, 
Section  17,  of  the  Constitution,  which  provides :  "No  ex 
post  facto  law,  nor  any  law  impairing  the  obligation  of 

contracts shall    be  passed."     The  term,  ex  post 

facto,  as  used  in  the  Constitution  of  the  United  States 
and  of  this  State  is  limited  to  penal  statutes,  and  may  be 
defined  as  one  which  imposes  a  punishment  for  an  act 
which  was  not  punishable  when  it  was  committed,  im- 
poses additional  punishment  or  changes  the  rules  of  evi- 
dence by  which  less  or  diflferent  testimony  is  sufficient  to 
convict :  8  Cyc.  1027 ;  Calder  v.  Bull,  3  Dallas  386,  p.  390. 
Clearly  the  Fiduciaries  Act  of  1917  is  not  an  ex  iK)st 
facto  law  in  respect  to  clause  (c)  aforesaid.  Does  it  im- 
pair the  obligation  of  contracts?  If  not,  it  is  not  pro- 
hibited by  the  Constitution :  Gault's  App.,  33  Pa.  94. 

It  is  not  contended  that  the  decedent  entered  into  any 
contract  with  the  appellant  that  his  debt  to  her  should 
be  a  lien  on  his  real  estate  for  any  specified  period  after 
his  death.  She  lent  him  one  thousand  dollars  on  July  19, 
1915,  and  took  his  simple  promissory  note  therefor,  dated 
the  same  day  and  payable  one  year  thereafter.  The  fact 
that  upon  his  death  this  debt  became  a  lien  on  his  real 
estate,  was  due  to  the  provisions  of  an  early  statute  of 
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Pennsylvania,  which  thus  gave  her  a  means  of  recovering 
the  debt  owing  her  by  said  decedent ;  but  it  transferred  to 
her  no  right  of  property;  a  lien  is  not  a  title  to  a  thing, 
but  a  right  to  present  a  claim  against  it  and  demand  pay- 
ment out  of  it :  Taylor  v.  Carryl,  24  Pa.  259,  p.  266.  The 
real  estate  of  the  decedent  descended  to  his  heirs  or 
passed  to  the  devisee  under  his  will,  and  if  she  took  no 
steps,  as  a  creditor,  to  enforce  her  remedy  for  the  collec- 
tion of  her  claim  until  after  the  period  limited  by  statute, 
the  land  was  discharged  of  liability  and  the  heir  or  de- 
visee held  it  free  and  clear  thereof. 

At  the  time  of  the  establishment  of  proprietary  govern- 
ment in  Pennsylvania,  by  the  law  of  England,  lands  of  a 
decedent  were  not  assets  for  the  payment  of  his  debts,  but 
early  in  the  history  of  the  province  laws  were  enacted 
here  subjecting  all  lands  of  debtors  to  sale  on  judgment 
and  execution  against  them,  their  heirs,  executors  and  ad- 
ministrators :  Act  of  1700, 1  Sm.  L.  7 ;  Act  of  1705, 1  Sm. 
L.  57 ;  and  following  this  legislation  it  was  held  that  the 
lands  of  a  deceased  person  were  liable  to  be  taken  in 
execution  for  his  debts  in  the  hands  of  the  heir  or  de- 
visee, or  of  a  purchaser  from  them,  and  that  this  liability 
extended  without  limit  of  time :  Graflf  v.  Smith,  1  Dallas 
484 ;  Lessee  of  Morris  v.  Smith,  1  Yeates  238.  Recogniz- 
ing the  inconveniences  that  arose  from  such  secret  and 
unlimited  claims  or  liens,  the  legislature  enacted  in  1794 
(as  supplemented  in  1797),  that  no  such  debts,  except 
they  were  secured  by  mortgage,  judgment,  etc.,  should 
remain  a  lien  on  said  lands  and  tenements  longer  than 
seven  years  after  the  decease  of  such  debtor,  unless  an 
action  for  the  recovery  thereof  was  commenced  and  duly 
prosecuted  against  his  or  her  heirs,  executors  or  adminis- 
trators within  the  said  period  of  seven  yeafs,  etc.,  with 
other  provisions  not  here  material:  Acts  of  April  19, 
1794,  3  Sm.  L.  143;  and  April  4,  1797,  3  Sm.  L.  296. 
These  acts  were  followed  by  others  which  contained  ad- 
ditional provisions  not  necessary  to  be  referred  to  here, 
and  reduced  the  time  within  which  actions  had  to  be 
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brought;  to  five  years:  Act  of  February  24,  1834,  P.  L. 
70;  to  two  years:  Acts  of  June  8, 1893,  P.  L.  392;  June 
14,  1901,  P.  L.  562;  and  May  3,  1909,  P.  L.  386;  to  one 
year :  Act  of  June  7, 1917,  supra. 

Strictly  speaking,  the  Acts  of  1700  and  1705  had  not 
created  the  unsecured  debts  of  a  decedent  "liens"  against 
his  real  estate;  their  effect  was  to  make  his  real  estate, 
in  the  hands  of  his  heirs,  devisees,  or  purchasers  from 
them,  assets  for  the  payment  of  his  debts,  the  same  as 
personal  property  in  the  hands  of  his  executors  or  ad- 
ministrators :  Spear  v.  Hannum,  1  Yeates  380 ;  Hannum 
V.  Spear,  1  Yeates  553 ;  and  the  object  of  the  Acts  of  1794 
and  1797  and  the  subsequent  legislation  along  the  same 
lines  was  to  limit  the  time  within  which  such  debts  might 
be  enforced  against  the  lands  of  the  deceased  debtor; 
and  though  in  all  these  acts,  and  in  the  decisions  con- 
struing them,  the  term  "lien"  is  used,  the  operation  and 
effect  of  the  Acts  of  1700  and  1705  on  the  debts  of  a  de- 
cedent with  respect  to  his  real  estate  were  not  changed 
so  as  to  create  such  debts  liens  in  the  same  sense  that 
mortgages  and  judgments  are  liens,  for  a  decedent  may 
by  a  testamentary  direction  to  sell  his  lands  for  the  pay- 
ment of  his  debts,  relieve  the  land  from  the  "lien"  of  his 
general  debts,  which  he  cannot  do  as  to  liens  of  record, 
and  the  unsecured  creditors  are  remitted  to  the  fund  re- 
alized from  such  sale :  Hannum  v.  Spear,  1  Yeates  553 ; 
Cadbury  v.  Duval,  10  Pa.  265 ;  Seeds  v.  Burk,  181  Pa. 
281 ;  and  the  effect  is  the  same  whenever  there  is  an  abso- 
lute conversion  of  real  estate  under  the  will :  Mustin's 
Est.,  194  Pa.  437. 

Construing  these  various  acts,  therefore,  it  has  been 
decided  that  they  do  not  create  a  lien,  nor  control  its 
extent,  but  limit  it  in  duration  only ;  in  other  words,  they 
are  statutes  of  limitation  and  rei)ose :  Colwell  v.  Rock- 
well, 100  Pa.  133;  Chapman^s  App.,  122  Pa.  331,  p.  341; 
Campbell  v.  Fleming,  63  Pa.  242. 

Retrospective  laws 'which  affect  remedies  and  proce- 
dure only,  are  not  in  violation  of  our  Constitution :  Kille 
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V.  Beading  Iron  Works,  134  Pa.  225 ;  or  which  limit  or 
extend  the  time  of  such  remedies:  Commonwealth  y. 
Duflfy,  96  Pa.  506.  The  legislature  may  lawfully  extend 
the  period  within  which  prosecution  for  a  crime  may  be 
begun,  and  make  it  apply  to  offenses  already  committed : 
Commonwealth  v.  Duffy,  supra;  it  may  extend  the  time 
during  which  an  owner  of  real  estate  may  redeem  land 
sold  for  taxes  and  make  it  effect  a  levari  facias  issued  be- 
fore the  act  was  passed :  Gault's  App.,  33  Pa.  94 ;  it  may 
declare  that  an  uncontested  probate  of  a  will  devising 
real  estate  shall  be  conclusive  on  all  persons  after  five 
years  and  make  it  applicable  to  wills  proved  before  such 
enactment :  Kenyon  v.  Stewart,  44  Pa.  179.  In  Miller 
V.  Commonwealth,  5  W.  &  S.  488,  it  was  said  that  the 
legislature  may  alter  the  period  of  limitation  of  the  lien 
of  a  judgment  then  existing,  but  it  will  be  so  construed 
only  when  such  an  intention  is  clearly  expressed.  So  a 
limitation  as  to  the  time  within  which  ejectment  must  be 
brought  may  be  changed  and  made  to  apply  to  pending 
disputes :  Waters  v.  Bates,  44  Pa.  473 ;  and  the  Act  of 
April  27,  1855,  P.  L.  369,  relating  to  ground  rents  was 
held  not  to  be  unconstitutional  with  respect  to  existing 
ground  rents,  since  it  merely  operated  to  deprive  their 
owners  of  a  remedy  for  their  collection,  after  twenty-one 
years,  by  raising  a  conclusive  presumption  of  release  or 
extinguishment :  Clay  v.  Iseminger,  187  Pa.  108.  As  was 
pointed  out  by  Mr.  Justice  Woodward  in  Kenyon  v. 
Stewart,  supra,  statutes  of  limitation  or  repose  are  to  be 
construed  liberally  and  retroactive  provisions  contained 
in  them  will  be  upheld  if  a  reasonable  time  is  given  the 
parties  affected  to  pursue  their  remedy.  The  decisions 
ux)on  the  previous  acts  relating  to  this  subject  give  us  no 
light  for  they  were  all  prospective  in  operation :  Benner 
V.  Phillips,  9  W.  &  S.  13;  Brubaker's  Est.,  59  Pa.  Supe- 
rior Ct.  109. 

On  full  consideration,  we  are  of  opinion  that  the  clause 
of  the  Act  of  1917  in  question  did  not  impair  the  obliga- 
tion of  any  contract  between  the  appellant  and  the  de- 


Digitized  by  VjOOQIC 


478  MYERS,  Appellant,  v.  LOHB. 

Opinion  of  the  Court  [72  Pa.  Superior  Ct 
cedent,  and  is,  therefore,  constitutional.  The  act  did  not 
take  away  from  the  plaintiff  at  the  time  of  its  approval 
any  vested  right;  she  was  not  deprived  of  her  right  to 
pursue  her  remedy;  on  the  contrary,  it  was  specifically 
preserved ;  the  l^islature  simply  limited  the  time  within 
which  she  could  assert  her  claim  against  the  decedent's 
real  estate,  but  did  not  deprive  her  of  the  claim  itself. 
There  can  be  no  question  as  to  the  reasonableness  of  the 
time  allowed  her,  for  she  was  given  the  same  time  to  bring 
her  suit  that  is  granted  to  creditors  of  persons  dying 
since  the  passage  of  the  act.  For  a  whole  year  thereafter 
the  appellant  might  have  preserved  her  claim  and  the 
right  to  enforce  payment  out  of  the  decedent's  real  estate, 
but  having  done  nothing  during  that  i)eriod  she  is  barred 
by  her  own  inaction  from  looking  to  that  fund  or  security 
for  payment  of  her  debt.  The  outcome  is  unfortunate  but 
it  is  the  result  of  her  sleeping  on  her  rights. 

The  praecipe  for  the  indexing  of  the  action  in  the  judg- 
ment index,  in  accordance  with  the  provisions  of  clause 
(d)  of  the  same  section,  showed  that  the  decedent  had 
died  over  a  year  before  the  suit  was  brought.  It  was, 
therefore,  irregular  on  its  face  and  furnished  no  legal 
warrant  for  the  entry  in  the  judgment  index,  and  the 
court  below  was  justified  in  ordering  such  entry  to  be 
stricken  from  the  records. 

The  appellant,  however,  had  the  right  to  bring  her 
action  against  the  executor  of  the  decedent,  and  to  prose- 
cute the  same  to  judgment,  irrespective  of  the  Act  of 
1917.  Any  judgment  obtained  therein  would  not  be  a 
lien  on  the  decedent's  real  estate,  but  would  be  entitled 
to  share  in  the  distribution  of  any  personalty  that  might 
come  into  the  executor's  hands.  The  court,  therefore, 
went  too  far  in  ordering  the  action  to  be  dismissed.  The 
mistake  was,  no  doubt,  inadvertent  and  would  have  been 
corrected  if  the  matter  had  been  called  to  the 
court's  attention.  We  know  of  no  warrant,  how- 
ever, for  joining  the  deceased  person  as  a  codefend- 
ant  with  the  executor  in  such  action.    Even  under  the 
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Act  of  1917,  the  action  is  to  be  brought  against  the  execu- 
tor or  administrator,  but  indexed  against  the  decedent, 
and  his  legal  representatives.  We  will  consider  the  cap- 
tion of  the  suit  to  have  been  so  amended.  The  decree  is 
accordingly  modified  so  as  to  strike  oflE  only  the  lien  or 
entry  in  the  judgment  index.  Costs  to  be  paid  by  ap- 
pellant. 


Commonwealth  v.  Berryman,  Appellant. 

Constitutional  law — Act  of  June  12, 1913,  P,  L,  J^Sl — Defrauding 
innkeeper — Definition  of  proof. 

It  is  entirely  proper  for  the  legislature  to  declare  that  proof, 
i.  e.,  evidence,  of  certain  things,  shall  be  prima  facie  evidence  of 
an  intent  to  defraud.  Such  a  provision  in  the  act  of  assembly  is 
not  unconstitutional  or  in  violation  of  Article  III,  Section  7,  of  the 
Constitution  of  Pennsylvania  providing  that  no  bill  shall  be  passed 
changing  the  rules  of  evidence  in  any  judicial  proceeding  or  in- 
quiry before  courts.  Where  the  statute  contains  the  provision 
that  certain  acts  therein  specified  shall  be  prima  facie  evidence  of 
fraudulent  intent,  the  burden  of  proving  the  defendant  guilty  still 
remains  on  the  Commonwealth,  and  neither  the  rules  of  evidence 
nor  the  regulation  of  the  practice  of  the  courts  is  changed. 

Criminal  law — Defrauding  innkeeper — Act  of  June  12,  1913, 
P.  L,  481 — Evidence — Charge  of  court. 

While  the  refusal  on  demand  to  pay  for  the  accommodations 
rendered  by  an  innkeeper  to  a  guest  is  prima  facie  evidence  of 
fraudulent  intent,  the  Commonwealth  must  establish  the  guilt  of 
the  defendant  beyond  reasonable  doubt  as  in  all  other  criminal 
cases.  Evidence  of  the  acts  referred  to  in  Section  9  of  the  Act  of 
June  12,  1913,  P.  L.  481,  are  sufficient  to  take  the  case  to  the  jury 
on  the  question  of  fraudulent  intent,  but  they  may  be  open  to  ex- 
planation, and  because  such  acts  are  testified  to  or  proven  on  the 
trial  does  not,  perforce,  render  the  defendant  guilty  under  the  act. 

Such  refusal  to  pay  was  only  prima  facie  evidence  of  fraudulent 
intent  and  the  court  should  have  instructed  the  jury  that,  in  order  to 
convict,  they  must  believe  from  all  the  evidence,  and  beyond  a  rea- 
sonable doubt,  that  the  defendant  secured  the  accommodation  or  any 
part  of  it  with  the  purpose  and  intent  to  defraud. 
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Argued  AprU  30, 1919.  Appeal,  No.  40,  April  T.,  1919, 
by  defendant,  from  judgment  of  Q.  S.  Allegheny  Co., 
Oct.  Sess.,  1917,  No.  5,  on  verdict  of  guUty  in  the  case  of 
Commonwealth  of  Pennsylvania  v.  Charies  H.  Berry- 
man.  Before  Orlady,  P.  J.,  Poetbr,  Henderson,  Head, 
Trbxler,  Wiluams  and  Keller,  J  J.    Reversed. 

Indictment  under  the  Act  of  June  12, 1913,  P.  L.  481. 
Before  Sloan,  P.  J.,  of  the  18th  Judicial  District,  spe- 
cially presiding. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  of  guilty  on  which  judgment  of  sentence  was 
passed.    Defendant  appealed. 

Error  assigned  was  the  charge  of  the  court  and  refusal 
of  defendant's  motion  for  new  trial  and  in  arrest  of  judg- 
ment. 

A,  E,  Anderson,  for  appellant. 

G.  B.  Prichard,  and  Harry  A.  Estep,  Assistant  Dis- 
trict Attorney,  and  with  them  H,  H.  Rowand,  District 
Attorney,  for  appellee. 

Opinion  by  Keller,  J.,  July  17, 1919  : 

The  assignments  of  error  in  this  appeal  raise  two  ques- 
tions :  ( 1 )  Is  the  provision  in  Section  9  of  the  Act  of  June 
12, 1913,  P.  L.  481,  entitled  "An  Act  relating  to  inns  and 
hotels ;  regulating  certain  rights  and  liabilities  of  hotel- 
keepers  and  innkeepers;  and  providing  i)enalties  for 
fraud  against  innkeepers  and  hotel  keepers,"  that  proof 
that  the  person  refused  or  neglected  to  pay  for  such  food, 
lodging  or  other  accommodation  on  demand,  or  that  he 
surreptitiously  removed  or  attempted  to  remove  his  bag- 
jG:afi:e,  etc.,  shall  be  prima  facie  proof  of  the  fraudulent 
intent  mentioned  in  section  8  of  the  act,  unconstitution- 
al ?    ( 2 )  Was  the  charge  of  the  court  below  erroneous  ? 
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(1)  The  appellant  contends  (a)  that  the  provisions 
of  section  9  above  referred  to  violate  that  clause  of  the 
Constitution  of  Pennsylvania  which  provides  that  no 
local  or  special  law  shall  be  passed  regulating  the  prac- 
tice or  jurisdiction  of,  or  changing  the  rules  of  evidence 
in,  any  judicial  proceeding  or  inquiry  before  courts  (Art. 
Ill,  Sec.  7).  He  also  asserts  that  the  act  (b)  violates 
Art.  Ill,  Sec.  3,  which  provides  that  no  bill  shall  be 
passed  containing  more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  title;  and  (c)  is  contrary  to  the 
"due  process  of  law"  clauses  of  the  Federal  and  State 
Constitutions,  because  it  changes  the  burden  of  proof  in 
prosecutions  brought  under  the  act. 

The  word,  proof,  as  used  in  Section  9  of  the  Act  of  1913, 
is  equivalent  to  evidence;  it  does  not  here  have  reference 
to  the  degree  or  quantity  of  the  evidence,  such  as  to 
amount  to  a  demonstration  or  to  produce  conviction ;  it 
is  used  in  the  more  common,  though  less  accurate,  mean- 
ing of  evidence  before  a  court  or*  jury  in  a  judicial  way : 
32  Cyc.  636.  The  offense  described  in  the  eighth  section 
is  the  obtaining  of  food,  lodging  or  other  accommodation 
at  a  hotel,  inn,  etc.,  with  intent  to  defraud  the  owner  or 
keeper  thereof,  and  as  a  man's  intent  is  hidden  in  his  own 
mind,  and  can  only  be  judged  by  acts  indicative  of  the 
i^ate  of  his  mind,  it  was  entirely  proper  for  the  legislature 
to  declare  that  proof,  i.  e.  evidence,  of  certain  things 
should  be  prima  facie  evidence  of  an  intent  to  defraud; 
they  have  occurred  so  often  in  connection  with  frauds 
under  similar  circumstances  that  the  legislature  was 
justified  in  saying  they  were  evidence  of  fraudulent  in- 
tent. The  pamphlet  laws  contain  many  acts  having  a 
similar  provision  with  reference  to  offenses  based  on  the 
fraudulent  or  malicious  or  unlawful  intent  of  the  party 
charged :  Act  of  March  18, 1875,  P.  L.  33,  relating  to  the 
carrying  of  concealed  deadly  weapons;  Act  of  May  8, 
1909,  P.  L.  466,  relating  to  the  possession  of  firearms  by 
unnaturalized  foreifmers:  Act  of  March  31,  1860,  P.  L. 
382,  Sec.  55,  relating:  to  gambling;  and  various  acts  for 
Vol.  Lxxn — 31 
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the  protection  of  deer,  game,  fish,  etc.  It  is  not  different 
from  the  rule  of  judicial  interpretation  that  the  intent  to 
kill  will  be  inferred  from  the  intentional  and  unlawful 
use  of  a  deadly  weapon :  21  Cyc.  714 ;  McCue  v.  Common- 
wealth, 78  Pa.  185.  The  act  in  this  respect  does  not 
change  the  rules  of  evidence  nor  specially  regulate  the 
practice  or  jurisdiction  of  the  courts.  Nor  is  it  defective 
in  its  title.  The  title  as  given  above  is  suflftciently  explicit 
to  put  the  public  on  notice  that  it  was  dealing  with  frauds 
on  hotelkeepers  and  innkeepers  and  providing  i)enalties 
for  violations  of  the  act.  It  does  not  have  to  contain  an 
index  of  its  contents:  Commonwealth  v.  Jones,  4  Pa. 
Superior  Ct.  362.  Acts  of  assembly  with  similar  pro- 
visions and  titles  no  more  full  or  complete  were  upheld 
in:  Commonwealth  v.  Mintz,  19  Pa.  Superior  Ct.  283; 
Commonwealth  v.  Beatty,  15  Pa.  Superior  Ct.  5;  Com- 
monwealth V.  Sellers,  130  Pa.  32;  Commonwealth  v. 
Moore,  2  Pa.  Superior  Ct.  162 ;  Commonwealth  v.  Jones, 
4  Pa.  Superior  Ct.  362 ;  Dixon  v.  Sheffer,  46  Pa.  Supe- 
rior Ct.  452.  Nor  does  the  act  contravene  the  Federal  or 
State  Constitution  with  respect  to  the  "due  process  of 
law"  clauses  by  changing  the  burden  of  proof  in  a  crim- 
inal prosecution.  The  burden  of  proof  is  not  changed ;  it 
still  remains  on  the  Commonwealth;  the  statute  only 
declares  that  certain  acts  therein  specified  shall  be  prima 
facie  evidence  of  fraudulent  intent;  but  the  burden  of 
proving  the  defendant  guilty  still  remains  on  the  Com- 
monwealth. We  conclude,  therefore,  that  the  act  is  con- 
stitutional. 

(2)  We  are  not  satisfied,  however,  that  the  charge  of 
the  court  below  properly  and  satisfactorily  presented  the 
issue  being  tried  to  the  jury.  The  defendant  was  charged 
with  having  obtained  food,  lodging  and  other  accommo- 
dations at  a  certain  hotel  with  intent  to  defraud  the 
owner  and  keeper  thereof.  The  proof  (evidence)  that  he 
had  neglected  or  refused  to  pay  for  such  accommodation 
on  demand  and  had  surreptitiously  removed  certain  ar- 
ticles of  luggage  and  pawned  the  same,  was  prima  facie 
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evidence  of  his  fraudulent  intent  and  was  sufficient  to 
convict  the  defendant  if  from  it  and  all  the  other  evidence 
the  jury  found  that  he  obtained  such  accommodations,  or 
any  of  them,  with  intent  to  defraud  the  owner  or  keeper 
of  the  hotel.  But  the  burden  of  proof  was  on  the  Com- 
monwealth throughout,  and  hence  it  was  error  to  charge 
the  jury :  "It  would  be  your  duty  to  find  the  defendant 
guilty  if  you  believed  the  evidence  that  a  'demand  was 
made,  or  that  he  attempted  to  surreptitiously  remove  his 
goods"  and  "I  take  it  to  be  the  law  that  if  a  man  goes  to 
a  hotel  and  is  furnished  lodging  and  other  accommoda- 
tion, and  a  demand  is  made  and  he  does  not  pay  for  that, 
he  is  guilty  under  this  act.  If  any  other  construction  can 
be  placed  upon  it,  the  act  would  be  simply  worthless." 
The  defendant  is  only  to  be  found  guilty  provided  from 
all  the  evidence  the  jury  finds  that  he  obtained  the  ac- 
commodation with  intent  to  defraud,  and  the  Common- 
wealth must  establish  the  guilt  of  the  defendant  beyond 
a  reasonable  doubt,  as  in  all  other  criminal  cases.  Evi- 
dence of  the  acts  referred  to  in  section  nine  are  sufficient 
to  take  the  case  to  the  jury  on  the  question  of  fraudulent 
intent,  but  they  may  be  open  to  explanation,  and  because 
such  acts  are  testified  to  or  proven  on  the  trial  does  not 
per  force  render  the  defendant  guilty  under  the  act. 

It  is,  of  course,  unfair  to  a  trial  judge  to  select  a  single 
sentence  or  clause  from  the  body  of  his  charge,  and  sever 
it  from  its  context  and  undertake  to  construe  it  by  itself, 
without  regard  to  what  he  may  have  said  in  the  same 
connection  or  in  other  parts  of  the  charge :  Menhennet  v. 
Davis,  71  Pa.  Superior  Ct.  260.  We  have  not  done  this. 
The  whole  charge  seems  to  be  pervaded  with  the  same 
thought,  viz:  That  if  the  jury  believed  (beyond  a  rea- 
sonable doubt,  it  is  true,  was  said  later  on,)  that  the  de- 
fendant refused  on  demand  to  pay  for  the  accommoda- 
tions furnished  him,  they  should  convict ;  whereas,  such 
refusal  was  only  prima  facie  evidence  of  fraudulent  in- 
tent, and  the  jury  must,  in  order  to  convict,  believe  from 
all  the  evidence,  and  beyond  a  reasonable  doubt,  that  the 
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defendant  secured  the  accommodation  or  any  part  of  it 
with  intent  to  defraud. 

The  fifth,  sixth  and  seventh  assignments  are  sustained, 
the  judgment  is  reversed,  and  a  venire  facias  de  novo  is 
awarded. 


In  re :  Bead  in  Hampton  Township. 

Road  law — Opening  of  road — Notice  of  proceedings — Failure  to 
give  notice  to  supervisors — Waiver — Act  of  March  29,  1906,  P.  L, 
60. 

Where  no  written  notice  of  proceedings  to  lay  out  and  open  a 
public  road  has  been  given  to  township  supervisors  or  conmiission- 
ers  such  proceedings,  may,  on  proper  application,  be  set  aside;  but 
applications  of  that  character  are  always  made  to  courts  of  original 
jurisdiction  and  the  appellate  court  will  not  reverse  for  an  objection 
which  was  not  brought  to  the  notice  of  the  court  below. 

Where  there  was  no  application  to  set  aside  the  proceedings  or 
exception  filed  in  the  court  below,  based  on  the  failure  to  comply 
with  the  Act  of  1905,  the  appellate  court  will  not  reverse,  especially 
in  view  of  the  fact  that  the  supervisors  appeared  at  the  view  in 
their  official  capacity. 

Road  law— Review— Act  of  June  12,  1836,  P.  L.  661,  Sec.  35— 
Practice,  Q,  8. — Rule  of  court. 

The  rule  of  the  Court  of  Quarter  Sessions  of  Allegheny  County, 
prescribing  that  a  petition  for  a  review  must  be  made  before  the 
expiration  of  the  first  week  of  the  term  succeeding  that  in  which 
the  report  of  the  viewers  is  filed  (Rule  39),  is  a  valid  rule  and 
does  not  conflict  with  the  Act  of  June  12,  1836,  P.  L.  551,  which 
provides  that  any  person  interested  shall  be  entitled  to  a  review 
upon  application  therefor  if  made  "at  or  before  the  next  term  of 
the  said  court,  after  the  report  of  the  first  view.*' 

The  court  has  power,  by  standing  rule  or  otherwise,  to  arrange 
the  business  of  the  term,  and  designate  the  certain  days  or  i^riods 
on  which  different  kinds  of  business  shall  be  transacted,  and  on 
which  special  cases  will  be  heard  or  applications  entertained.  The 
general  rule  is  that  appellate  courts  will  not  reverse  the  lower 
court  as  to  the  construction  which  it  places  on  its  own  rules,  except 
in  cases  of  manifest  error. 
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Argued  May  6,  1919.  Appeal,  No.  28,  AprU  T.,  1919, 
by  Charles  Anderson  et  al.,  from  order  of  Q.  S.  Allegheny 
Co.,  December  Sess.,  1916,  No.  1,  dismissing  a  petition 
for  review  in  re  Petition  for  a  Public  Road  in  the  Town- 
ship of  Hampton.  Before  Orlady,  P.  J.,  Poetbr,  Hbn- 
DBESON,  Head,  Tbbxlbe,  Wiluams  and  Keller,  J  J.  Af- 
firmed. 

Exception  to  report  of  Board  of  Viewers.  Before 
Davis,  J. 

The  opinion  of  the  Superior  Court  states  the  case. 
The  court  dismissed  the  exceptions. 

Error  assigned  was  the  order  of  the  court. 

J.  D.  Hern,  and  with  him  Denis  A,  E.  Behen,  for  ap- 
pellant.— The  provisions  of  the  Act  of  March  29,  1905, 
P.  L.  69,  required  written  notice  to  be  given  to  township 
supervisors:  Mifflin  Township  Road,  68  Pa.  Superior 
Ct.  281. 

If  Rule  39  of  the  Court  of  Quarter  Sessions  of  Alle- 
gheny County  is  inconsistent  with  the  act  of  assembly, 
it  must  give  way  to  the  statute :  Jonestown  Road,  1  P.  & 
W.  243;  Magiirs  Appeal,  59  Pa.  430;  Hickernell  v. 
Bank  of  Carlisle,  62  Pa.  146 ;  Vanormer  v.  Ford,  98  Pa. 
177;  Wilkins  v.  Anderson,  11  Pa.  399;  Barry  v.  Ran- 
dolph, 3  Binney  277;  Snyder  v.  Bauchman,  8  S.  &  R. 
336;  Mylin's  Estate,  7  Watts  64. 

A,  H.  Mercer,  and  with  him  A.  B.  Angney,  for  ap- 
I)ellees. — The  court  of  quarter  sessions  had  full  power 
to  make  rules  to  control  its  practice  and  expedite 
business:  McCandless  Township,  110  Pa.  605;  Ross 
Township  Road,  5  Pa.  Superior  Ct.  85. 

The  appellate  courts  will  not  interfere  with  the  con- 
struction which  the  lower  court  places  upon  its  own 
rules :  McLane  v.  Hoffman,  164  Pa.  491 ;  Dexter  v.  Pow- 
ell, 14  Pa.  Superior  Ct.  162;  Brennen  v.  Prudential  Ins. 
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Arguments — Opinion  of  the  Court  [72  Pa.  Superior  Ct. 
Co.,  148  Pa.  199;  American  Struc.  Steel  Co.  v.  Annex 
Hotel  Co.,  226  Pa.  461;  Elm  City  Lbr.  Co.  v.  Haupt,  50 
Pa.  Superior  Ct.  489;  Feldman  v.  Lodge,  71  Pa.  Su- 
perior Ct.  273. 

Opinion  by  Keller,  J.,  July  17, 1919 : 

The  first  assignment  of  error  is  directed  to  the  failure 
of  the  petitioners  to  comply  with  the  provisions  of  the 
Act  of  March  29, 1905,  P.  L.  69,  requiring  written  notice 
of  the  application  for  the  appointment  of  viewers  to  be 
given  supervisors  of  townships  in  connection  with  pro- 
ceedings to  open  and  lay  out  roads  therein. 

The  objection  to  the  proceedings  on  this  ground  was  not 
filed  in  the  court  below  except  under  the  very  general  ex- 
ception to  the  viewers'  report  that  the  "proceeding  is  not 
done  according  to  the  act  of  assembly  in  such  cases  made 
and  provided,"  and  the  counsel  for  the  appellants  very 
frankly  admit  that  it  was  not  urged  at  the  argument.  It 
seems  to  have  been  an  afterthought  induced  by  the  de- 
cision of  this  court  in  Mifflin  Township  Road,  68  Pa.  Su- 
perior Ct.  281,  which  was  decided  after  this  case  was 
argued  in  the  court  of  quarter  sessions.  The  act  does 
not  provide  that  a  failure  to  give  the  required  notice, 
shall  render  the  proceedings  null  and  void,  but  "shall  be 
suflBcient  grounds  for  an  application  to  set  aside  what- 
ever proceedings  may  have  been  taken  of  which  said 
supervisors. ....  .had  no  written  notice."  This  contem- 
plates an  application  in  the  court  below  to  set  aside  the 
proceedings  because  of  failure  to  give  such  notice  or  a 
specific  objection  in  that  court  based  on  that  ground, 
otherwise  the  defect  is  cured.  Applications  of  that  char- 
acter are  always  made  in  the  court  of  original  jurisdic- 
tion, and  there  is  nothing  in  the  language  of  the  act  point- 
ing to  an  intention  to  depart  from  the  well  settled  rule 
that  in  a  road  case  an  appellate  court  will  not  reverse  for 
an  objection  which  was  not  brought  to  the  notice  of  the 
court  below:  Road  in  Moore  Township,  17  Pa.  116; 
Lower  Merion  Road,  18  Pa.  238;  see  also:  Armstrong 
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&  Latta  V.  PhDa.,  249  Pa.  39;  Weiskircher  v.  Connelly, 
256  Pa.  387;  Hurt  v.  Fuller  Canneries  Co.,  263  Pa.  238. 
There  was  no  application  to  set  aside  the  proceedings  or 
exception  filed  in  the  court  below  based  on  the  failure  to 
comply  with  the  Act  of  1905  and  hence  the  first  assign- 
ment of  error  cannot  be  sustained.  Furthermore,  speak- 
ing for  myself,  I  am  of  opinion  that  the  defect  was,  in 
any  event,  cured  by  the  supervisors  appearing  at  the 
view  and  in  their  official  capacity  opposing  the  road  and 
filing  exceptions  to  the  report  of  viewers.  The  record  in 
the  case  shows  that  this  was  done  and  the  appellants' 
statement  of  questions  involved  admits  it.  I  see  no  valid 
reason  for  being  more  strict  as  to  notice  or  service  of 
process  in  the  quarter  sessions  than  in  the  common  pleas. 
The  Act  of  1905  is  no  more  explicit  than  the  various  acts 
providing  how  process  in  the  court  of  common  pleas  shall 
be  served.  Yet  it  has  uniformly  been  held  that  defects 
in,  or  even  want  of,  service  of  process  in  the  court  of  com- 
mon pleas  is  cured  by  an  appearance  and  defense  on  the 
merits:  Jeannette  Borough  v.  Eoehme,  9  Pa.  Superior 
Ct.  33 ;  affirmed  in  197  Pa.  230.  The  purpose  in  both 
courts  is  the  same,  to  give  notice  of  the  proceedings  to  the 
parties  interested,  and  it  is  idle  to  say  that  this  has  not 
been  accomplished  when  the  record  shows  that  the  party 
has  appeared  and  contested  the  proceedings  on  its  merits. 
There  is  nothing  in  the  decision  in  Mifflin  Township 
Eoad,  supra,  in  opposition  to  this  view.  There  a  motion 
was  made  to  quash  the  proceedings  in  the  court  of  quar- 
ter sessions  for  failure  to  give  notice  of  the  application 
for  appointment  of  viewers,  and  it  was  held  in  this  court 
that  the  fact  that  five  out  of  nine  township  commissioners 
had  signed  the  petition  as  individuals  did  not  constitute  a 
waiver  of  such  notice  by  the  board  of  township  commis- 
sioners ;  that  there  was  no  action  by  the  board  in  the  mat- 
ter. There  is  nothing  in  the  opinion,  however,  to  suggest 
that  the  notice  must  be  served  any  differently  from  a 
summons  in  tho  court  of  common  pleas  or  that  the  board 
of  township  commissioners  or  supervisors  could  not  as  a 
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board  have  waived  such  notice  in  the  quarter  sessions 
just  as  eflfectually  as  in  the  common  pleas,  if  the  record 
of  the  court  showed  that  they  appeared  and  defended  in 
their  o£9cial  capacity. 

The  other  three  assignments  relate  to  the  construction 
of  Section  25  of  the  Act  of  June  12, 1836,  P.  L.  551,  and 
Rule  39  of  the  Court  of  Quarter  Sessions  of  Allegheny 
County. 

Section  25  of  the  Act  of  1836  (p.  559)  reads  as  follows : 
"In  all  cases  of  views  for  any  purpose  mentioned  in  this 
act,  the  respective  court  shall  on  petition  of  any  i)erson 
interested,  direct  a  second  view  or  review  for  the  same 
purpose :  Provided,  That  application  therefor  be  made  at 
or  before  the  next  term  of  the  said  court,  after  the  rei)ort 
of  the  first  vieW." 

The  act  does  not  expressly  provide  that  the  petitioner 
for  a  review  must  have  the  whole  of  the  next  term  after 
the  report  of  the  first  view  in  which  to  file  his  petition; 
and  it  was  early  held  in  Road  in  Little  Britain,  27  Pa. 
69,  that  a  rule  of  the  Court  of  Quarter  Sessions  of  Lan- 
caster County  that  i>etitions  relative  to  roads  must  be 
presented  during  the  regular  term  (i.  e.  the  first  two 
weeks  of  the  term)  and  that  no  x>etitions  will  be  heard  at 
any  of  the  adjourned  sittings  of  the  court,  was  not  in  con- 
flict with  the  act.  The  Supreme  Court  said:  "But  the 
court  may  set  apart  a  particular  portion  of  the  term  for 
such  purposes  and  lawfully  refuse  to  be  interrupted  in 
their  other  business  for  the  rest  of  the  session."  In  Road 
in  McCandless  Township,  110  Pa.  605,  the  very  rule  of 
court  of  Allegheny  County  complained  of  in  this  case 
was  under  consideration.  The  Supreme  Court  said :  "It 
is  contended  that  under  the  Act  requiring  the  court  to 
appoint  reviewers,  provided  ^application  therefor  be  made 

at  or  before  the  next  term after  the  report  ujmn 

the  first  view,'  plaintiffs  in  error  had  the  whole  of  De- 
cember Term,  extending  to  first  Monday  of  March,  in 
which  to  present  their  petition  for  appointment  of  re- 
viewers, and  therefore  the  rule  of  court,  in  so  far  as  it 
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conflicts  with  the  Act,  is  imperative  [inoperative].  This 
is  undoubtedly  so  if  we  concede  that  the  court  has  no 
power,  by  standing  rule  or  otherwise  to  arrange  the  busi- 
ness of  the  term  and  designate  certain  days  or  periods  in 
which  different  kinds  of  business  shall  be  transacted. 
But  we  are  neither  disposed  nor  required  to  make  any 
such  concession.  While  each  term  of  the  court  in  Alle- 
gheny County  continues  until  the  next  begins,  it  is  en- 
tirely competent  and  proper  for  the  court  to  classify  its 
business  and  designate  certain  periods  in  which  special 
cases  will  be  heard  or  applications  entertained.  In  ad- 
dition to  the  current  term  to  which  an  order  to  view  may 
be  returned  the  rule  of  court  fixes  the  first  week  of  the 
next  succeeding  term  as  the  i>eriod  within  which  i)etitions 
for  appointment  of  viewers  may  be  presented.  Reports 
of  viewers  must,  under  the  rule,  be  presented  during  the 
first  week  of  the  term  to  which  they  are  returnable,  and 
parties  who  may  be  interested  have  the  residue  of  the 
term  and  the  first  week  of  the  next  succeeding  term  in 
which  to  ask  for  the  appointment  of  reviewers."  See  also 
Cable  Co.  v.  Johnstown  Telephone  Co.,  26  Pa.  Sui)erior 
Ct.  432,  p.  436;  McGreevy  v.  Kulp,  126  Pa.  97,  pp.  100, 
101. 

The  appellants  contend,  however,  that  Rule  39  does 
not  require  a  petition  for  review  to  be  filed  during  the 
first  week  of  the  next  term  after  the  report  ui)on  the  first 
view,  if  exceptions  have  been  filed  to  the  report.  The  rule 
reads:  "After  the  first  week  of  the  next  ensuing  term 
after  the  report  is  presented  and  approved  the  clerk 
shall,  of  course,  mark  it  confirmed,  and  enter  the  proceed- 
ings of  record,  if  no  exception  or  review  is  -pending,'^  The 
Court  of  Quarter  Sessions  of  Allegheny  County  has  con- 
strued this  rule  to  mean  that  exceptions  to  the  report  of 
viewers  and  petitions  for  review  must  be  filed  not  later 
than  the  first  week  of  the  next  ensuing  term  after  the  re- 
port upon  the  first  view  is  presented  or  otherwise  the  re- 
port is  to  be  marked  absolutely  confirmed  and  entered 
of  record.    The  general  rule  is  that  appellate  courts  will 
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not  reverse  the  lower  court  as  to  the  construction  which 
it  places  upon  its  own  rules,  except  in  cases  of  clear  error, 
palpable  abuse,  or  where  the  construction  is  manifestly 
erroneous :  Feldman  v.  Lodge,  71  Pa.  Sui)erior  Ct.  273 ; 
Elm  City  Lumber  Co.  v.  Haupt,  50  Pa.  Superior  Ct.  489; 
American  Structural  Steel  Co.  v.  Annex  Hotel  Co.,  226 
Pa.  461 ;  McLane  v.  Hoflfman,  164  Pa.  491.  Furthermore, 
as  heretofore  pointed  out,  this  very  rule  was  construed  by 
the  Supreme  Court  in  Road  in  McCandless  Twp.,  supra, 
and  in  an  opinion  by  Mr.  Justice  Stbrbett,  who  had  been 
elevated  to  that  court  from  the  bench  of  All^heny 
County,  the  interpretation  now  placed  on  the  rule  by  the 
court  below  was  adopted  by  the  Supreme  Court ;  and  was 
likewise  so  construed  by  this  Court  in  Ross  Township 
Road,  5  Pa.  Superior  Ct.  85,  p.  89.  If  within  the  time 
fixed  by  the  rule  no  exceptions  are  filed  or  no  i)etition  for 
review  is  presented,  the  report  is  confirmed  finally  and 
entered  of  record ;  but  the  filing  of  exceptions  does  not 
prolong  the  period  within  which  a  i)etition  for  review 
must  be  presented  any  more  than  the  filing  of  a  petition 
for  review  does  not  extend  the  time  for  filing  exceptions 
to  the  report.  Any  party  interested  may  adopt  either 
course,  or  may  do  both,  but  whatever  he  is  going  to  do  to 
prevent  final  and  absolute  confirmation  of  the  report 
must  be  done  not  later  than  the  first  week  next  succeed- 
ing the  term  at  which  the  report  is  presented. 

The  report  of  the  viewers  in  this  case  was  filed  May 
12, 1917.  Under  Rule  39  the  appellants  had  until  June 
9, 1917,  within  which  to  file  exceptions  and  i)etition  for  a 
review.  Exceptions  were  filed  in  time  but  the  i>etition 
for  review  was  not  filed  until  July  5,  1917,  or  too  late 
under  the  rule  of  court  above  referred  to. 

The  assignments  of  error  are  all  overruled  and  the 
order  of  the  court  below  is  aflBrmed  at  the  costs  of  the  ap- 
pellants. 
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Directors  of  Home  for  Destitute^  Appellant,  v. 
Fayette  Ck>imty  Almshouse. 

Foot  law  —  Settlement — Removal  from  jurisdiction  —  Acts  of 
June  13,  18S6,  P.  L.  689,  and  April  6,  1906,  P.  L.  112, 

A  person  who  is  chargeable  as  a  pauper  in  one  district  and  is 
receiving  aid  from  it,  cannot  change  his  residence  to  another  dis- 
trict as  long  as  such  assistance  continues. 

No  matter  how  poor  a  man  may  be,  so  long  as  he  is  able  to  sup- 
port himself  and  his  family  and  not  likely  to  become  chargeable, 
he  has  the  right  to  choose  his  domicile  or  remove  from  one  county 
to  another,  and  thus  change  his  legal  settlement.  But  as  regards 
one  who  is  a  pauper  and  unable  to  support  himself,  and  who  calls 
on  the  State  for  aid  and  assistance  to  do  so,  the  State  has  a  right  to 
say  how  he  shall  be  supported  and  where,  and  can  require  him, 
while  being  so  supported  at  public  expense,  to  stay  in  his  last  legal 
settlement,  and,  if  he  attempts  to  go  elsewhere,  will  remove  him 
there. 

Head,  J.,  dissents. 

Argued  April  24,  1919.  Appeal,  No.  153,  April  T., 
1919,  by  plain tiflfs,  from  judgment  of  Q.  S.  Westmore- 
land Co.,  Feb.  T.,  1917,  No.  12,  dismissing  petition  in  the 
case  of  the  Directors  of  a  Home  for  the  Destitute  of  the 
County  of  Westmoreland,  Directors  of  the  Westmore- 
land County  Poor  District,  v.  The  Fayette  County  Alms- 
house, alias  Dictus,  The  Directors  of  a  Home  for  the 
Destitute  of  the  County  of  Fayette.  Before  Orlady, 
P.  J.,  Porter,  Henderson,  Head,  Trbxlbr,  Williams 
and  Keller,  JJ.    Reversed. 

Petition  for  citation  to  compel  the  directors  of  the 
Home  for  the  Destitute  of  the  County  of  Fayette  to  con- 
tribute to  the  support  of  certain  paupers  and  compel 
their  removal  to  Fayette  County.  Before  Copbland, 
P.  J.  of  O.  C,  specially  presiding. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 
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The  court  refused  the  citation  and  entered  a  decree  dis- 
missing the  petition. 

Error  assigned  was  the  order  of  the  court. 

Charles  C.  Crowell,  for  appellants^  cited:  Poor  Dis- 
trict of  Beaver  Township  v.  Poor  District  of  Kose  Town- 
ship, 98  Pa.  636;  Juniata  County  v.  Overseers,  22  Pa. 
Superior  Ct.  193 ;  Scranton  Poor  District  v.  Directors  of 
the  Poor,  etc.,  106  Pa.  446;  Huston  Township  v.  Bene- 
zette  Township,  135  Pa.  393;  Act  of  April  5,  1905,  P. 
L.  112. 

Lee  Smith,  for  appellee. 

Opinion  by  Keller,  J.,  July  17, 1919 : 

This  court  has  already  decided  that  the  Act  of  June  13, 
1836,  P.  L.  539,  relating  to  the  support  and  employment 
of  the  poor,  is  not  repealed  by  the  Act  of  April  6,  1905, 
P.  L.  112,  providing  for  the  relief  of  poor  persons,  regu- 
lating their  settlement  in  poor  districts,  and  providing  a 
means  of  enforcing  the  removal  of  a  poor  person  to  the 
district  of  his  settlement,  etc. ;  that  the  later  act  only 
declares  an  additional  mode  of  acquiring  a  settlement  in 
a  poor  district,  and  enacts  an  additional  and  alternative 
method  of  procedure  for  the  removal  of  a  pauper  to  the 
district  of  his  last  legal  settlement :  Aylor's  Case,  55  Pa 
Superior  Ct.  210 ;  Westmoreland  Co.  Poor  Dist.  v.  Kis 
kiminetas  Twp.  Poor  Dist.,  54  Pa.  Superior  Ct.  584 
Williamsport  Overseers  v.  Eldred  Twp.  Overseers,  54  Pa. 
Superior  Ct.  62 ;  Phila.  v.  Miller,  42  Pa.  Superior  Ct 
471.  It  follows,  therefore,  that  the  legal  principles  es 
tablished  in  the  construction  of  the  Act  of  1836,  as  to  the 
rights  and  disabilities  of  a  pauper,  and  the  obligation  to 
support  him  resting  upon  the  district  of  his  last  legal 
settlement,  must  also  be  applied  in  the  construction  of 
the  Act  of  1905,  for  it  is  unthinkable  that  a  man's  rights, 
or  the  duty  or  obligation  of  a  poor  district,  relative  to 
his  support,  should  vary  according  as  one  method  of 
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procedure  to  enforce  his  removal,  or  another,  might  be 

adopted. 

It  was  decided  by  the  Supreme  Court,  in  construing 
the  Act  of  1836,  that  a  person  who  is  chargeable  to,  and 
receiving  aid  as  a  pauper  from,  one  district,  cannot  ac- 
quire a  settlement  in  another  district  so  long  as  that  rela- 
tion exists :  Overseers  of  Lewisburg  v.  Overseers  of  Mil- 
ton, 18  W.  N.  C.  141 ;  Overseers  of  Penns  Twp.  v.  Over- 
seers of  Selinsgrove,  18  W.  N.  C.  143 ;  Overseers  of  Wash- 
ington Twp.  V.  Overseers  of  East  Franklin  Twp.,  3 
Penny.  108;  Poor  District  of  Lock  Haven  v.  Poor  Dis- 
trict of  Chapman  Twp.,  22  W.  N.  C.  114 ;  Lawrence  Over- 
seers V.  Delaware  Overseers,  148  Pa.  380.  By  the  same 
rule,  as  long  as  Clement  Etling  was  receiving  aid  as  a 
pauper  from  Fayette  County,  which,  for  years,  had  been 
his  legal  settlement,  he  could  not,  by  residing  in  West- 
moreland County  for  one  year,  acquire  a  new  settlement 
therein. 

The  appellee  lays  great  stress  upon  the  fact  that  the 
provisions  of  the  Act  of  1905  expressly  apply  to  "any 
person,''  the  language  being:  "That  a  legal  settlement 
may  be  gained  in  any  poor  district  by  any  person,  mar- 
ried or  single,  who  bona  fide  comes  to  inhabit  therein  and 
continues  to  reside  therein  for  one  year."  But  precisely 
the  same  words,  "any  person,''  were  used  in  the  Act  of 
1836.  That  act  prescribed  eight  different  methods  by 
which  a  settlement  might  be  gained  in  any  poor  district. 
The  third  was :  "A  settlement  may  be  gained  in  any  dis- 
trict  by  any  person  who  shall  bona  fide  take  a  lease 

of  any  real  estate  of  the  yearly  value  of  ten  dollars,  and 
shall  dwell  upon  the  same,  for  one  whole  year,  and  pay 
the  said  rent."  Nevertheless  it  was  held  in  Overseers  of 
Lewisburg  v.  Overseers  of  Milton,  supra,  that  a  pauper 
who  is  settled  upon  a  district  and  receiving  aid  from  it 
as  such  cannot,  while  the  relationship  continues  to  exist, 
remove  into  another  district  and  acquire  a  settlement 
there  through  his  own  exertions,  together  with  the  aid 
furnished  him  by  the  township  where  he  is  chargeable,  by 
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renting  a  tenement  of  the  yearly  value  of  ten  dollars,  and 
residing  therein  one  whole  year  and  paying  said  rent. 
Evidently  under  such  circumstances  his  taking  a  lease 
of  a  dwelling  could  not  be  bona  fide,  for  the  court  below, 
BucHBR,  P.  J.,  in  an  opinion  adopted  by  the  Supreme 
Court  said :  "No  one  would  pretend  that  he  could  have 
obtained  a  settlement  in  Milton  if  the  rent  had  been  i)aid 
for  him  by  the  overseers  of  East  Buffalo,  whilst  he  was 
a  pauper  on  the  township,  for  the  fraud  would  have  been 
too  apparent.  It  is  equally  clear  that  they  could  not  do 
this  indirectly  so  as  to  give  him  a  settlement  at  Milton." 

So  the  sixth  method  provided  by  the  Act  of  1836  was: 

"A  settlement  may  be  gained  in  any  district by  any 

person  who  shall  be  duly  bound  as  an  apprentice  by  in- 
denture, and  shall  inhabit  in  the  district,  with  his  master 
or  mistress  for  one  whole  year."  Yet,  in  Poor  District 
of  Lock  Haven  v.  Poor  District  of  Chapman  Twp.,  supra, 
this  was  held  not  to  be  applicable  to  a  pauper  minor 
chargeable  to  a  poor  district  and  indentured  as  an  ai^ 
prentice  by  the  overseers  of  said  district  to  a  man  who 
removed  to  another  township  and  inhabited  there  with 
said  apprentice  for  one  whole  year  and  upwards. 

In  conformity  with  these  decisions,  we  hold  that  the 
residence  in  a  new  district  of  a  person  who  is  chargeable 
as  a  pauper  to  another  district,  and  is,  at  the  time  receiv- 
ing aid  from  it,  cannot  be  bona  fide  within  the  meaning 
of  the  Act  of  1905,  and  does  not  affect  his  last  legal  set- 
tlement so  long  as  such  assistance  continues.  To  hold 
otherwise  would  create  an  intolerable  condition,  for  by 
encouraging  a  pauper  to  remove  into  another  district  and 
surreptitiously  assisting  him  therein  for  one  year,  a  poor 
district  could  relieve  itself  of  the  burden  imposed  on  it 
by  law,  and  fasten  it  upon  its  neighbor,  which  would  be 
without  notice  of  the  pauper's  impoverished  condition; 
and  the  effect  upon  the  pauper  would  be  even  worse,  for 
there  would  be  an  incentive  to  keep  him  constantly  on 
the  move. 
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In  the  present  case,  Clement  Etling  was  admittedly  a 
pauper,  and  the  aid  given  by  Fayette  County,  both  before 
and  after  his  removal  to  Westmoreland  County  was  given 
directly  to  him,  thus  distinguishing  this  case  from  Scran- 
ton  Poor  Dist.  V.  Danville  Poor  Dist,  106  Pa.  446,  where 
the  husband  who  gained  a  new  settlement  was  not  a 
pauper,  but  aid  had  been  given  his  insane  wife,  who  had 
been  abandoned  by  him,  and  Canaan  Twp.  v.  Covington 
Twp.,  54  Pa.  Superior  Ct.  25,  where  the  wife  was  sup- 
ported in  a  State  hospital  for  the  insane  at  the  expense 
of  the  township,  but  the  husband,  who  acquired  the  new 
settlement  had  received  no  aid  and  was  not  himself  a 
pauper.  In  the  last-mentioned  case,  decided  in  1913, 
Judge  Rice  distinctly  recognized  the  decisions  of  the  Su- 
preme Court  above  mentioned  as  being  still  the  law. 

The  appellee  contends  that  Etling  had  the  right  to 
choose  his  own  domicile  and  could  not  be  restrained  from 
doing  so.  No  matter  how  poor  a  man  may  be,  so  long  as 
he  is  able  to  support  himself  and  his  family  and  not  likely 
to  become  chargeable,  he  has  the  right  to  choose  his  own 
domicile  or  remove  from  one  to  another,  and  thus  change 
his  legal  settlement.  But  as  regards  one  who  is  a  pauper 
and  unable  to  support  himself,  and  who  calls  on  the  State 
for  aid  and  assistance  to  do  so,  the  State  has  a  right  to 
say  how  he  shall  be  supported  and  where,  and  can  require 
him,  while  being  thus  supported  at  public  expense,  to 
stay  in  the  place  of  his  last  legal  settlement,  and  if  he 
attempts  to  go  elsewhere,  will  remove  him  there.  The 
Act  of  1905  itself,  providing  as  it  does,  a  more  expedi- 
tious method  of  enforcing  such  removal,  is  conclusive  on 
this  point. 

We  are  of  opinion  that  as  Clement  Etling  was,  when 
he  removed  to  Westmoreland  County  on  April  1,  1915, 
a  pauper  chargeable  to  Fayette  County,  and  continued  to 
receive  aid  as  such  from  Fayette  County  during  the 
entire  first  year  of  his  residence  in  Westmoreland  Coun- 
ty, he  gained  by  such  residence  no  legal  settlelnent  in 
Westmoreland  County,  and  the  petitioners  having  acted 
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promptly  thereafter  to  secure  his  removal  to  Fayette 
County,  the  order  of  removal  should  have  been  granted. 
The  assignments  of  error  are  sustained,  the  decree  is  re- 
versed at  the  costs  of  the  appellee,  and  the  order  of  re- 
moval prayed  for  is  granted,  and  the  record  is  remitted  to 
the  court  below  that  the  cost  of  the  proceeding,  the  ex- 
pense of  such  removal,  and  the  proper  charges  of  the  pe- 
titioners for  the  relief  of  said  poor  persons  may  be  ascer- 
tained and  allowed  by  the  court. 

Dissenting  Opinion  by  Head,  J. : 

I  find  myself  unable  to  agree  that  the  conclusion 
reached  by  the  majority  opinion  is  sound.  It  seems  to  me 
the  interpretation  given  to  the  Act  of  6th  April,  1905,  P. 
L.  112,  and  especially  the  first  broad  enacting  clause 
thereof,  denies  to  the  statute  the  force  its  very  language 
imports  and  leaves  the  unfortunate  pauper,  dependent 
on  public  aid  for  his  existence,  without  power  to  acquire 
a  legal  settlement  in  any  district  other  than  the  one  first 
chargeable  with  his  support. 

I  cannot  see  that  there  is  involved  any  question  wheth- 
er or  not  the  Act  of  1905  repeals  the  Act  of  1836.  The 
affirmance  of  the  order  of  the  court  below  necessitates 
no  such  inquiry.  The  earlier  act,  in  eight  separately 
numbered  clauses  of  section  9,  declares  that  many  differ- 
ing conditions  under  which  *'a  settlement  may  be  gained 
in  any  district."  No  one  of  them  dealt  with  a  situation 
where  the  pauper,  dependent  for  his  existence  on  public 
aid  from  some  source,  voluntarily  sought  to  acquire  a 
new  settlement.  We  may  concede  the  decisions  under 
that  act  distinctly  declared  that  as  long  as  a  pauper  was 
in  the  receipt  of  aid  from  a  district  upon  which  he  was 
legally  chargeable,  he  was  without  power  to  acquire  a 
settlement  elsewhere.  In  Overseers  of  Lewisburg  v.  Over- 
seers of  Milton,  18  W.  N.  C.  141,  the  court  below  thus 
stated  the  exact  point  decided,  in  language  adopted  by 
the  Supreme  Court :  "So  long  as  he  was  a  pauper,  charge- 
able to  and  receiving  aid  from  East  Buffalo,  it  was  im- 
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possible  for  him  to  obtain  a  settlement  in  Milton.  Eman- 
cipation from  this  state  was  necessary  to  give  him  power 
to  obtain  a  new  settlement.'^  Given  a  case  where  an  at- 
tempt at  emancipation  meant  the  certainty  of  starvation, 
the  victim  of  misfortune  or  disease  was  as  firmly  shack- 
led to  one  locality  as  if  he  had  been  sentenced  to  si>end 
his  life  there  as  a  punishment  for  crime. 

Is  it  inconceivable  the  legislature  might,  at  some  time, 
determine  to  ameliorate  that  hard  condition?  It  is  my 
conviction  that  laudable  purpose  was  accomplished  by  the 
Act  of  1905.  *^Be  it  enacted,  etc.  That  a  settlement  may 
be  gained  in  any  poor  district,  by  any  person  married  or 
single,  who  bona  fide  comes  to  inhabit  therein  and  con- 
tinues to  reside  there  for  one  year.'*  Can  it  be  successful- 
ly urged  that  language  needs  any  construction  to  make 
clear  its  meaning?  Does  it  not  apply  as  well  to  a  pauper 
receiving  aid  as  to  another?  Does  it  not  enable  him  to 
have  a  choice  as  to  the  locality  where  he  may  reside  with 
the  least  discomfort  and  unhappiness,  even  though, 
through  no  fault  of  his  own,  he  must  still  be  helped  to 
maintain  his  existence?  He  must  have  a  legal  settle- 
ment somewhere.  The  statute  plainly  declares  he  himself 
may  change  it.  It  does  not  proclaim  in  letter  or,  as  I 
think,  in  spirit,  that  in  order  to  exercise  this  right  he 
must  give  up  the  old  settlement,  and  the  necessities  of 
existence  coming  therefrom  during  the  period  of  time 
that  must  elapse  before  he  can  be  finally  established  in 
his  new  settlement.  To  so  conclude  seems  to  me  to  hold 
there  was  neither  purpose  nor  effect  in  the  broad  enact- 
ment I  have  quoted.  Is  it  going  too  far  to  assert  that,  in 
construing  language  that  plainly  speaks  its  own  mean- 
ing, there  has  been  written  into  the  statute  just  what 
would  keep  the  law  as  it  was  before,  rendering  its  first 
broad  enactment  a  mere  declaration  of  something  already 
existing?  Judicial  interpretation  of  obscure  language  in 
a  statute  is  a  necessary  and  beneficial  function  of  the 
courts;  but  where  the  legislator  has  spoken  clearly  the 
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duty  of  the  courts  is  to  administer  the  law  as  it  is  writ- 
ten. 

The  learned  court  below  has  found  as  a  fact  that  the 
person  in  question  had  complied  with  every  condition 
named  in  the  statute^  and  I  cannot  doubt  the  correctness 
of  the  resulting  conclusion  that  a  legal  settlement  in 
Westmoreland  County  had  been  acquired.  I  would  af- 
firm the  order  or  decree  appealed  from. 


Carrow,  Appellant,  v.  Massachusetts  Bonding  & 
Insurance  Company. 

Practice,  0,  P, — Judgment  n.  o.  v. — Province  of  court — Altera- 
tion of  verdict — New  trial, 

A  judgment  non  obstante  veredicto  may  be  entered  only  in  a  case 
where  binding  direction  to  the  jury  would  have  been  proper  at  the 
trial.  Where  under  the  evidence  the  court  could  not  have  given  bind- 
ing instructions  in  favor  of  plaintiff  for  a  certain  amount,  it  cannot 
afterwards,  on  motion  for  judgment  non  obstante  veredicto,  enter 
judgment  for  that  amount.  Where  there  was  a  question  to  be 
submitted  to  a  jury,  a  court  cannot  change  the  verdict  by  adding 
to  such  verdict  its  own  determination  of  tbe  legal  questions  as  to 
whether,  under  the  facts  of  the  case,  only  a  limited  sum  could  be 
recovered.  If  there  was  error  in  the  presentation  of  the  case,  the 
proper  procedure  was  to  award  a  new  trial. 

Practice,  Superior  Court — Appeals — Reversal  of  judgment  non 
obstante  veredicto — Subsequent  appeal  by  losing  party. 

Where  the  Sui>erior  Court  reverses  a  judgment  entered  non  ob- 
stante veredicto  opportunity  for  a  subsequent  appeal  will  be  allowed 
the  losing  party  if  he  desires  to  have  reviewed  exceptions  taken  by 
him  at  the  trial. 

Argued  April  22,  1919.  Appeal,  No.  142,  April  T., 
1919,  by  plaintiflf,  from  judgment  of  C.  P.  Fayette  Co., 
Sept.  T.,  1916,  No.  83,  in  favor  of  plaintiflf  non  obstante 
veredicto,  in  the  case  of  Clara  Carrow  v.  Massachusetts 
Bonding  and  Insurance  Company,  a  Massachusetts  cor- 
poration. Before  Orlady,  P.  J.,  Porter,  Henderson, 
Head,  Trbxi.br,  WnxiAMS  and  KBTJiER,  JJ.    Reversed. 
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Assumpsit  on  policy  of  insurance.    Before  Rbppbrt,  J. 

From  the  record  it  appeared  that  the  plaintiff  was  the 
beneficiary  in  a  policy  of  insurance  which  contained  the 
following  clause : 

^^(1)  Written  notice  must  be  given  to  the  Company  at 
Saginaw,  Michigan,  within  ten  days  from  the  happening 
of  any  accident  or  beginning  of  any  illness  by  reason  of 
which  claim  is  to  be  made,  giving  full  name  and  address 
of  the  assured.  Notice  to  any  agent  shall  not  constitute 
notice  to  the  company.  Failure  to  comply  strictly  with 
said  notice  requirement  shall  limit  the  liability  of  the 
company  to  one-tenth  of  the  amount  that  would  other- 
wise be  payable." 

The  insured  sustained  an  accident  on  January  15, 
1916,  which  later  resulted  in  his  death.  He  never  gave 
the  company  any  notice  of  the  accident  in  accordance 
with  the  terms  of  the  policy  and  received  no  benefits 
thereunder.  The  beneficiary,  however,  within  ten  days 
of  the  death  of  the  insured  gave  notice  to  the  defendant, 
which  declined  to  recognize  its  liability  on  the  policy  on 
the  ground  that  the  death  of  the  insured  had  not  resulted 
from  the  accident. 

At  the  trial  the  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  |600. 

The  defendant  submitted,  inter  alia,  two  points,  one 
that  in  accordance  with  the  terms  of  the  policy,  as  re- 
cited, there  could  not  be  a  verdict  for  more  than  $60,  and 
one,  that  under  all  the  evidence,  the  verdict  must  be  for 
the  defendant,  both  of  which  were  refused.  Thereafter 
the  defendant  moved  for  judgment  non  obstante  vere- 
dicto on  the  whole  record.  Upon  argument  of  this  mo- 
tion the  court  directed  that  judgment  be  entered  in  favor 
of  the  plaintiff  for  f  69.07,  being  |60  or  ten  per  cent  of  the 
amount  of  the  policy,  as  provided  for  in  the  policy,  in  the 
event  of  failure  to  give  notice,  and  f  9.07  interest.  Plain- 
tiff appealed. 

Error  assigned  was  the  order  of  the  court. 
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E.  C.  Higbee,  of  Sterling,  Higbee  d  Matthews,  for  ap- 
pellant.— The  beneficiary  was  not  required  to  give  notice 
until  after  the  death  of  the  insured :  Mahoney  v.  Mary- 
land Casualty  Co.,  167  S.  W.  845;  Life  &  Accident  In- 
surance Company  v.  Elliott,  73  Southern  476;  Globe 
Accident  Co.  v.  Gerisch,  163  111.  625-54  Am.  St.  Rep. 
486;  U.  S.  Casualty  Co.  v.  Hanson,  20  Colo.  Appeals 
393;  79  Pac.  176;  Peele  v.  Provident  Fund  Society,  146 
Ind.  543;  44  N.  E.  661;  Phillips  v.  Benevolent  Society, 
120  Mich.  146;  79  N.  W.  1;  McFarland  v.  U.  S.  Mutual 
Association,  124  Mo.  104;  27  S.  W.  436;  Baumaster  v. 
Continental  Casualty  Co.,  124  Mo.  Appeals  38;  101  S. 
W.  152. 

The  defendant  waived  notice  of  the  accident :  McCor- 
mick  V.  Royal  Insurance  Co.,  163  Pa.  184;  Earley  v. 
Mutual  Fire  Insurance  Co.,  178  Pa.  631 ;  Shay  v.  Phoenix 
Benefit  Association,  28  Pa.  Superior  Ct.  527 ;  Freedman 
V.  Fire  Association,  168  Pa.  249;  Towle  v.  lona  Fire  In- 
surance Co.,  51  N.  Y.  987. 

The  court  was  without  authority  to  enter  judgment 
for  the  specific  sum  and  the  only  way  any  error  could 
be  corrected  was  by  granting  a  new  trial. 

W.  J.  Sturgis,  and  with  him  8.  J.  Morrow,  for  ap- 
pellee.— The  court  had  authority  to  enter  judgment: 
Dalmas  v.  Kemble,  215  Pa.  410 ;  Hunt  v.  Phila.,  etc.,  Ry. 
Co.,  224  Pa.  604 ;  American  W.  &  V.  Co.  v.  Fayette  Lum- 
ber Co.,  57  Pa.  Superior  Ct.  608. 

The  defendant  was  entitled  to  notice  of  the  accident 
within  ten  days:  Travelers'  Ins.  Co.  v.  Nax,  142  Fed. 
653;  Hatch  v.  United  States  Casualty  Co.,  83  N.  E.  398; 
Masino  V.  F.  &  M.  Mut.  Ins.  Assn.7235  Pa.  419;  Girard 
F.  &  M.  Ins.  Co.,  64  Pa.  Superior  Ct.  82;  Edwards  v. 
Insurance  Co.,  75  Pa.  378;  Campbell  v.  Accident  Asso- 
ciation, 172  Pa.  561;  Allegheny  City  v.  Railway,  159 
Pa.  411. 
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There  was  no  waiver  by  the  defendant:  Lapcevic  v. 
Lebanon  Mut.  Ins.  Co.,  40  Pa.  Superior  Ct.  294;  Freed- 
man  v.  Insurance  Co.,  175  Pa.  350. 

Opinion  by  Keller,  J.,  July  17, 1919 : 

As  the  record  stood  at  the  conclusion  of  the  testimony 
it  would  have  been  error  for  the  trial  judge  to  have  di- 
rected a  verdict  in  favor  of  the  plaintiff  for  either  |600 
or  |60,  for  a  question  of  fact  was  involved  which  required 
the  determination  of  the  jury,  viz :  Whether  the  insured's 
death  was  due  wholly  to  bodily  injury  sustained  solely 
through  external,  violent  and  accidental  means,  or  was 
due  in  part  to  disease  or  bodily  infirmity.  The  fact  that 
the  jury  decided  that  question  in  favor  of  the  plaintiff 
did  not  alter  or  enlarge  the  powers  of  the  court  under  the 
Act  of  April  22,  1905,  P.  L.  286,  authorizing  the  entry  of 
judgment  non  obstante  veredicto  upon  the  whole  record. 

In  the  case  of  Dalmas  v.  Kemble,  215  Pa.  410,  Mr. 
Chief  Justice  Mitchell  gave  a  luminous  exposition  of 
the  effect  and  operation  of  the  act :  "He  is  *to  enter  such 
judgment  as  should  have  been  entered  upon  that  evidence' 
or  in  other  words  to  treat  the  motion  for  judgment  as  if 
it  was  a  motion  for  binding  directions  at  the  trial  and  to 
enter  judgment  as  if  such  direction  had  been  given  and  a 
verdict  rendered  in  accordance.  What  the  judge  may  do 
is  still  the  same  in  substance,  but  the  time  when  he  may 
do  it  is  enlarged  so  as  to  allow  deliberate  review  and  con- 
sideration of  the  facts  and  the  law  upon  the  whole  evi- 
dence. If  upon  such  consideration  it  shall  appear  that  a 
binding  direction  for  either  party  would  have  been  proper 
at  the  close  of  the  trial  the  court  may  enter  judgment 
later  with  the  same  effect.  But  on  the  other  hand,  if  it 
should  appear  that  there  was  conflict  of  evidence  on  a 
material  fact,  or  any  reason  why  there  could  not  have 
been  a  binding  direction,  then  there  can  be  no  judgment 
against  the  verdict  now."  Or  as  stated  briefly  in  later 
decisions,  a  judgment  non  obstante  may  be  entered  only 
in  cases  where  binding  direction  to  the  jury  would  have 
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been  proper  at  the  trial :  Hardoncourt  v.  N.  Penn  Iron 
Co.,  225  Pa.  379;  Bond  v.  Penna.  R.  R.  Co.,  218  Pa.  34; 
Shannon  v.  McHenry,  219  Pa.  267. 

As  the  trial  judge  could  not  have  given  binding  direc- 
tion to  the  jury  in  favor  of  the  plaintiff  for  |60  and  inter- 
est at  the  trial,  the  court  below  could  not  on  a  motion  for 
judgment  non  obstante  enter  judgment  for  that  amount; 
it  could  not  tack  the  finding  of  the  jury  as  to  the  cause  of 
the  insured's  death  to  its  own  determination  of  the  legal 
question  as  to  whether  under  the  facts  in  the  case,  the 
failure  to  give  written  notice  to  the  company  within  ten 
days  from  the  happening  of  the  accident  limited  the  lia- 
bility of  the  company  to  one-tenth  of  the  amount  that 
would  otherwise  be  payable.  If  it  concluded  that  error 
had  been  committed  on  the  trial  it  should  have  ordered  a 
new  trial. 

The  assignments  of  error  are  sustained.  Inasmuch, 
however,  as  the  defendant  may  desire  a  review  of  the 
rulings  of  the  court  on  the  legal  questions  raised  at  the 
trial  to  which  it  took  exception,  an  opportunity  will  be 
allowed  for  it  to  secure  the  same  by  appeal:  Jaras  v. 
Wright,  263  Pa.  486;  Casey  v.  Canning,  39  Pa.  Superior 
Ct.  94. 

The  judgment  of  the  court  below  is  reversed  and  the 
record  is  remitted  with  directions  to  enter  judgment  on 
the  verdict. 


Balser  v.  Young  et  al.,  Appellants. 

Negligence — Permissive  use — Lumber  pile — Children  playing 
near — Injury  caused  hy  falling  lumber — Case  for  jury. 

In  an  action  to  recover  damages  for  the  death  of  a  miiior  child 
the  case  is  for  the  jury  and  a  rerdict  for  the  plaintiff  will  be  sus- 
tained, where  the  evidence  establishes  the  fact  that  the  child  was 
killed  by  the  falling  of  heavy  boards  or  planks  from  the  pile  of 
lumber  which  she  was  passing,  while  playing  on  the  proi)erty  of  the 
defendant.  Where  there  was  evidepce,  although  contradicted,  that 
the  lumber  yard  had  been  used  as  a  playground  by  the  children  of 
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the  neighborhood  for  a  considerable  number  of  years,  the  question 
was  for  the  jury  to  determine  whether  or  not  the  playground  had 
been  used  with  the  permission  and  consent  of  the  defendants. 

Where  the  evidence  establishes  the  fact  that  the  deceased  child 
had  gone  a  short  distance  from  her  home  to  the  d^endant's  yard, 
where  she  and  other  children  of  the  neighborhood  played  after 
working  hours,  and  that  while  passing  a  lumber  pile,  without  any 
fault  on  her  part,  she  was  caught  and  crushed  to  death  by  heavy 
planks,  which  had  been  negligently  and  carelessly  placed  there  by 
the  defendants'  workmen,  the  case  :gas-4Qr  the  jury,  and  the  court 
did  not  err  in  refusing  to  give  binding  instructions  in  favor  of  the 
defendant. 

Argued  May  1, 1919.  Appeal,  No.  119,  April  T.,  1919, 
by  defendants,  from  judgment  of  C.  P.  Allegheny  Co., 
July  T.,  1917,  No.  1527,  on  vej'dict  for  plaintiffs  in  case 
of  William  Balser  and  Corinne  Balser,  his  wife,  v.  George 
W.  Young,  Victor  J.  Schmitt  and  John  L.  Schmitt,  part- 
ners trading  as  Young  &  Schmitt.  Before  Orlady,  P.  J., 
Porter,  Henderson,  Head,  Trexler,  Williams  and 
Xeller,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  death  of  minor  child. 
Before  Evans,  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

Verdict  for  plaintiff  for  |750  and  judgment  thereon. 
Defendants  appealed. 

Errors  assigned  were  refusal  to  give  binding  instruc- 
tions for  the  defendant  and  to  enter  judgment  for  de- 
fendant n.  o.  V. 

William  C.  McClure,  for  appellants. 

Thomas  L.  Morris,  and  with  him  L,  K.  and  8.  G.  Por- 
ter, for  appellees. 

Opinion  by  Keller,  J.,  July  17, 1919 : 
The  assignments  of  error  are  confined  to  the  court^s  re- 
fusal:   (1)  to  give  binding  instructions  in  favor  of  the 
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defendants^  and  (2)  to  enter  judgment  in  their  favor  non 
obstante  veredicto,  raising  thereby  but  the  single  ques- 
tion, whether  the  case  should  have  been  submitted  to  the 
jury.  No  error  is  assigned  to  the  charge  of  the  court, 
and  we  are,  therefore,  not  concerned  with  the  alleged 
errors  contained  in  it  which  are  referred  to  in  the  appel- 
lants' argument,  provided  the  case  was  one  for  the  jury. 
In  disposing  of  this  question  we  are  bound  to  consider  the 
evidence  from  the  point  of  view  most  favorable  to  the 
plahitiffs,  for  any  conflict  of  testimony  developed  on 
the  trial  has  been  decided  in  their  favor  by  the  verdict. 

The  learned  counsel  for  the  appellants  contends  that 
the  case  should  not  have  been  submitted  to  the  jury  be- 
cause, (1)  there  was  no  evidence  of  negligence  on  the 
part  of  the  defendants,  (2)  the  child  was  not  on  the  de- 
fendants' premises  at  their  invitation. 

( 1 )  The  child  was  killed  by  six  heavy  boards  or  planks 
falling  upon  her  from  ojBf  a  large  lumber  pile,  while  she 
was  walking  or  running  alongside.  According  to  the 
testimony  of  the  plaintiffs'  witness,  who  was  the  only 
person  who  saw  the  accident,  she  was  not  climbing  up 
the  pile,  or  running  on  it,  or  doing  anything  to  cause  the 
lumber  to  fall.  The  boards  had  been  thrown,  not  laid,  on 
top  of  the  pile  the  same  day  that  the  child  was  killed,  by 
workmen  of  the  defendants,  who  were  loading  lumber  on 
a  wagon  and  in  this  way  disposed  of  the  inferior  pieces. 
In  addition,  the  boards  in  this  pile  had  no  strips  or  cross- 
pieces  to  tie  or  hold  them  together,  although  the  defend- 
ants themselves  testified  that  lumber  of  this  character 
should  be  piled  solid  and  stripped  every  eight  or  ten 
courses.  The  planks  were  of  a  size  and  weight  sufficient 
to  crush  this  child  to  death  and  to  kill  or  seriously  injure 
any  person  jmssing  by  upon  whom  they  might  fall  from 
their  elevated  position,  and  if  they  were  thrown  care- 
lessly and  insecurely  on  top  of  the  pile  instead  of  being  sol- 
idly laid,  and  if  the  pile  was  not  stripped  at  all  instead  of 
being  tied  together  every  eight  or  ten  courses,  so  that  the 
boards  were  likely  to  topple  off,  it  can  scarcely  be  con- 
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tended  that  there  was  no  evidence  of  negligence.  It  was 
for  the  jury  to  <lecide  whether  the  testimony  should  be 
believed. 

(2)  It  must  be  admitted  that  there  was  no  evidence 
that  the  defendants  had  invited  children  to  use  this  lot  as 
a  playground.  The  learned  trial  judge  left  it  to  the  jury 
to  find  whether  the  yard  had  been  so  used  with  their  per- 
mission and  consent.  There  was  evidence  that  it  had. 
Witnesses  testified  that  for  twelve  or  fifteen  years  con-  (  \- 
tinuously  prior  to  the  accident  the  yard  had  been  used  / 
as  a  playground  by  the  children  of  the  neighborhood, 
without  objection  on  the  part  of  the  defendants.  It  was 
unenclosed  and  entirely  open  on  three  sides.  One  of  the 
plaintiffs  admitted  that  when  workmen  would  come  to 
the  yard  two  or  three  times  a  week,  to  load  or  unload 
lumber,  they  would  chase  the  children  away,  but  in  view 
of  the  other  testimony,  this  might  readily  be  understood 
by  the  jury  to  apply  only  during  those  operations  and 
not  to  the  use  of  the  yard  at  other  times  or  after  working 
hours.  The  defendants  denied  that  the  yard  had  been 
used  as  a  playground  with  their  permission  and  consent 
and  averred  that  everything  in  reason  had  been  done  to 
warn  the  public  that  children  were  not  permitted  to  play 
there,  but,  as  before  stated,  this  conflict  of  testimony  was 
for  the  jury. 

The  learned  counsel  for  the  appellants  contends,  how- 
ever, that  this  was  not  sufficient ;  that  it  was  necessary 
in  order  to  hold  the  defendants  responsible  in  this  action, 
to  prove  an  invitation  on  their  part  to  use  the  yard  as  a 
playground ;  that  a  child  there  merely  by  the  tacit  per- 
mission or  consent  of  the  owners  had  no  higher  rights 
than  a  trespasser  and  could  recover  only  for  wanton  or 
intentional  injuries.  A  review  of  the  decisions  shows 
that  in  some  of  them,  a  licensee,  or  one  who  is  on  the 
premises  of  another,  merely  by  sufferance  or  permission, 
is  classed  as  respects  injuries  he  may  receive  thereon,  as 
a  trespasser  and  without  recourse  against  the  owner,  un- 
less the  injuries  were  wantonly  or  intentionally  inflicted : 
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Gillis  V.  Penna.  R.  R.  Co.,  59  Pa.  129;  B.  &  O.  R.  R.  Co. 
V.  Schwindling,  101  Pa.  258 ;  but  this  rule  seems  to  have 
been  modified  somewhat  by  the  later  decisions^  at  least  so 
far  as  children,  in  their  i)ermissive  use  of  premises,  are 
concerned. 

In  Curtis  v.  DeCoursey,  176  Pa.  446,  Mr.  Justice  Fell, 
in  speaking  of  mere  licensees,  said  the  owner  of  the  yard 
owed  them  no  duty  in  respect  to  the  safety  of  the  prem- 
ises, except  as  to  ^'unexpected  or  secret  dangers.^^  In 
Weaver  v.  Carnegie  Steel  Co.,  223  Pa.  238,  Mr.  Justice 
MoscHZiSKER  said  that  licensees  assumed  ordinary  risks 
of  getting  hurt  while  upon  the  premises  of  the  licensor 
or  host,  but  not  extraordinary  risks.  In  Hagan  v.  Dela- 
ware River  Steel  Co.,  240  Pa.  222,  the  same  distinguished 
jurist  makes  a  distinction  between  a  trespasser,  who 
takes  all  risk  of  injury  except  such  as  are  wantonly  or 
intentionally  inflicted,  and  a  licensee,  as  to  whom  the 
owner  of  premises  may  be  liable  for  n^ligence  (p.  227). 
In  Guilmartin  v.  Phila.,  201  Pa.  518,  where  a  boy  ten 
years  old  was  hurt  in  an  unfenced  lot,  used  without  ob- 
jection as  a  playground,  while  he  was  climbing  up  a 
rusty  iron  gate,  which  would  have  been  safe  if  used  in 
the  ordinary  way,  it  was  held  that  there  could  be  no 
recovery  as  the  city  was  not  required  to  anticipate  or 
guard  against  injuries  to  children  which  might  result 
from  the  improper  use  of  objects  safe  in  themselves,  but 
the  whole  reasoning  of  the  opinion  shows  that  the  ruling 
would  have  been  otherwise  if  the  gate  had  been  so  inse- 
curely hung  that  it  had  fallen  on  the  child  of  its  own 
weight,  and  without  fault  on  his  part,  while  he  was  play- 
ing in  the  lot  with  the  tacit  consent  of  the  city  authori- 
ties. In  Henderson  v.  Refining  Co.,  219  Pa.  384,  where 
a  child  seven  years  old  was  killed  by  being  caught  in 
dangerous  machinery  left  unguarded  in  a  lot  used  for  a 
common  and  permitted  to  be  used  as  a  playground  for 
children,  it  was  held  that  he  was  not  to  be  regarded  as  a 
mere  trespasser  and  that  the  defendant  was  liable  for 
its  negligence.    In  milum  v.  L.  &  W.  Coal  Co.,  225  Pa. 
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214,  it  was  decided  that  where  the  owner  of  property 
permits  its  use  by  the  public  as  a  common,  or  for  a  play- 
ground, it  is  his  duty  to  use  reasonable  precaution  to 
protect  the  public  from  the  operation  of  dangerous  ma- 
chinery located  thereon.  The  Supreme  Court  said: 
"Under  such  circumstances,  a  different  duty  is  imposed 
upon  the  owner  from  that  required  of  him  towards  those 
who  are  merely  trespassers  upon  his  property,"  and 
quoted  with  approval  the  language  of  Justice  Agnbw  in 
Kay  V.  Penna,  R.  R.  Co.,  65  Pa.  269,  who  pointed  out  that 
while  ownership  of  ground  carried  with  it  the  right  to 
use  it  in  the  way  most  convenient  and  beneficial  to  the 
owners,  yet  "the  case  is  altered  when,  by  a  license  to 
others,  they  have  devoted  this  ownership  to  a  use  involv- 
ing their  interests  and  their  safety ;  and  by  sufferance 
permitted  the  public  to  enjoy  a  privilege  of  passage  which 
might  bring  their  persons  into  danger.  Duties  grow  out 
of  circumstances,  the  authorities  tell  us,  and  that  which 
in  one  case  would  be  an  ordinary  and  proper  use  of  one's 
rights,  may,  by  a  change  of  circumstances  become  negli- 
gence and  a  want  of  care."  In  O'Leary  v.  P.  &  L.  E.  R. 
R.  Co.,  248  Pa.  4,  there  was  no  contention  that  the  de- 
fendant had  invited  children  to  use  its  yard  as  a  play- 
ground ;  the  plaintiffs'  offer  was  to  prove  that  it  had  been 
so  used  for  fifteen  years  with  the  knowledge  of  the  rail- 
road authorities,  and  the  Supreme  Court  held  that  the 
evidence  should  have  been  admitted.  The  evidence  would 
not  have  been  admissible  if  the  child  who  had  been  killed 
through  the  negligence  of  the  defendant  in  switching  its 
cars,  had  no  higher  rights  than  a  mere  trespasser.  In 
Counizzari  v.  P.  &  R.  Ry.  Co.,  248  Pa.  474,  it  was  held 
that  a  seven-year-old  child  who  was  injured  while  play- 
ing on  a  strip  of  ground  belonging  to  the  defendant  and 
used  by  children  as  a  playground  for  many  years  with 
the  knowledge  of  the  defendant,  was'not  a  mere  trespass- 
er and  was  entitled  to  signal  or  warning  of  the  movement 
of  cars.  See  also:  D.,  L.  &  W.  R.  R.  Co.  v.  Baltrushitis, 
247  Fed.  474.    In  Selve  v.  Pilosi,  253  Pa.  571,  Mr.  Justice 
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Walling  said :  "Where  children  are  permitted  to  use  un- 
safe premises  as  playgrounds  the  proprietors  are  held 
liable  for  resulting  injuries/'  p.  574.  To  the  same  effect, 
see :  Walsh  v.  Pittsburgh  Rys.  Co.,  221  Pa.  463,  and  Carr 
V.  S.  P.  Traction  Co.,  253  Pa.  274. 

It  is  said  in  Milium  v.  L.  &  W.  Coal  Co.,  supra,  that 
the  dividing  line  between  the  principle  upon  which 
Thompson  v.  B.  &  O.  R.  R.  Co.,  218  Pa,  444,  was  based 
and  that  upon  which  Henderson  v.  Refining  Co.,  219  Pa. 
384,  stands,  may  be  a  narrow  one,  but  the  distinction  in 
principle  may  be  readily  traced.  Whether  all  the  de- 
cisions can  be  reconciled  with  each  other,  is  not  certain ; 
the  pendulum  swings  pretty  far  in  one  direction  and  then 
back  pretty  far  in  the  other.  But  most  of  the  apparent 
inconsistencies  disappear  when  the  facts  of  the  several 
cases  are  inquired  into.  As  was  said  in  Ruling  Case  Law, 
relative  to  a  conflict  of  authority  on  a  siipilar  subject: 
"Liability  is  to  be  determined  with  reference  to  the  facts 
of  each  case  and  the  comparative  knowledge  of  the  par- 
ties as  disclosed  thereby.  It  is  a  mistake  to  assert  that 
there  is  any  absolute  rule  or  doctrine  that  must  govern 
every  case  of  injury  from  particular  places  or  appliances, 
and  with  this  in  mind  it  is  no  more  difficult  to  harmon- 
ize the  class  of  cases  in  question  than  any  other  class  that 
depends  upon  facts  and  the  view  taken  thereof  by  judges 
and  juries,"  vol.  20,  p.  82. 

The  decisions  of  this  State  relied  upon  by  the  appel- 
lants were  for  the  most  part  cases  where  the  injured  child 
was  an  absolute  trespasser :  Leithold  v.  P.  &  R.  Ry.  Co., 
47  Pa.  Superior  Ct.  137;  Rogers  v.  Lees,  140  Pa.  475;  or 
where  there  was  no  negligence  on  the  part  of  the  defend- 
ant in  the  maintenance  of  his  premises  apart  from  the 
improper  or  unauthorized  use  by  the  child  or  some  third 
person  of  the  same,  or  of  the  appliance  which  caused  the 
injury:  Gillespie  v.  McGowan,  100  Pa.  144,  B.  &  O.  R. 
R.  Co.  V.  Schwindling,  101  Pa.  258 ;  Thompson  v.  B.  & 
O.  R.  R.  Co.,  218  Pa.  444;  Guilmartin  v.  Phila.,  201  Pa. 
518.    They  would  be  controlling  here  if  the  boards  had 
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been  piled  properly  and  securely  and  the  child  caused 
them  to  topple  by  attempting  to  climb  up  the  pile  or  some 
similar  act  over  which  the  defendants  had  no  control, 
but  they  do  not  apply  here.  The  little  girl  who  was 
killed  was  not  yet  seven  years  old ;  she  had  come  home 
from  school  a  short  while  before  and  had  gone  out  to 
bring  home  her  younger  sister.  She  went  a  short  distance 
from  her  home  into  the  defendants'  yard,  which  she  and 
the  other  children  of  the  neighborhood  were  accustomed 
to  use  as  a  playground  after  working  hours,  and  while 
passing  the  lumber  pile,  without  fault  on  her  part,  was 
caught  and  crushed  to  death  by  heavy  planks  which  had 
been  negligently  and  insecurely  placed  there  by  the  de- 
fendants' workmen.  She  was  not,  according  to  the  finding 
of  the  jury,  a  trespasser,  but  was  on  the  premises  by  the 
permission  of  the  defendants  and  was  entitled  to  be  pro- 
tected against  the  hidden  danger  lurking  in  the  negligent 
and  insecure  piling  of  the  lumber,  a  danger  just  as  im- 
minent and  just  as  secret  as  in  the  case  of  dangerous  ma- 
chinery. The  court  below  therefore  did  not  err  in  re- 
fusing to  give  binding  instructions  in  favor  of  the  de- 
fendants or  in  discharging  the  rule  for  judgment  non  ob- 
stante veredicto. 

The  judgment  is  affirmed. 


Lynch  and  Keagan,  Appellants,  v.  Snowdon. 

Road  law — Dedication  of  street — Width  dedicated — Reservation 
to  owner. 

The  dedication  of  a  piece  of  property,  and  its  acceptance  by  pub- 
lic user  for  the  purposes  of  a  street,  does  not  necessarily  carry  with 
it  the  dedication  of  the  entire  lot  on  which  the  street  was  laid, 
where  the  evidence  failed  to  show  the  intention  on  the  part  of  the 
donor  to  devote  more  than  twenty-five  feet  for  street  purposes,  which 
would  leave  a  certain  part  of  the  property  remaining  in  the  owner. 

Under  such  circumstances,  a  preliminary  injunction  to  restrain 
the  owner  from  erecting  a  fence  and  billboard  on  the  land  not 
dedicated  to  the  public  use,  will  be  dissolved. 
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Equitff — Courts — Firidings  of  fact  and  conclusions  of  law — 
Form. 

Under  Rule  No.  62  of  Equity  Rules  no  fixed  form  is  required 
of  the  chancellor  in  presenting  his  findings  of  fact  and  conclusions 
of  law.  Where  the  opinion  on  which  the  decree  is  based  is  suffi- 
ciently definite  and  specific,  the  mere  omission  to  number  or  para- 
graph the  various  component  parts  does  not  constitute  reversible 
error. 

Argued  April  22,  1919.  Appeal,  No.  132,  April  T., 
1919,  by  plaintiffs,  from  decree  of  C.  P.  Payette  Co.,  No. 
875,  in  Equity,  in  the  case  of  Thomas  J.  Lynch  and  John 
P.  Reagan  v.  Charles  L.  Snowdon.  Before  Oblady,  P.  J., 
Porter,  Henderson,  Head,  Trbxleb,  Williams  and 
Keller,  JJ.    Affirmed. 

Bill  in  equity  for  injunction  to  restrain  the  erection 
of  a  fence  and  billboard.    Before  Reppert,  J. 

The  facts  appear  in  the  opinion  of  the  Superior  Court 
The  court  dismissed  the  bill.    Plaintiff  appealed. 

Error  assigned,  among  others,  was  the  decree  of  the 
court. 

E.  C.  Highee,  of  Sterling ,  Highee  d  Matthews,  for  ap- 
pellant.— The  decree  was  defective  and  violated  Equity 
Rule  No.  62 :  Mt.  Carmel  Borough  v.  Lehigh  Valley  Coal 
Co.,  237  Pa.  186. 

There  was  a  complete  dedication  of  the  whole  lot  for 
street  purposes:  Kleinhaus  v.  Northampton  Traction 
Co.,  60  Pa.  Superior  Ct.  641 ;  Kniss  v.  Borough  of  Du- 
quesne,  255  Pa.  417;  Pittsburgh  v.  Epping-Carpenter 
Co.,  194  Pa.  318. 

TT.  J.  Sturgis,  of  Sturgis  d  Morrow,  and  with  him 
Play  ford  &  Phillips,  for  appellee,  cited :  Pelin  v.  Phila- 
delphia, 241  Pa.  164 ;  Perdinando  v.  Scranton,  190  Pa. 
321;  Waters  v.  Phila.,  208  Pa.  189;  Ackerman  v.  Wil- 
liamsport,  227  Pa.  591 ;  Comm.  v.  Royce,  152  Pa.  88. 
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Opinion  by  Keller,  J.,  July  17, 1919 : 

The  defendant  was  the  owner  of  a  lot  of  ground  front- 
ing twenty-seven  feet  four  inches  on  Market  street,  in  the 
Borough  of  Brownsville,  known  as  the  Eisbeck  lot.  He 
was  also  the  owner  of  a  large  tract  of  land  lying  south  of 
Market  street,  to  which  there  was  no  convenient  means 
of  access  from  that  street.  For  the  purpose  of  making 
this  tract  of  land  more  easily  accessible  to  the  business 
section  of  the  borough,  he  filled  up  his  lot  fronting  on 
Market  street,  built  a  concrete  retaining  wall  along  the 
east  side,  erected  an  iron  railing  upon  this  wall  a  short 
distance  from  and  parallel  with  the  eastern  boundary 
line  of  his  lot,  constructed  concrete  sidewalks  along  both 
sides  of  the  lot,  paved  the  space  between  the  sidewalks 
with  brick,  and  opened  the  street  to  public  use  under  the 
name  of  Brownsville  avenue.  He  also  constructed  a 
building  fronting  on  Brownsville  avenue,  as  laid  out 
through  the  large  tract  of  land  owned  by  him,  which  he 
leased  to  the  United  States  o;overnment  for  use  as  the 
borough  post  office,  and  caused  public  announcement  to 
be  made  in  the  newspapers  that  the  street  and  its  im- 
provements had  been  given  by  him  to  the  borough  since 
when  the  street  has  been  generally  used  by  the  public  and 
is  the  only  means  of  access  to  the  post  office.  After 
the  defendant  had  built  the  retaining  wall  above  referred 
to  along  the  east  line  of  his  property,  and  erected  the  iron 
railing  thereon,  the  plaintiffs  bought  the  property  ad- 
joining on  the  east  and  erected  a  one-story  frame  store 
room  thereon.  As  first  constructed,  part  of  this  building 
rested  on  the  defendant's  wall,  but  the  defendant  com- 
pelled its  removal  and  thereafter  it  was  located  immedi- 
ately east  of  the  wall.  The  defendant  then  constructed  a 
wooden  fence  or  billboard  about  seven  feet  high  on  the 
strip  of  wall  between  the  iron  railing  and  the  plaintiffs' 
building. 

The  plaintiffs,  contending  that  there  had  been  a  dedi- 
cation by  the  defendant  of  the  Risbeck  lot,  to  its  full 
width,  for  street  purposes,  and  that  in  consecjuence  their 
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lot  waa  bounded  by  Brownsville  avenue  for  its  entire 
depth,  filed  this  bill  to  compel  the  removal  of  the  iron 
railing  and  the  fence  or  billboard,  and  to  enjoin  the 
making  or  maintaining  of  any  fence,  wall  or  other  ob- 
struction between  the  plaintiffs  lot  and  Brownsville 
avenue. 

The  learned  judge  of  the  court  below  after  a  full  hear- 
ing refused  the  injunction  and  dismissed  the  bill,  from 
which  decree  the  plaintiffs  appealed. 

Sufficient  testimony  was  produced  on  the  trial  to  justi- 
fy a  finding  that  there  had  been  a  dedication  by  the  de- 
fendant, and  an  acceptance  by  public  user,  of  the  street 
known  as  Brownsville  avenue :  13  Cyc.  451,  452 ;  Klein- 
hans  V.  Northampton  Traction  Co.,  60  Pa.  Superior  Ct. 
641 ;  Weida  v.  Hanover  Township,  30  Pa.  Superior  Ct. 
424.  But  this  did  not  necessarily  carry  with  it  a  dedi- 
cation and  acceptance  of  the  defendant's  lot  for  its  entire 
width  on  Market  street.  On  the  contrary,  the  testimony 
failed  to  show  an  intention  on  the  part  of  the  defendant 
to  dedicate  for  street  purposes  more  than  a  twenty-five 
foot  wide  strip,  leaving  two  feet  four  inches  still  belong- 
ing to  the  defendant,  which  he  could  deal  with  as  his  own 
and  use  to  protect  his  remaining  rights.  Between  the 
dedicated  street  and  the  plaintiffs'  property  was  a  small 
strip  of  ground  which  had  been  separated  from  the  trav- 
eled street  by  an  iron  railing,  and  which  never  had  been 
used  by  the  public  for  any  purpose,  and  it  was  admittedly 
on  this  strip  that  the  alleged  obstruction  complained  of 
in  the  bill  had  been  constructed.  The  fact  that  the  de- 
fendant covered  this  strip  with  concrete  on  a  level  with 
the  sidewalk,  did  not  change  its  status.  It  remained  the 
defendant's  property  and  he  could  use  it  in  any  lawful 
manner  that  he  saw  fit. 

We  find  no  error  in  the  findings  of  fact  or  conclusions 
of  law  of  the  court  below  and  they  fully  sustain  the  de- 
cree appealed  from. 

While  the  findings  of  fact  and  the  conclusions  of  law  of 
the  court  below  are  not  paragraphed  and  numbered,  they 
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are  sufficiently  definite  and  specific.  No  requests  for 
findings  of  fact  or  law  were  presented  to  the  court  by  the 
appellants,  and  Equity  Rule  No.  62  does  not  require  the 
judge  to  present  his  findings  in  any  fixed  form.  It  pro- 
vides that  "the  judge  may  adopt  or  affirm  these  requests 
or  any  of  them,  qualify  or  deny  them,  or  state  his  findings 
of  fact  or  of  law  in  his  own  language."  In  the  case  of  Mt. 
Carmel  Boro.  v.  Lehigh  Valley  Coal  Co.,  237  Pa.  186, 
cited  by  the  appellants,  the  action  of  the  Supreme  Court 
in  referring  the  case  back  for  a  rehearing  was  based  on 
the  fact  that  the  answers  of  the  court  to  the  requests  for 
findings  of  fact  and  law  were  confused  and  conflicting,  and 
that  there  were  no  findings  as  to  certain  facts  which  were 
necessary  to  make  a  just  disposition  of  the  case.  No 
such  state  of  affairs  exists  in  the  present  suit.  Further- 
more, no  objection  was  made  by  the  plaintiffs  in  the  court 
below  to  the  form  or  sufficiency  of  the  findings.  Equity 
Rule  No.  67. 

The  assignments  of  error  are  all  overruled,  and  the 
decree  is  affirmed. 


Lentz  V.  Kittanning  Eeal  Estate  Company, 
Appellant. 

Justices  of  the  peace — Appeals — Affidavit  of  officer  of  corpora^ 
iiofir—Suffidency-^Aci  of  March  186,  190S,  P,  L.  61. 

Where  service  was  made  upon  a  corporation  in  the  person  of 
its  secretary,  who  subsequently  appeared  and  testified  at  the  hear- 
ing before  the  justice  of  the  peace,  and  afterwards  made  aflBidavit 
in  an  appeal  to  the  common  pleas,  such  affidavit,  in  accordance 
with  the  provisions  of  the  Act  of  March  26,  1903,  P.  L.  61,  is  suf- 
ficient, although  it  does  not  specifically  aver  that  the  affiant  is  the 
secretary  of  the  corporation. 

Justices  of  the  peace — Appeal — Payment  of  costs — Act  of  May 
29,  1907,  P.  L.  306. 

By  the  Act  of  May  29,  1907,  P.  L.  306,  two  methods  of  appeal 
are  open  to  defendant:  It  can  pay  the  costs  and  give  bail  absolnte 
Vol.  lxxii — 33 
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in  double  the  probable  amount  of  costs  accrued  and  likely  to 
accrue^  with  one  or  more  sufficient  sureties,  conditioned  for  the 
payment  of  all  costs  accrued  or  that  may  be  legally  recovered  in 
such  case  against  the  appellant  in  accordance  with  the  provisions 
of  the  Act  of  March  20,  1846,  P.  L.  188;  or  it  may  give  good  and 
sufficient  bail  absolute  for  the  payment  of  debt,  interest  and  costs 
that  have  accrued  or  will  accrue  on  affirmance  of  the  judgment,  in 
which  event,  it  will  not  be  required  to  pay  any  costs  before  taking 
an  appeal. 

Where  a  defendant  neglects  to  pay  the  costs,  which  was  neces- 
sary to  perfect  the  appeal,  it  cannot  later  turn  to  the  second 
method  of  appeal  by  changing  the  condition  of  the  bond  so  as  to 
cover  debt,  interest  and  costs,  undec  the  guise  of  i)erfecting  the 
recognizance. 

Argued  April  18,  1919.  Appeal,  No.  155,  April  T., 
1919,  by  defendant,  from  judgment  of  C.  P.  Armstrong 
Co.,  June  T.,  1918,  No.  18,  striking  oflf  appeal  in  the  case 
of  Fred  C.  Lentz  t.  Kittanning  Real  Estate  Company. 
Before  Orlady,  P.  J.,  Porter,  Henderson,  Head,  Trbx- 
LBR,  Williams  and  Keller,  JJ.    Affirmed. 

Motion  to  strike  off  appeal  from  justice  of  the  peace. 
Before  King,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  entered  an  order  striking  oflf  the  appeal. 
Defendant  appealed. 

Error  assigned,  among  others,  was  the  order  of  the 
court. 

H.  A.  Heilman,  for  appellant. 

H,  N.  Snyder,  for  appellee. 

Opinion  by  Keller,  J.,  July  17, 1919 : 

The  plaintiflF,  Fred  C.  Lentz,  sued  the  defendant,  Kit- 
tanning  Real  Estate  Company,  a  corporation,  before  a 
justice  of  the  peace,  in  an  action  of  assumpsit.    The  sum- 
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mons  was  served  on  George  H.  Bums,  secretary  of  the 
defendant  company  and  return  so  made  by  the  constable. 
At  the  hearing  Burns  appeared  and  was  sworn  on  behalf 
of  the  defendant.  Judgment  was  entered  against  the 
defendant  for  |69.  The  defendant  appealed  and  coinci- 
dent therewith  Burns  made  affidavit  before  the  justice 
that  the  appeal  was  not  taken  for  the  purpose  of  delay 
but  because  he  verily  believed  that  injustice  had  been 
done.  At  the  same  time  the  defendant  entered  bail  with 
surety  in  the  sum  of  |150,  "as  bail  absolute  in  this  case, 
conditioned  for  the  payment  of  all  costs  accrued  or  may 
be  legally  recovered  against  the  appellant,"  but  paid  no 
costs.  The  appeal  was  duly  entered  in  the  prothonotary's 
office,  whereupon  the  plaintiff  moved  to  strike  it  off,  on 
the  grounds:  (1)  That  the  affidavit  failed  to  show  that 
George  H.  Bums  was  either  the  agent  or  attorney  for  the 
defendant;  (2)  that  the  bond  on  appeal  was  defective; 
(3)  that  the  costs  in  the  case  had  not  been  paid.  The 
learned  juijge  of  the  court  below  held  that  the  affidavit 
did  not  comply  with  the  provisions  of  the  Act  of  March 
25,  1903,  P.  L.  61,  in  that  it  did  not  appear  that  Burns 
was  either  the  agent  or  attorney  of  the  defendant,  and 
without  considering  the  other  reasons  assigned,  entered 
an  order  striking  the  appeal  from  the  records,  from 
which  order  the  defendant  appealed. 

Previous  to  the  passage  of  the  Act  of  July  14,  1897, 
P.  L.  271,  various  special  acts  of  assembly  were  in  force 
in  the  several  counties  of  the  State,  relative  to  the  affi- 
davit to  be  made  on  appeal  from  judgments  obtained  be- 
fore justices  of  the  peace,  in  some  of  which  the  affidavit 
was  to  be  made  by  the  appellant,  in  others  by  the  appel- 
lant or  some  one  acting  in  his  behalf,  and  in  still  others 
by  the  appellant,  his  agent  or  attorney.  By  that  act  it 
was  provided  that  after  July  1,  1897,  no  such  appeal 
should  be  entertained  unless  the  appellant  or  his  agent 
or  attorney  should  make  affidavit  that  the  appeal  was 
not  for  delay  but  because  he  verily  believed  that  injustice 
had  been  done.    This  was  amended  by  the  Act  of  March 
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25,  1903,  by  changing  the  word  "entertained'^  to  "al- 
lowed'' and  by  requiring  the  affidavit  to  be  in  writing  and 
made  "at  the  time  of  taking  said  appeal." 

A  corporation  must  necessarily  act  in  such  case 
through  its  officers  or  agents.  It  cannot  itself  make  af- 
fidavit. Therefore  as  early  as  1817,  it  was  provided  by 
act  of  assembly :  "In  case  of  appeal,  certiorari  or  writ  of 
error  by  any  corporation,  the  oath  or  affirmation  re- 
quired by  law  shall  be  made  by  the  president  or  other 
chief  officer  of  the  corporation,  or  in  his  absence  by  the 
cashier,  treasurer  or  secretary" :  Act  of  March  22,  1817, 
6  Sm.  L.  438,  sec.  4;  Turnpike  Co.  v.  Cullen  and  Crane, 
8  S.  &  R.  517.  It  is  true  that  section  4  of  this  act  has 
been  repealed  by  the  Act  of  May  19, 1897,  P.  L.  67,  regu- 
lating the  practice,  bail,  costs  and  fees  on  appeals  to  the 
Supreme  and  Superior  Courts,  but  section  1  of  the  lat- 
ter act  requires  the  affidavit  in  such  appeals  to  be  made 
by  one  of  the  chief  officers  of  the  corporation  appellant 
or  its  agent  or  attorney.  There  is  certainly  nothing  in 
the  acts  expressive  of  a  purpose  to  take  away  from  the 
president  and  secretary  of  a  corporation  the  right  as 
such  officers,  to  make  the  required  affidavit  on  its  behalf. 
By  the  Act  of  July  9,  1901,  P.  L.  614,  service  of  process 
in  a  suit  against  a  corporation  may  be  made  upon  the  sec- 
retary. The  defendant  was  brought  into  court  by  service 
of  the  summons  upon  George  H.  Burns,  secretary.  He 
appeared  and  testified  in  its  behalf.  He  made  the  affi- 
davit required  by  the  Act  of  1903.  It  is  true  he  did  not, 
in  the  affidavit,  describe  himself  as  the  secretary  of  the 
defendant  company,  but  the  same  formality  and  precision 
\s  not  generally  demanded  in  proceedings  before  a  justice 
that  is  required  in  the  court  of  common  pleas :  Means  v. 
Trout,  16  S.  &  R.  349.  If  Burns  was  not  secretary  of  the 
corporation,  the  defendant  was  not  in  court ;  if  he  was, 
he  had  a  right  to  make  the  affidavit  on  its  behalf.  In  our 
opinion,  the  reason  specified  by  the  court  below  was  in- 
Rufflcient  to  support  the  order.  This  requires  an  exami- 
nation of  the  other  reasons  assigned  in  the  motion  to 
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strike  off  the  appeal,  for  a  correct  judgment  will  not  be 
disturbed  although  based  on  an  erroneous  reason :  Busch 
V.  Calhoun,  14  Pa.  Superior  Ct.  578. 

By  the  Act  of  May  29, 1907,  P.  L.  306,  two  methods  of 
appeal  were  open  to  the  defendant.  It  might  pay  the 
costs  and  give  bail  absolute  in  double  the  probable 
amount  of  costs  accrued  and  likely  to  accrue,  with  one  or 
more  sufficient  sureties,  conditioned  for  the  payment  of 
all  costs  accrued  or  that  might  be  legally  recovered  in 
such  case  against  the  appellant,  in  accordance  with  the 
provisions  of  the  Act  of  March  20,  1845,  P.  L.  188,  or  it 
might  give  good  and  sufficient  bail  absolute  for  the  pay- 
ment of  debt,  interest  and  costs  that  had  accrued  and 
would  accrue  on  affirmance  of  the  judgment,  in  which 
event  it  would  not  be  required  to  pay  any  costs  before 
taking  the  appeal.  Unfortunately  for  the  defendant  in 
this  case,  it  adopted  neither  course.  Had  there  been 
merely  some  defect  in  the  form  or  execution  of  the 
recognizance  or  bond  on  appeal,  under  the  practice  since 
Means  v.  Trout,  16  S.  &  R.  349,  it  would  have  been  the 
duty  of  the  court  below  to  give  the  appellant  reasonable 
opportunity  to  perfect  the  recognizance  or  bond  before 
striking  off  the  appeal:  Koenig  v.  Bauer,  57  Pa.  168; 
Kerr  v.  Martin,  122  Pa.  436;  Carbaugh  v.  Sanders,  13 
Pa.  Superior  Ct.  361.  But  the  bond  filed  by  the  defend- 
ant was  in  substantial  conformity  with  the  requirements 
of  the  Act  of  March  20,  1845,  P.  L.  188.  The  defendant 
neglected,  however,  to  pay  the  costs,  which  was  necessary 
to  perfect  the  appeal  if  bail  for  the  payment  of  costs  only 
was  entered.  This  was  an  incurable  defect :  Carr  v.  Mc- 
Govern,  66  Pa.  457 ;  and  requires  the  striking  off  of  the 
appeal :  Carbaugh  v.  Sanders,  13  Pa.  Superior  Ct.  361. 
The  defendant,  after  electing  one  method  of  appeal,  but 
failing  to  perfect  it  by  not  paying  the  costs  accrued,  could 
not  later  turn  to  the  second  method  of  appeal  by  chang- 
ing the  condition  of  the  bond  so  as  to  cover  the  debt,  in- 
terest and  costs,  under  the  guise  of  perfecting  the  recog- 
nizance. 
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Section  4,  of  the  Act  of  March  22, 1817,  supra,  and  Sec- 
tion 1  of  the  Act  of  March  15,  1847,  P.  L.  361,  requiring 
corporations  to  give  bail  absolute  for  payment  of  debt, 
interest  and  costs  on  all  appeals,  have  been  si)ecifically 
repealed  by  the  Act  of  May  19, 1897,  P.  L.  67,  pp.  72  and 
73,  respectively. 

The  order  is  affirmed  at  the  costs  of  the  appellant. 


Ohlweiler  v.  Ohlweiler,  Appellant. 

Divorce — Age  of  respondent — Minority — Quardian  ad  liiem — 
Marriage  license — Contradiction  of  evidence — Admissibility. 

In  a  divorce  proceeding,  where  the  respondent  is  a  minor,  the 
appointment  of  a  guardian  ad  litem  is  essential,  and  in  the  ab- 
sence of  such  appointment,  a  decree  in  divorce  is  voidable. 

While  marriage  license  dockets  are  public  records  in  the  sense 
that  they  are  open  to  the  inspection  of  the  public,  the  only  record 
which  imports  verity  and  cannot  be  collaterally  attacked  is  the 
record  of  the  issuance  of  the  marriage  license.  The  same  verity 
does  not  apply  to  the  evidence,  or  the  answers  which  induced  the 
clerk  to  issue  the  license. 

The  record,  in  the  technical  sense,  is  conclusive  proof  of  the 
fact  of  the  issuing  of  the  license,  and  is  evidence  that  the  parties 
appeared  and  made  answer  as  therein  set  forth,  but  it  is  not  con- 
clusive that  the  answers  as  made  were  exactly  correct. 

Where  a  minor  has  misrepresented  her  age  in  the  procurement 
of  a  marriage  license,  parol  testimony  in  contradiction  of  the 
facts  contained  therein,  is  admissible,  and  such  testimony  can  be 
taken  under  a  commission  to  take  testimony,  directed  to  a  commis- 
sioner outside  the  United  States.  While  letters  rogatory  may  be 
more  efficacious,  they  are  only  necessary  in  countries  which  will  not 
permit  a  commission  to  be  executed,  or  where  the  witness  refuses 
to  testify  under  the  commission. 

Argued  April  14, 1919.  Appeal,  No.  14,  April  T.,  1919, 
by  respondent,  from  decree  of  C.  P.  Erie  Co.,  Nov.  T., 
1915,  No.  97,  refusing  petition  to  open,  vacate  and  set 
aside  a  decree  in  divorce  in  the  case  of  Frederick  P.  Ohl- 
weiler V.  Elizabeth  J.  Ohlweiler.    Before  Orladt,  P.  J., 
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PoBTEB,    Hbndebson,  Head^  Tbexleb^  Whuams  and 
Keller^  JJ.    Beversed. 

Rule  to  opeiiy  vacate  and  set  aside  decree  in  divorce. 
Before  Bossiter,  P.  J. 

Tlie  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  discharged  the  rule. 

Error  assigned  was  the  order  of  the  court. 

W.  P.  Gifford,  of  Ounnison,  Fish,  Oifford  d  Chapin, 
for  appellant. — ^A  decree  in  divorce,  rendered  against  an 
infant  without  the  appointment  of  a  guardian  ad  litem, 
is  erroneous  and  voidable:  22  Cyc.  638;  Swain  v.  Fi- 
delity Ins.  Co.,  54  Pa.  455;  Elliot  v.  Elliot,  5  Binney  1; 
Sliver  v.  Shelback,  1  Dallas  165;  Moore  v.  McEwen,  5 
S.  &  B.  372;  Mitchell  v.  Spaulding,  206  Pa.  221;  Brown 
V.  Downing,  137  Pa.  569. 

The  court  had  power  to  vacate  and  set  aside  the  decree 
in  divorce :  Bogers  v.  Bogers,  21  Dist.  Bep.  569 ;  King 
V.  King,  28  C.  C.  B.  313;  Boyd's  App.,  38  Pa.  241;  Fi- 
delity Insurance  Co.'s  App.,  93  Pa.  242. 

J.  Orin  Wait,  and  with  him  Thomas  W.  Spofford,  for 
appellee. 

Opinion  by  Keller,  J.,  July  17, 1919 : 

On  June  7,  1915,  Frederick  P.  Ohlweiler  obtained  a 
divorce  in  Erie  County,  Pennsylvania,  from  his  wife, 
Elizabeth  J.  Ohlweiler,  on  the  ground  of  desertion.  The 
subpoena  in  divorce  had  not  been  served  on  her  and  no 
appearance  had  been  entered  for  her.  The  libellant  died 
on  January  29, 1916.  On  July  3, 1916,  Elizabeth  J.  Ohl- 
weiler presented  her  petition  to  the  Court  of  Common 
Pleas  of  Erie  County,  setting  forth  that  she  was  born  on 
August  8, 1895,  and  was  only  nineteen  years  of  age  when 
the  subpoena  in  divorce  was  issued  and  when  the  decree 
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in  divorce  was  granted  as  above  mentioned;  that  no 
guardian  ad  litem  or  otherwise,  had  represented  or  ap- 
peared for  her,  or  had  been  served  with  process  on  her 
behalf,  in  said  action,  and  that  she  had  no  knowledge  of 
the  action  until  long  after  said  divorce  had  been  granted, 
and  praying  that  said  decree  in  divorce  be  opened,  va- 
cated and  set  aside.  On  the  rule  granted  in  pursuance  of 
said  petition,  the  testimony  of  the  petitioner's  grand- 
father, William  P.  Hodgson,  was  taken  on  commission 
issued  to  Prince  Edward  Island,  Canada,  who  swore  that 
the  petitioner  was  born  in  Charlottetown,  Prince  Edward 
Island,  on  August  8, 1895,  and  that  he  saw  her  a  few  days 
after  her  birth.  He  described  the  house  in  which  she  was 
born  and  named  her  father  and  mother,  both  of  whom 
were  dead  at  the  time  of  his  deposition. 

Dr.  James  Warburton,  a  physician  of  Charlottetown, 
gave  evidence  that  he  attended  Mrs.  Robert  T.  Hodgson, 
the  petitioner's  mother,  and  that  she  was  delivered  of  a 
female  child  on  August  8, 1895. 

The  learned  judge  of  the  court  below  refused  to  con- 
sider this  evidence  because  an  exemplified  copy  of  the 
marriage  license  docket  of  Niagara  County,  New  York, 
showed  that  when  applicatiim  for  a  marriage  license  was 
made  by  the  libellant  and  respondent  on  July  3, 1912,  the 
latter  had  represented  herself  as  being  then  eighteen 
years  of  age  and  having  been  born  in  Boston,  Mass.,  and 
held  that  such  a  public  record  (jould  not  be  contradicted 
by  the  parol  evidence  of  the  grandfather  and  physician. 

In  this  respect  the  learned  judge  misconceived  the 
force  and  eflfect  to  be  given  the  marriage  license  record. 

While  marriage  license  dockets  are  public  records  in 
the  sense  that  they  are  open  to  the  inspection  of  the  pub- 
lic: Marriage  License  Docket,  4  Dist.  Rep.  162;  Kala- 
mazoo Gazette  Co.  v.  Kalamazoo  County  Clerk,  111  N. 
W.  1070  (Mich.),  the  only  record  in  connection  there- 
with which  imports  verity  and  cannot  be  collaterally  at- 
tacked is  the  record  of  the  issuance  of  the  marriage  li- 
cense ;  the  same  verity  does  not  apply  to  the  evidence  or 
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answers  which  induced  the  clerk  to  issue  the  license.  If 
Elizabeth  J.  Ohlweiler  was  at  the  time  only  sixteen  years 
old,  the  misrepresentation  of  her  age  by  her  or  her  pros- 
pective husband  in  order  to  secure  the  license,  would  ncrt 
change  her  age  or  prevent  the  truth  from  being  given  in 
evidence  in  any  legal  proceeding,  any  more  than  the  fact 
that  Frederick  P.  Ohlweiler,  at  the  same  time  gave  his 
age  as  fifty,  when  he  was  really  sixty-one  years  old,  did 
not  actually  make  him  eleven  years  younger  or  prevent 
him  from  showing  his  real  age  if  occasion  might  require. 
Such  answers  might  be  offered  in  evidence  to  contradict 
the  allegations  or  testimony  to  the  contrary  of  the  party 
making  them,  but  they  are  not  such  records  as  import 
verity  or  require  clear,  precise  and  indubitable  proof  to 
overcome  them.  Would  it  be  contended  seriously  that 
because  a  man  when  applying  for  a  marriage  license 
makes  answer  under  oath  that  he  has  never  been  mar- 
ried, or  if  married  has  been  divorced,  evidence  in  a 
judicial  proceeding  could  not  be  given  that  his  answer 
was  false  and  that  he  had  a  wife  living  at  the  time  he  ap- 
plied for  the  license?  The  record,  in  the  technical  sense, 
is  conclusive  proof  of  the  fact  of  the  issuing  of  the  license 
and  is  evidence  that  the  parties  appeared  and  made  an- 
swer as  therein  set  forth,  but  it  is  not  conclusive,  or,  in 
common  experience,  even  very  weighty,  evidence  that  the 
answers  so  made  were  exactly  correct. 

Furthermore,  even  according  to  the  marriage  license 
record,  a  guardian  should  have  been  appointed  for  the 
respondent  when  the  subpoena  in  divorce  issued  on  Oc- 
tober 7, 1914.  The  marriage  license  record  did  not  give 
the  day,  month  or  year  of  Elizabeth  J.  Ohlweiler's  birth. 
It  merely  set  forth  that  on  that  day  (July  3,  1912)  she 
was  eighteen  years  old.  In  order  to  make  the  respond- 
ent twenty-one  years  old  when  the  subpoena  issued  and 
the  decree  in  divorce  was  granted,  the  learned  judge  had 
to  take  the  day  and  month  of  her  birth  from  the  testi 
mony  of  her  grandfather  and  refecting  the  year  of  her 
birth  as  testified  to  by  him,  annex  them  to  the  year  of 
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her  birth  as  calculated  from  her  answer  in  the  marriage 
license  record. 

We  are  not  concerned  with  the  merits  of  the  di- 
vorce action ;  the  only  question  now  before  the  court  is 
whether  the  petitioner  was  of  age  or  not  when  the  decree 
in  divorce  was  entered.  If  she  was  not,  then  a  legal  decree 
could  only  be  made  in  the  action  after  a  guardian  had 
been  appointed  and  had  appeared  for  her :  14  C5yc.  654 ; 
Wood  V.  Wood,  2  Paige  (N.  Y.)  108;  Moore  v.  McEwen, 
5  S.  &  R.  373 ;  Mitchell  v.  Spaulding,  206  Pa.  221 ;  Swain 
V.  Ins.  Co.,  54  Pa.  455;  Mansfield  v.  Mansfield,  13  Mass. 
412;  and  a  decree  obtained  without  such  appointment 
and  appearance  though  on  meritorious  grounds,  is  void- 
able: 22  Cyc.  641;  Trickett  on  Guardians,  91;  Elliot  v. 
Elliot,  5  Binney  1;  Richards  v.  Rote,  68  Pa.  248,  p.  253; 
and  the  decree  may  be  set  aside  after  the  libellant's 
death :  Boyd's  App.,  38  Pa.  241 ;  Fidelity  Ins.  Co.'s  App., 
93  Pa.  242.  The  objection  of  the  appellee  to  the  issu- 
ance of  a  commission  to  take  testimony  to  a  commission- 
er outside  of  the  United  States  is  without  merit.  Such  a 
commission  may  issue  to  a  foreign  country :  1  Troubat  & 
Haly's  Practice,  Sec.  619,  Fifth  Edition— Brightly ; 
Stein  V.  Bowman,  13  Peters  209.  While  letters  rogatory 
may  be  more  efficacious,  they  are  only  necessary  in  coun- 
tries which  will  not  permit  a  commission  to  be  executed, 
or  where  the  witness  refuses  to  testify  under  the  commis- 
sion :  1  Troubat  &  Haly,  Sec.  626. 

The  first  assignment  of  error  is  sustained,  the  decree  is 
reversed  and  the  record  is  remitted  to  the  court  below 
that  such  decree  may  be  entered  as  on  consideration  of 
all  the  evidence,  in  the  light  of  this  opinion,  may  seem 
just  and  proper.  The  costs  of  this  appeal  to  be  paid  by 
the  appellee. 
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New  York  &  Pennsylvania  Railway  Co.,  Appellant, 
V.  The  Public  Service  Commission. 

Public  service  corporations — Surrender  of  charter — Act  of  April 
9, 1866,  P.  L,  29S^PuU%c  Service  Company  Law, 

The  Act  of  April  9,  1856,  P.  L.  293,  furnishes  a  full  and  com- 
plete method  of  procedure  for  corporations  desiring  to  surrender 
their  charter  powers  and  quit  business  or  dissolve.  There  is  noth- 
ing in  the  Public  Service  Company  Law,  giving  the  Public  Service 
Commission  power  and  authority  to  regulate  corporations,  which 
applies  to  such  surrender  or  dissolution.  The  provisions  of  that 
act  are  limited  to  such  corporations  as  continue  to  retain  their 
charters  and  enjoy  their  franchises  and  are  actually  engaged  in  the 
service  of  the  public,  under  their  charter  rights. 

Puhlic  service  corporations — Surrender  of  charter — Jurisdiction, 
C.P.      . 

The  court  of  common  pleas,  wherein  the  corporation  is  doing 
business,  has  jurisdiction  to  entertain  a  petition  for  dissolution, 
under  the  provisions  of  the  Act  of  April  9,  1856,  P.  L.  293.  A 
decree  of  dissolution,  made  in  accordance  with  such  petition,  is 
not  contrary  to  the  provisions  of  the  Public  Service  Company  Law. 

Where  a  railroad  company  ceased  to  do  business  and  presented 
its  petition  to  have  its  charter  dissolved,  which  was  granted  by 
the  court  of  common  pleas  and  a  decree  entered,  it  is  not  necessary 
also  to  obtain  the  consent  of  the  Public  Service  Commission  be- 
fore ceasing  to  exercise  its  charter  rights. 

Argued  May  5,  1919.  Appeal,  No.  127,  Oct.  T.,  1919, 
by  New  York  &  Pennsylvania  Railway  Company  from 
order  of  The  Public  Service  Commission,  C.  2694,  in  case 
of  New  York  Central  Railway  Company  v.  The  Public 
Service  Commission  of  the  Commonwealth  of  Pennsyl- 
vania, on  appeal,  and  Oswayo  Chemical  Company  and 
Empire  Glass  Company.  Before  Orlady,  P.  J.,  Porter, 
Henderson,  Head,  Trbxlbr,  Williams  and  Keller,  JJ. 
Reversed. 

Complaint  to  the  Public  Service  Commission  that  the 
New  York  &  Pennsylvania  Railway  Company  was  about 
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to  discontinue  the  operation  of  its  railway  and  petition 
for  an  order  directing  respondent  to  continue  rendering 
public  service. 

The  facts  appear  in  the  opinion  of  the  Superior  Court. 

The  commission  made  the  following  order : 

[This  matter  being  before  the  Public  Service  Commis- 
sion of  the  Commonwealth  of  Pennsylvania  upon  com- 
plaint and  answer  on  file,  and  having  been  duly  heard 
and  submitted  by  the  parties,  and  full  investigation  of 
the  matters  and  things  involved  having  been  had,  and 
the  commission  having,  on  the  date  hereof,  made  and 
filed  of  record  a  report  containing  its  findings  of  fact  and 
conclusions  thereon,  which  said  report  is  hereby  ap- 
proved and  made  a  part  hereof. 

[Now,  to  wit,  March  11, 1919,  the  New  York  and  Penn- 
sylvania Railway  Company  is  ordered  and  directed  to 
continue  rendering  its  public  service  until  such  time  as 
it  shall  have  applied  to  and  obtained  from  this  commis- 
sion permission  to  abandon  that  service,  the  tariffs  in 
eflPect  prior  to  February  28,  1919,  to  be  effective  until 
legally  changed.]     [2] 

Error  assigned,  among  others,  was  the  order  of  the 
commission. 

Archibald  F,  Jones,  and  with  him  R.  R,  Lewis,  for  ap- 
pellant.— The  court  of  common  pleas  of  the  proper 
county  has  sole  jurisdiction  to  permit  a  public  service 
corporation  to  surrender  its  charter  powers:  Act  of 
April  9,  1856,  Sec.  1,  P.  L.  293;  Pur.  Digest,  13th  Ed., 
818;  Com.  v.  Slifer,  53  Pa.  71;  Glen  Rock  Motor  Club 
V.  Turnpike  Co.,  64  Pa.  Superior  Ct.  147;  Phila.  &  Read- 
ing Ry.  Co.  V.  Public  Ser.  Com.,  67  Pa.  Superior  Ct.,  604 ; 
Brandt  v.  East  Berlin  E.  Co.,  1  Pa.  Pub.  Serv.  255. 

It  was  not  necessary  to  secure  the  approval  of  the 
Public  Service  Commission  to  the  proposed  abandon- 
ment before  the  decree  of  the  court  became  effective :  In 
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re  Twenty-eighth  St.,  102  Pa.  140;  C<mi.  v.  Balph,  111 
Pa.  365;  Overseers  v.  Smith,  2  S.  &  R.  363. 

The  Public  Service  Commission  has  no  power  to  pre- 
vent a  corporation,  which  has  surrendered  its  chartered 
powers,  from  ceasing  to  do  business. 

Ralph  J.  Baker,  and  with  him  Fred  D.  Gallup  and 
W.  K.  Swetland,  for  intervening  appellee. — ^A  public 
service  corporation  desiring  to  discontinue  its  business 
must  obtain  the  consent  of  the  Public  Service  Commis- 
sion:  New  Brighton  Borough  v.  New  Brighton  Water 
Co.,  247  Pa.  232;   Philadelphia  &  Reading  Ry.  Co.  v. 
Public  Service  Commission,  67  Pa.  Superior  Ct.  604 
Nyce  V.  Delaware  Valley  R.  R.  Co.,  C.  No.  2545,  5  Dept 
Rep.  225;  Pacific  Electric  Ry.  Co.,  P.  U.  R.,  1915  C.  784 
Loyalton  Electric  Light  Co.,  P.  U.  R.  1915  C.  804;  Cen 
tral  California  Traction  Co.,  P.  U.  R.  1915  F.  424;  Napa 
Valley  Electric  Co.,  P.  U.  R.  1918  A.  539;  City  of  Pana 
V.  Central  Illinois  Public  Company,  P.  U.  R.  1916  B. 
177;  Rockland,  etc.,  R.  Co.,  P.  U.  R.  1918  E.  877;  State 
ex  rel.  Caster  v.  Flannelly  (Kan.  1916),  154  Pac.  235; 
P.  U.  R.  1916  C.  56 ;  State  ex  rel.  v.  Southwestern  Bell 
Telephone  Co.  (Kans.  1918),  170  Pac.  26;  P.  U.  R.  1918 
B.  676. 

The  determination  of  whether  the  abandonment  of 
service  by  a  railroad  will  be  without  prejudice  to  the 
public  welfare  is  for  the  commission  in  the  first  instance : 
York  Water  Co.  v.  York,  250  Pa.  115 ;  Leiper  v.  B.  &  O. 
R.  Co.,  262  Pa.  328;  Bellevue  Borough  v.  Ohio  Valley 
Water  Co.,  245  Pa.  114;  Pittsburgh  Railways  Co.  v. 
Pittsburgh,  260  Pa.  424;  St.  Clair  Borough  v.  Tamaqua 
&  Pottsville  Elec.  Ry.  Co.,  259  Pa.  462. 

Opinion  by  Keller,  J.,  July  17, 1919: 

The  appellant  is  a  corporation  formed  by  the  merger 
and  consolidation  of  a  Pennsylvania  corporation  with 
two  New  York  corporations,  and  owns  and  operates  a 
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steam  railroad  from  a  iK>int  in  one  state  to  a  point  in  the 
other. 

The  intervening  appellee  is  a  corporation  of  this  State, 
having  a  plant  located  along  the  line  of  the  appellant's 
railroad  in  Pennsylvania. 

On  February  17,  1919,  the  intervening  appellee  made 
complaint  to  the  Public  Service  Commission  of  this  Com- 
monwealth that  the  appellant  was  about  to  discontinue 
the  operation  of  its  railroad,  and  prayed  that  an  order  be 
issued  directing  it  to  continue  rendering  service  to  the 
public. 

The  appellant  answered  and  admitted  that  it  was  about 
to  discontinue  operations,  but  averred  that  it  purposed 
doing  so  under  authority  of  a  decree  of  the  Court  of  Com- 
mon Pleas  of  Potter  County,  duly  entered  in  proceedings 
had  under  the  Act  of  April  9, 1856,  P.  L.  293,  granting  it 
permission  to  surrender  any  and  all  powers  to  operate  a 
railroad  as  contained  in  its  charter. 

The  order  of  the  Public  Service  Commission  was  that 
the  appellant  continue  rendering  its  public  service  until 
such  time  as  it  shall  have  applied  to  and  obtained  from 
the  commission  permission  to  abandon  such  service. 

The  question  for  our  consideration,  therefore,  is :  Has 
the  court  of  common  pleas  of  the  proper  county  jurisdic- 
tion to  i)ermit  a  public  service  corporation  to  surrender 
its  chartered  powers,  or  must  a  certificate  of  the  Public 
Service  Commission,  that  such  decree  may  be  entered 
without  prejudice  to  the  public  welfare,  first  be  obtained? 

The  authorities  cited  by  the  able  counsel  for  the  inter- 
vening appellee,  to  the  effect  that  the  consent  of  the  State 
must  be  obtained  before  a  public  service  corporation  may 
withdraw  from  serving  the  public  and  cease  operations, 
are  not  in  point  here ;  the  appellant  admits  the  necessity 
of  such  consent.  Whatever  may  be  the  rule  in  other 
states,  in  Pennsylvania,  since  1856,  at  least,  the  consent 
of  the  Commonwealth,  evidenced  bv  a  decree  of  the  court 
of  common  pleas  of  the  proper  county,  entered  in  accord- 
ance with  the  provisions  of  the  Act  of  April  9,  1856,  is 
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necessary  before  a  corporation  can  surrender  its  char- 
tered powers  or  be  dissolved ;  and  such  a  decree  the  ap- 
X>ellant  has  obtained.  But  the  appellees  further  contend 
that  the  Act  of  1856  is  so  far  repealed  or  modified  by  the 
Public  Service  Company  Law  (Act  of  July  26, 1913,  P.  L. 
1374)  as  to  require  the  commission  first  to  determine 
whether  a  decree  in  accordance  with  said  act  may  be 
entered  without  prejudice  to  the  public  welfare,  before 
the  court  of  common  pleas  can  take  action  in  the  matter. 
It  is  admitted  that  there  is  no  express  repeal  or  modi- 
fication of  the  Act  of  1856,  but  it  is  urged  that  such  power 
is  impliedly  lodged  in  the  commission  from  the  fact  that 
the  Public  Service  Company  Law  makes  it  the  duty  of  a 
public  service  corporation  to  furnish  and  maintain  its 
service  in  conformity  with  such  reasonable  orders  or 
regulations  as  may  be  made  by  the  commission. 

The  decisions  of  the  Supreme  Court  of  this  State,  cited 
by  the  appellees,  sustain  no  such  contention.  The  rulings 
in  all  of  them  were  based  on  the  fact  that  the  power  of 
the  Public  Service  Commission  to  act  in  the  premises  was 
expressly  (not  impliedly)  committed  to  the  commission 
by  the  Public  Service  Company  Law.  The  fixing  of  rates, 
their  reasonableness,  etc.,  the  adequacy  of  service,  the 
prevention  of  discrimination,  and  kindred  matters,  are 
specifically  entrusted  to  the  commission,  and  the  law  ex- 
pressly requires  the  approval  of  the  commission  to  the 
ficquisition  by  a  municipality  of  the  plant  of  a  water 
company  [Art.  Ill,  Sec.  3  (d)].  But  while  the  act  ex- 
pressly requires  the  consent  of  the  Public  Service  Com- 
mission to  the  incorporation  of  public  service  companies 
and  gives  it  power  and  authority  to  supervise  and  regu- 
late all  such  companies  "doing  business  within  this  Com- 
monwealth^' [Art.  V,  Sec.  1],  it  is  absolutely  silent  on  the 
subject  of  the  dissolution  of  such  corporations.  Con- 
sidering the  care  with  which  the  act  was  drawn  and  the 
particularity  with  which  the  powers  of  the  commission 
are  enumerated,  such  an  important  matter  would  scarce- 
ly have  been  overlooked  if  any  action  by  the  commission 
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had  been  contemplated  with  respect  to  it.  The  reason- 
able explanation  is  that  it  was  omitted  because  it  had 
already  been  fully  and  satisfactorily  committed  to  the 
court  of  common  pleas  and  no  satisfactory  reason  was 
apparent  for  interfering  with  the  exercise  of  that  authori- 
ty. The  jurisdiction  attaching  to  a  court  will  not  be  di- 
minished by  implication  in  order  that  the  powers  of  an 
administrative  commission  may  be  enlarged. 

The  industry  of  counsel  for  the  intervening  appellee 
has  furnished  us  an  abundance  of  decisions  of  the  courts 
and  public  utilities  commissions  of  other  states,  to  the 
effect  that  such  commissions  have  the  jwwer  to  r^ulate 
the  extent  of  the  service  and  operation  of  a  public  utili- 
ties company  and  may  order  it  to  ref nain  from  abandon- 
ing such  service  in  part  or  even  wholly.  But  in  none  of 
them  does  it  appear  that  the  corporation  was  desirous  of 
surrendering  the  powers  granted  it  in  its  charter,  or  that 
any  other  jurisdiction  had  been  authorized  by  law  to  pass 
upon  the  propriety  of  the  surrender  of  such  powers  or  the 
dissolution  of  such  corporation.  On  the  other  hand,  simi- 
lar commissions  in  other  states  have  denied  their  juris- 
diction to  pass  upon  the  absolute  and  entire  withdrawal 
from  operation  of  such  corporations  and  ruled  that  their 
regulatory  powers  applied  only  so  long  as  such  ccMnpanies 
continued  to  operate  and  serve  the  public :  Re  Lake  Erie 
B.  G.  &  N.  R.  Co.,  P.  U.  R.  1916,  F.  553  (Ohio) ;  In  re 
Lima-Honeoye  E.  L.  &  R.  Co.,  P.  U.  R.  1915,  C.  871  (N. 
Y.).  The  decisions  of  this  court  cited  by  the  appellees 
point  the  same  way.  In  Glen  Rock  Motor  Club  v.  York  & 
M.  L.  Turnpike  Co.,  64  Pa.  Superior  Ct.  147,  Judge  Hen- 
derson said :  "But  while  it  continues  in  the  exercise  of 
its  franchise,  it  is  under  obligation  to  maintain  a  highway 
of  the  character  which  it  contracted  to  maintain"  p.  154 ; 
and  in  P.  &  R.  Ry.  Co.  v.  Public  Service  Commission,  67 
Pfa.  Superior  Ct.  604,  Judge  Kephart  said :  "The  duty 
of  furnishing  adequate  service  for  the  accommodation  of 
the  public  follows  the  continued  enjoyment  or  partial 
use  of  such  franchises."    The  irresistible  conclusion  is 
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that  if  the  corporation  gives  up  its  franchise  and  sur- 
renders the  powers  given  it  by  its  charter,  in  the  manner 
prescribed  by  law,  the  duty  and  obligation  of  furnishing 
the  public  service  is  terminated  and  the  regulatory  power 
of  the  Public  Service  Commission  over  it  is  at  an  end. 
The  same  thought  was  expressed  by  the  Supreme  Court 
of  the  United  States  in  Mo.  Pac.  R.  R.  Co.  v.  Kansas,  216 
IT.  S.  262:  "But  where  a  duty  which  a  corporation  is 
obliged  to  render  is  a  necessary  consequence  of  the  ac- 
ceptance and  continued  enjoyment  of  its  corporate  rights, 
those  rights  not  having  been  surrendered  by  the  corpora- 
tion, other  considerations  are  in  the  nature  of  things 
paramount,  since  it  cannot  be  said  that  an  order  compel- 
ling the  performance  of  such  duty  at  a  x)ecuiiiary  loss  is 

unreasonable It  may  not  be  doubted  that  the  road, 

by  virtue  of  the  charter  under  which  the  branch  was 
built,  was  obliged  to  carry  passengers  and  freight,  and, 
therefore,  as  long  as  it  enjoyed  its  charter  rights,  was 
under  the  inherent  obligation  to  afford  a  service  for  the 
carrying  of  passengers.'^  And  by  the  Supreme  Court  of 
Colorado,  in  Colo.  &  Southern  Ry.  Co.  v.  State  R.  R.  Com. 
of  Colo.,  129  Pac.  506 :  "A  railroad  company  which  has 
not  surrendered  but  continues  to  enjoy  its  franchise  and 
corporate  rights  may  be  required  by  the  railroad  com- 
mission to  resume  operation  of  an  abandoned  portion  of 
its  line  and  furnish  such  service  thereover  as  is  sufficient 
to  accommodate  the  traffic,  although  such  operation  will 
result  in  a  loss.'' 

The  term,  "power,"  as  used  in  the  Act  of  1856,  in  con- 
nection with  the  words,  "contained  in  its  charter,"  does 
not  mean  a  mere  privilege  or  immunity ;  it  refers  to  the 
franchise  to  do  the  particular  thing  or  things  granted 
the  corporation  in  its  charter :  Words  and  Phrases,  vol. 
2,  p.  1606 ;  Thomas  v.  R.  R.  Co.,  101 U.  S.  82.  The  power 
contained  in  the  charter  of  the  appellant  was  to  oper- 
ate a  steam  railroad  in  Pennsylvania  under  the  provi- 
sions of  the  General  Railroad  Act.  When  it  surrendered 
that  imwer,  it  gave  up  its  franchise  to  operate  a  railroad. 
Vol.  Lxxn — 34 
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The  appellees  seem  to  have  confused  the  term^  x>^wer, 
with  the  extent  of  service  or  operation  under  such  i)Ower. 
The  curtailment  of  service,  the  withdrawal  of  trains,  the 
failure  to  supply  equipment,  the  cutting  off  of  switches 
and  branches,  so  long  as  the  cori>oration  retains  its  i>ower 
to  operate  a  railroad,  are  matters  relating  to  the  extent 
of  service  or  operation,  and  are  within  the  regulatory 
I)ower  of  the  commission.  But  the  surrender  of  a  char- 
tered i)ower  is  not  a  regulatory  matter.  It  is  the  absolute 
relinquishment  of  the  corporate  franchise  to  the  extent 
of  the  power  surrendered,  and,  if  the  franchise  is  to  do 
but  one  thing,  is  equivalent  to  a  dissolution.  The  Public 
Service  Commission  has  the  same  regulatory  and  sui)er- 
visory  power  over  persons  engaged  for  profit  in  the  same 
kind  of  business  as  the  corporations  mentioned  in  section 
one  of  the  Public  Service  Company  Law,  yet  it  would 
scarcely  be  contended  that  the  commission  could  comi)el 
the  continuance  of  such  a  business  if  the  i)erson  who  con- 
ducted it  chose  to  withdraw  therefrom  altogether  or  died. 

We  are  of  opinion  that  the  Act  of  1856  furnishes  a  full 
and  complete  method  of  procedure  for  corporations  de- 
siring to  surrender  their  charter  powers  and  quit  busi- 
ness or  dissolve,  and  that  there  is  nothing  in  the  Public 
Service  Company  Law,  giving  the  commission  power  and 
authority  to  regulate  corporations,  which  applies  to  such 
surrender  or  dissolution ;  that  the  provisions  of  the  act 
are  limited  to  such  corporations  as  continue  to  retain 
their  jmwers  and  enjoy  their  franchises,  in  other  words, 
to  living  corporations,  or  in  the  words  of  the  act  to  those 
"doing  business" ;  that  while  it  is  in  the  power  of  the 
legislature  to  take  from  the  court  of  common  pleas  the 
duty  of  determining  whether  the  dissolution  of  a  corpora- 
tion or  the  surrender  of  its  chartered  x)Owers  may  be 
prejudicial  to  the  public  welfare,  and  commit  it  to  the 
Public  Service  Commission,  it  has  not,  as  yet,  seen  fit  to 
do  so. 

It  is  not  contended  that  the  provisions  of  the  Act  of 
1856  were  not  strictly  complied  with.    The  intervening 
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appellee  appeared  at  the  hearing  held  in  pursuance  there- 
of and  took  no  appeal  from  the  decree  entered  in  such  pro- 
ceedings. 

The  proceedings  in  the  Court  of  Common  Pleas  of  Pot- 
ter County  were  not  in  opposition  to,  or  contumacy  of, 
the  order  of  the  Public  Service  Commission  on  the  pre- 
vious complaint  of  S.  H.  Gross,  but  rather  in  conformity 
with  it.  The  order  in  that  case  was  that  the  appellant 
should  continue  the  rendering  of  the  public  service  in 
which  it  was  engaged  "until  such  time  as  it  shall  be  law- 
fully authorized  to  abandon  the  same."  That  is  pre- 
cisely what  the  appellant  did.  It  proceeded  in  the  proper 
forum,  under  the  proper  statute,  "to  surrender  any  and 
all  powers  to  operate  a  railroad  contained  in  its  charter," 
and  that  carried  with  it  the  abandonment  of  its  service. 

The  assignments  of  error  are  sustained  and  the  order 
of  the  Public  Service  Commission  is  reversed. 


Flyte,  Appellant,  v.  Stover. 

Practice,  Superior  Court — Appeale — Questions  not  raised  in 
court  helow. 

The  Superior  Court  will  not  review  a  case  on  a  theory  different 
from  that  on  which  it  was  tried  in  the  court  below,  nor  will  it  con- 
sider questions  which  were  argued  for  the  first  time  on  appeal. 

Although  the  record  of  an  alderman  in  dispossession  proceedings 
may  contain  defects  which  would  render  them  so  irregular  as  not 
to  sustain  the  warrant  of  possession  and  require  them  to  be  set 
aside  on  certiorari,  or  justify  an  action  in  trespass  for  the  unlaw- 
ful eviction  based  on  such  irregular  and  void  proceedings,  yet  if 
the  plaintiff  in  such  action  of  trespass  bases  his  right  to  recover 
not  on  the  defective  record  but  on  matters  going  to  the  merits  of 
the  proceedings,  and  the  action  is  tried  on  that  basis  in  the  lower 
court,  the  appellate  court  will  not  consider  objections  to  the  record 
in  the  dispossession  proceedings  not  raised  by  the  pleadings  nor 
passed  upon  by  the  court  below. 

Hickey  v.  Oonley,  24  Pa.  Superior  Ot.  388,  distinguished. 

Argued  March  11,  1919.  Appeal,  No.  228,  Oct.  T., 
1 91 S,  hy  plaintiff,  from  judgment  of  C.  P.  Lehigh  County, 
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June  T.,  1916,  No.  37,  refusing  to  strike  oflE  nonsuit  in 
the  case  of  Ada  M.  Flyte  v.  Ellen  Stover.  Before  Oe- 
LADY,  P.  J.,  Porter,  Trbxlbr,  Williams  and  Ebllbr^ 
JJ.    Affirmed. 

Trespass  for  an  alleged  unlawful  eviction.  Before 
Groman,  p.  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

The  court  entered  a  compulsory  non  suit  which  it  sub- 
sequently refused  to  strike  oflf.    Plaintiff  appealed. 

Error  assigned,  among  others,  was  the  decree  of  the 
court. 

William  H.  Schneller,  for  appellant,  cited:  Camp  v. 
Wood,  10  Watts  118;  Palethorp  v.  Schmidt,  12  Pa.  Su- 
perior Ct.  214 ;  Graver  v.  Fehr,  89  Pa.  460 ;  McDermott 
V.  Mcllvain,  75  Pa.  341;  Trimbath  v.  Patterson,  76  Pa. 
277;  Hickey  v.  Conley,  24  Pa.  Superior  Ct.  388;  Givens 
V.  Miller  et  al.,  62  Pa.  133. 

Thomas  F.  Diefenderfer,  for  appellee. 

Opinion  by  Keller,  J.,  July  17, 1919 : 

The  able  argument  of  the  counsel  for  the  appelant  in 
this  court  was  directed  to  certain  alleged  defects  in  the 
record  of  the  alderman  in  the  dispossession  proceedings 
instituted  by  the  defendant  against  the  plaintiff,  which 
formed  the  basis  of  the  present  action  in  trespass.  It 
was  contended  that  under  the  authority  of  Hickey  v. 
Conley,  24  Pa.  Superior  Ct.  388,  the  judgment  of  the 
alderman  was  void  and  the  consequent  dispossession  an 
unlawful  eviction  for  which  the  landlord,  the  defendant 
in  this  case,  was  liable  in  an  action  of  trespass. 

An  examination  of  so  much  of  the  alderman's  record 
in  the  dispossession  proceedings  as  was  brought  up  with 
the  record  in  this  rase  and  printed  in  the  appellant's 
paper-book,  would  seem  to  disclose  certain  defects  which, 
if  contained  in  the  whole  record,  under  the  ruling  of  the 
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Supreme  Court  in  Hazen  v.  Culbertson,  10  Watts  393, 
and  of  this  court  in  Hickey  v.  Conley,  supra^  would  ren- 
der the  proceedings  so  irregular  as  not  to  sustain  the  war- 
rant of  possession,  and  require  them  to  be  set  aside  on 
certiorari  or  justify  an  action  in  trespass  for  the  unlaw- 
ful eviction  based  on  such  irregular  and  void  proceedings. 
The  latter  course  was  adopted  in  the  case  of  Hickey  v. 
Conley,  but  the  irregularities  or  defects  in  the  proceed- 
ings before  the  justice  which  were  relied  upon  to  invali- 
date those  proceedings,  were  declared  upon  in  the  plain- 
tiff's statement  and  were  brought  to  the  attention  of  the 
court  below  in  the  trial  of  the  case.  In  the  present  ac- 
tion, the  plaintiff  in  her  statement  of  her  cause  of  action 
rested  her  right  to  recover  on  the  allegations  that  she  did 
not  owe  the  entire  amount  of  rent  claimed  to  be  due  and 
that  she  had  more  than  sufficient  goods  and  chattels  on 
the  premises,  over  and  above  such  as  were  exempt  from 
levy  and  sale  by  law  to  satisfy  the  rent  claimed.  These 
were  matters  going  to  the  merits  of  the  case  before  the 
alderman,  which,  if  his  record  showed  the  jurisdictional 
facts  required  by  the  Act  of  April  3, 1830,  P.  L.  187,  could 
only  be  reviewed  by  appeal  to  the  court  of  common  pleas. 
The  alleged  defects  in  the  record  now  pressed  upon  this 
court,  do  not  appear  to  have  been  averred  in  the  plain- 
tiff's statement  nor  brought  to  the  attention  of  the  court 
below  at  the  trial  by  the  attorney  then  representing  the 
plaintiff. 

It  has  been  frequently  decided  by  the  Supreme  Court 
that  an  appellate  court  will  not  review  a  case  on  a  theory 
different  from  that  upon  which  it  was  tried  by  the  court 
below,  nor  consider  questions  which  were  not  raised  in 
the  lower  court,  but  were  argued  for  the  first  time  on 
appeal :  Armstrong  &  Latta  v.  Phila.,  249  Pa.  39 ;  Weis- 
kircher  v.  Connelly,  256  Pa.  387;  Hurt  v.  Fuller  Can- 
neries Co.,  263  Pa.  238. 

As  the  case  was  presented  in  the  pleadings  and  on  the 
trial  in  the  court  below  it  was  not  error  to  reject  the  evi- 
dence offered  as  to  the  value  of  the  furniture  on  the  prem- 
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ises  just  prior  to  the  dispossession  of  the  plaintiff  and 
that,  after  allowing  for  the  amount  exempt  from  levy  and 
sale,  it  was  in  excess  of  the  amount  of  rent  claimed,  com- 
plained of  in  the  first  and  second  specifications  of  error, 
nor  to  refuse  to  strike  off  the  judgment  of  nonsuit,  as- 
signed as  the  third  and  fourth  specifications  of  error. 

For  the  above  reasons  and  without  intending  in  any 
manner  to  depart  from  our  ruling  in  Hickey  v.  Conley, 
supra,  the  assignments  of  error  are  overruled  and  the 
judgment  is  affirmed. 


Walker  v.  Kirk,  Appellant, 

Contracts — Sales —  Warranty — Horse, 

A  mere  statement  by  the  vendor  of  a  horse  that  the  animal  "is 
sound  and  all  right  and  a  good  worker  double"  does  not  constitute 
a  warranty,  but  is  merely  a  naked  affirmation  and  representation. 

In  an  action  to  recover  the  purchase  price  of  a  horse,  such  a 
representation,  unaccompanied  by  circumstances  from  which  a  jury 
could  legitimately  infer  an  intention  on  the  part  of  the  vendor  to 
be  bound  by  the  truth  of  the  statement,  does  not  amount  to  a 
warranty,  and  the  court  did  not  err  in  directing  a  verdict  in  favor 
of  the  plaintiff. 

Argued  April  18, 1919.  Appeal,  No.  8,  April  T.,  1919, 
by  defendant,  from  judgment  of  C.  P.  Armstrong  Co., 
June  T.,  1916,  No.  239,  on  verdict  for  plaintiff  in  case  of 
A.  G.  C.  Walker  v.  J.  A.  Kirk.  Before  Orlady,  P.  J., 
Porter,  Henderson,  Head,  Trbxler,  Williams  and 
Keller,  JJ.    Affirmed. 

Assumpsit  for  the  purchase  price  of  a  horse.  Before 
King,  P.  J. 

The  court  directed  a  verdict  in  favor  of  the  plaintiff 
for  1146.47  and  entered  judgment  thereon.  Defendant 
appealed. 

Errors  assigned  were  in  giving  binding  instructions 
for  the  plaintiff  and  refusal  of  a  new  trial. 
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H.  A.  Meilmofi,  and  with  him  L.  S,  Roberta,  for  appel- 
lant. 

W.  A.  McAdoo,  for  appellee. 

Opinion  by  Kbller,  J.,  July  17, 1919 : 

The  plaintiff^  a  farmer,  sold  his  personal  property,  in- 
cluding certain  live  stock,  at  public  auction  to  the  highest 
bidder.  The  defendant,  a  liveryman  of  eighteen  years^ 
exi>erience,  attended  the  sale  and  was  the  successful  bid- 
der on  a  five-year-old  mare.  Before  bidding  for  the  mare 
he  had  examined  her  or  "looked  her  over."  The  defend- 
ant himself  made  no  inquiry  of  the  plaintiff  as  to  the 
condition  of  the  mare,  but  testified  that  the  auctioneer 
just  before  offering  her  for  sale,  said  to  the  plaintiff, 
"What  statement  have  you  to  make  on  this  mare?"  And 
the  plaintiff  said,  "This  mare  is  sound  and  all  right  and 
a  good  worker  double,  but  we  never  hitched  her  single." 
The  mare  was  knocked  down  to  the  defendant  at  flOO. 
After  the  sale  he  had  some  conversation  with  the  plain- 
tiff and  told  him  that  he  did  not  want  the  mare  as  she 
was  too  small  for  him,  and  the  plaintiff  finally  agreed  to 
accept  |95,  for  which,  together  with  some  other  articles 
bought  at  the  sale,  the  defendant  gave  his  check.  The 
defendant  subsequently  refused  to  pay  the  check,  and  the 
plaintiff  brought  this  action  thereon.  The  defendant  set 
up  as  a  defense  to  the  action  that  the  mare  balked  and 
had  a  jack  on  her  left  hind  leg. 

In  our  opinion,  this  case  is  governed  by  the  decision  of 
this  court  in  Wilkinson  v.  Stettler,  46  Pa.  Superior  Ct. 
407.  In  that  case  the  vendor  of  a  horse  said  'Tie  was 
solid  and  sound  and  would  work  any  place."  This  was 
held  under  the  circumstances  of  the  case  to  be  no  more 
than  a  representation  of  the  qualities  of  the  horse  and  not 
to  import  an  express  warranty  of  the  truth  of  the  repre- 
sentation. The  evidence  in  this  case  is  equally  barren  of 
circumstances  from  which  the  jury  could  legitimately 
infer  that  the  vendor  intended  the  statement  made  by 
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Um  to  be  accepted  by  the  yendee  aia  a  warranty.  The  case 
is  easily  distinguishable  from  Pyott  y.  Baltz^  38  Pa.  Su- 
perior Ct.  608.  In  that  case  the  question  of  warranty 
was  left  to  the  jury,  but  the  purchaser  brfore  bidding  on 
the  cows  asked  the  seller  "if  they  were  sound  and  all 
right/'  to  which  he  replied,  "Yes,  as  far  as  I  know.^'  The 
purchaser  then  said,  "Will  you  sell  them  to  be  sound  and 
all  right"?  And  he  answered,  "Yes.''  And  later,  in  re- 
sponse to  the  question,  "You  sell  these  cows  as  being 
sound  cows"?  The  seller  said,  "That  is  the  way  I  intend 
to  sell  them."  There  was  other  testimony  from  which, 
although  disputed,  a  warranty  might  be  inferred,  and 
whether  there  was  a  warranty  or  not  was  therefore  a 
question  of  fact  for  the  jury.  Yet  this  court  in  affirming 
the  judgment  of  the  court  below  said,  "The  general  doc- 
trine of  Pennsylvania  cases  is  that,  though  to  constitute 
a  warranty  no  particular  form  of  words  is  required,  the 
naked  aVerment  of  a  fact  without  more  is  not  a  warranty. 
In  connection  with  other  circumstances  it  certainly  may 
be  taken  into  consideration,  but  the  jury  must  be  satis- 
fled  from  the  whole  that  the  vendor  actually,  and  not 
constructively,  consented  to  be  bound  for  the  truth  of  his 
representation.  Should  he  have  used  expressions  partly 
importing  a  willingness  to  be  thus  bound,  it  would  fur- 
nish a  reason  to  infer  that  he  had  intentionally  induced 
the  vendee  to  treat  on  that  basis;  but  a  naked  affirma- 
tion is  not  to  be  dealt  with  as  a  warranty,  merely  because 
the  vendee  has  gratuitously  relied  on  it:  Herman  v. 
Brinker,  17  Pa.  Superior  Ct.  177." 

In  the  present  case,  there  was  merely  a  naked  affirma- 
tion or  representation,  not  in  itself  importing  a  war- 
ranty, and  unaccompanied  by  circumstances  from  which 
the  jury  could  legitimately  infer  an  intention  on  the  part 
of  the  vendor  to  be  bound  for  the  truth  of  his  statement, 
and  therefore  the  learned  trial  judge  did  not  err  in  re- 
fusing to  submit  the  case  to  the  jury. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 
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Beck^  Appellant,  v.  Finnefrock  (No.  1). 

Practice,  C,  P, — Judgment  on  order  certified  from  quarter  sea- 
siona — Execution — Act  of  May  8, 1901,  P,  L.  US, 

1.  Under  the  provisions  of  Section  1  of  the  Act  of  May  8,  1901, 
P.  L.  143,  which  authorizes  the  certification  of  an  order  or  sentence 
of  the  quarter  sessions  court  to  the  court  of  common  pleas  and 
its  entry  and  indexing  therein  as  a  judgment,  such  judgment  shall 
have  like  force  and  effect  as  if  the  same  had  been  entered  in  the 
court  of  common  pleas  and  had  been  recovered  therein  as  a  judg- 
ment of  that  court.  The  force  and  effect  thus  to  be  given  the  judg- 
ment in  the  common  pleas  is  to  be  of  the  date  of  its  entry  in  that 
court,  and  not  the  date  when  the  sentence  was  pronounced,  in  the 
court  of  quarter  sessions. 

2.  A  writ  of  fi.  fa.  for  the  collection  of  such  judgment  may  be 
issued  within  five  years  from  its  entry  without  first  issuing  a  writ 
of  scire  facias  quare  executionem  non  to  revive  the  same. 

3.  Section  2  of  the  Act  of  May  8, 1901,  P.  L.  143,  providing  that 
when  said  order,  sentence,  decree  or  judgment  is  filed  as  a  judg- 
ment of  the  court  of  common  pleas,  the  same  may  be  revived  by 
scire  facias  et  quare  executionem  non,  and  be  collectible  by  writ 
of  fi.  fa.,  etc.,  does  not  require  that  the  judgment  must  be  revived 
by  scire  facias  quare  executionem  non,  before  it  may  be  collected 
by  a  writ  of  fieri  facias.  Such  a  course  would  not  be  necessary 
with  respect  to  a  judgment  less  than  five  years  old  originally  re- 
corded in  the  court  of  common  pleas,  and  as,  by  the  provisions  of 
the  act,  the  judgment  is  to  have  the  same  force  and  effect  and  the 
writ  of  execution  on  it  is  to  issue  in  the  same  manner,  as  on  a 
judgment  in  the  common  pleas,  execution  may  issue  on  a  writ  of 
fieri  facias  without  a  previous  revival. 

Argued  April  15,  1919.  Appeal,  No.  108,  April  T., 
1919,  by  plaintiff,  from  order  and  decree  of  C.  P.  Clarion 
Co.,  Execution  Docket  No.  12,  December  T.,  1916,  strik- 
ing off  writ  of  execution  in  the  case  of  J.  T.  Beck,  Admin- 
istrator of  Hattie  C.  Ambrose,  formeriy  Hattie  C,  Beck, 
deceased,  v.  Charies  Finnefrock.  Before  Orladt,  P.  J., 
PoRTBB,  Henderson,  Head,  Trbxlbb,  Williams  and 
Keller,  J  J.    Reversed. 
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Petition  to  strike  oflf  judgment  and  to  restrain  plaintiff 
from  proceeding  by  execution  to  collect  the  same. 

Sloan,  P.  J.,  filed  the  following  opinion,  striking  oflf 
the  fi.  fa.  and  writ  of  execution. 

On  May  28,  1897,  the  defendant  was  convicted  in  the 
court  of  quarter  sessions  of  said  county  for  the  crime  of 
fornication  and  bastardy,  and  was  sentenced  to  pay  a 
fine  of  flO  to  the  overseers  of  the  poor  of  Beaver  Town- 
ship, to  pay  to  Hattie  C.  Beck,  the  prosecutrix,  |20,  lying- 
in  expenses,  etc.,  and  to  pay  to  the  said  Hattie  C.  Beck 
the  sum  of  f  1.15  per  week  for  a  period  of  five  years  from 
the  16th  day  of  March,  1897,  and  to  give  security  for  the 
payment  of  the  same. 

That  the  defendant  was  committed  to  the  jail  of  the 
County  of  Clarion  in  default  in  not  complying  with  the 
order  of  court,  and  finally  discharged  under  the  insolvent 
laws,  after  remaining  in  custody  for  a  period  of  three 
months. 

On  August  31,  1916,  a  certified  copy  of  the  sentence  of 
the  said  court  was  filed  in  the  court  of  common  pleas  and 
a  writ  of  fieri  facias  or  execution  issued  thereon  to  No. 
12 Term,  1916.  On  September  9,  1916,  the  defend- 
ant presented  his  petition  to  the  court  praying  to  open 
the  judgment  and  strike  the  same  from  the  record  for  the 
reason  that  the  same  was  improperly  and  improvidently 
entered,  a  rule  being  granted  and  an  answer  thereto  filed 
and  issue  joined  in  the  pleadings. 

The  Commonwealth  contends  that  the  proceedings  are 
regular  and  can  be  sustained  under  the  Acts  of  Assembly 
of  May  8, 1901,  and  June  7, 1907.  The  Act  of  June,  1907, 
provides  (inter  alia)  that  from  and  after  the  passage  of 
this  act,  when  any  person  shall  have  been  convicted  of 
fornication  and  bastardy,  and  sentenced,  etc.,  it  shall  be 
lawful  for  the  mother  of  such  child  to  file  in  the  court 
of  common  pleas  of  the  county  in  which  such  conviction 
shall  have  been  had  a  copy  of  such  sentence,  certified  by 
the  clerk  of  the  proper  court  of  quarter  sessions.    This 
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act  provides  that  accrued  interest  shall  be  allowed  on  all 
payments. 

We  think  this  act  is  clearly  prospective,  and  from  the 
reading  of  the  same  it  evidently  was  the  legislative  intent 
to  affect  cases  only  after  the  passage  of  the  act.  We  are 
of  the  opinion  that  these  proceedings  cannot  be  sustained 
under  this  act.  Turning  then  from  this  act  to  that  of 
May  8,  1901,  which  provides  that  where  any  court  of 
quarter  sessions  has  heretofore  made  or  entered  or  shall 
hereafter  make  or  enter  any  order,  decree,  etc.,  provided 
therein  that  a  certain  copy  of  the  sentence  and  decree 
might  be  filed  in  any  court  of  common  pleas  of  the  county, 
we  think  this  act  is  clearly  retrospective  as  it  only  con- 
cerns the  mode  of  procedure  and  not  to  affect  the  rights 
of  the  parties.    It  would  apply  to  this  case. 

In  the  case  of  Kelly  v.  Reading.  Iron  Works,  134  Pa. 
225,  it  is  there  said :  "It  is  suflEicient  to  say  that  legisla- 
tion which  affects  rights  will  not  be  construed  to  be  retro- 
active unless  it  is  declared  so  in  the  act.  But  where  it 
concerns  merely  the  mode  of  procedure  it  is  applied,  of 
course,  to  litigation  at  the  time  of  its  passage.^' 

This  act  of  assembly  in  no  way  changes  the  mode  of 
punishment,  nor  does  it  in  any  way  affect  the  liability  of 
the  defendant,  relating  only  to  the  procedure  and  the  col- 
lection. We  therefore  think  it  comes  under  the  above 
principle  and  the  proceedings  so  far  as  certifying  the 
same  from  the  quarter  sessions  into  the  common  pleas  is 
regular. 

The  second  section  of  the  act  provides  that  where  said 
order  or  decree  of  the  court  of  quarter  sessions  is  entered 
as  a  judgment  in  the  court  of  common  pleas  the  same 
may  be  revived  by  scire  facias  et  quare  executionem 
non  and  be  collectible  by  writs  of  fieri  facias,  etc.  If  it 
had  been  the  intention  of  the  act  of  assembly  to  permit  a 
fieri  facias  or  writ  of  execution  to  be  issued  in  the  ftrst 
instance,  it  would  have  been  a  very  easy  matter  to  have 
said  so  in  the  act.  It  evidently  was  the  intention  of  the 
legislature  to  first  warn  the  defendant  of  the  nature  and 
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character  of  the  writ  and  give  him  a  day  in  court.    This 
act  is  too  plain  to  question. 

We  are  of  the  opinion  that  this  part  of  the  proceeding 
is  irregular  and  that  the  writ  of  execution  must  be 
stricken  from  the  record  and  all  proceedings  had  there- 
under must  be  set  aside.  This  disposes  of  the  case,  mak- 
ing it  unnecessary  to  consider  the  other  questions  in- 
volved. 

And  now,  October  18,  1918,  after  argument  and  upon 
due  consideration  thereof,  it  is  ordered  and  decreed  that 
the  fieri  facias  and  writ  of  execution  issued  in  this  case 
is  stricken  from  the  record  as  improperly  entered,  and 
that  the  property  levied  under  and  by  virtue  of  the  said 
writ  be  released  from  the  lien  thereof. 

Error  assigned,  among  others,  was  the  order  of  the 
court. 

Don  C  Corhett,  and  with  him  John  S.  Shirley  and 
H.  E.  Rugh,  for  appellant. 

Oeorge  F.  Whitmer,  and  with  him  J.  V.  Frampton,  for 
appellee. 

Opinion  by  Keller,  J.,  July  17, 1919 : 

The  principal  question  raised  by  this  appeal,  is  wheth- 
er when  an  order  or  sentence  of  the  court  of  quarter 
sessions,  has  been  certified  to  the  court  of  common  pleas, 
and  has  been  entered  and  indexed  in  said  court  as  a  judg- 
ment, under  the  provisions  of  the  Act  of  May  8,  1901,  P. 
L.  143,  a  writ  of  fieri  facias  for  the  collection  of  said 
judgment  may  be  issued  within  five  years  from  its  entry 
without  first  issuing  a  writ  of  scire  facias  quare  execu- 
tionem  non  to  revive  the  same.  The  learned  court  below 
held  that  it  could  not  and  ordered  the  writ  of  execution 
so  issued  to  be  stricken  from  the  record  and  the  property 
levied  on  thereunder  to  be  released  from  the  lien  thereof. 
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Section  one  of  said  act^  which  authorizes  the  certifica- 
tion of  such  order  or  sentence  to  the  court  of  common 
pleas  and  its  entry  and  indexing  therein  as  a  judgment, 
provides  that  such  judgment  shall  have  like  force  and 
effect,  as  if  the  same,  that  is,  the  judgment  just  entered 
in  the  court  of  common  pleas,  had  been  recovered  therein 
as  a  judgment  of  said  court;  and  it  follows,  that  the 
force  and  effect  thus  to  be  given  the  judgment  in  the 
common  pleas  is  to  be  of  the  date  of  its  entry  in  that 
court,  and  not  the  date  when  the  sentence  was  pro- 
nounced in  the  quarter  sessions. 

Section  two  goes  on  to  enumerate  even  more  definitely 
the  force  and  effect  attaching  to  the  judgment  in  the 
court  of  common  pleas  obtained  by  filing  therein  the  cer- 
tified copy  of  the  order  or  sentence  of  the  court  of  quarter 
sessions.  It  provides  that  when  said  order  or  sentence  is 
entered  as  a  judgment  in  the  court  of  common  pleas  as 
aforesaid,  the  said  judgment  may  be  revived  by  scire 
facias  quare  executionem  non  and  be  collectible  by  writs 
of  fieri  facias,  venditioni  exponas,  etc.,  to  sell  real  and 
personal  estate,  and  by  alias,  pluries,  and  such  other 
writs  of  execution  as  shall  be  necessary  to  collect  said 
judgment,  which  writs,  aforesaid,  shall  issue  in  the  same 
manner  and  be  of  like  force  and  effect  for  the  sale  of 
I)ersonal  and  real  estate  as  if  the  judgment  had  been 
originally  recovered  in  said  court  of  common  pleas. 

The  act  does  not  provide  that  the  judgment  must  be 
revived  by  scire  facias  quare  executionem  non  before  it 
may  be  collected  by  writ  of  fieri  facias;  such  a  course 
would  not  be  necessary  with  respect  to  a  judgment,  less 
than  five  years  old,  originally  recorded  in  the  court  of 
common  pleas,  and  by  the  provisions  of  the  act  the  judg- 
ment is  to  have  the  same  force  and  effect  and  the  writ  of 
execution  on  this  judgment  is  to  issue  in  the  same  man- 
ner and  with  like  force  and  effect  as  such  an  original 
judgment.  The  section  makes  provision  for  two  distinct 
processes,  revival  and  collection,  and  does  not  require 
the  former  to  precede  the  latter,  except  after  the  lapse  of 
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five  years,  any  more  than  is  the  case  with  an  ordinary 
judgment  recovered  in  the  court  of  common  pleas. 

The  learned  court  below,  however,  ruled  that  revival  of 
the  judgment  by  writ  of  scire  facias  was  necessary  before 
collection  could  be  enforced  by  writ  of  fieri  facias,  be- 
cause the  writ  of  scire  facias  is  designated  in  the  act, 
scire  facias  quare  executionem  non. 

The  writ  of  scire  facias  to  continue  the  lien  of  a  judg- 
ment against  a  defendant's  real  estate,  sometimes  known 
in  this  State  as  scire  facias  post  annum  et  diem,  Tvas  in- 
stituted by  the  Acts  of  April  4,  1798,  3  Sm.  L.  331,  2 
Purd.  2042,  and  March  26,  1827,  9  Sm.  L.  303,  2  Purd. 
2046,  and  was  a  different  writ  from  the  scire  facias  quare 
executionem  non,  (also  indifferently  denominated  in 
England,  because  of  the  time  when  it  issued,  scire  facias 
post  annum  et  diem),  authorized  by  the  Statute  of  West- 
minster II  to  revive  the  judgment  in  a  personal  action 
and  the  right  to  issue  execution  thereon,  where  the  plain- 
tiff had  omitted  to  issue  execution  within  a  year  and  a 
day,  (extended  by  our  Act  of  April  16, 1845,  P.  L.  538,  to 
five  years) :  2  Troubat  &  Haly's  Practice,  Brightly's  Ed., 
Sec.  2072,  note  4.  But,  probably  due  to  the  confusion  of 
names  above  mentioned,  "an  inveterate  practice  has  pre- 
vailed in  this  State  of  reviving  a  judgment  by  scire  facias 
quare  executionem  non,  to  which  the  courts  on  the  max- 
im of  communis  error,  were  compelled  to  give  their  sanc- 
tion" :  2  Troubat  &  Haly  Pr.  Sec.  2084,  citing:  Dougher- 
ty's Est.,  9  W.  &  S.  189 ;  Pennock  v.  Hart,  8  S.  &  R.  369 ; 
Phila.  Fire,  etc.,  Co.'s  App.,  2  Pa.  263 ;  and  the  practice 
has  been  recognized  by  this  court  as  late  as  Ramsey  v. 
Ramsey,  15  Pa.  Superior  Ct.  214. 

In  this  instance,  the  designation  was,  evidently,  not 
used  in  its  exact  or  technical  sense,  for  so  used,  there 
would  be  no  occasion  for  a  revival  by  scire  facias  quare 
executionem  non  unless  more  than  five  years  had  elapsed 
from  the  entry  of  the  judgment:  Act  of  April  16,  1845, 
supra;  and  as  before  pointed  out,  this  refers  to  the  entry 
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of  the  judgment  in  the  common  pleas,  not  the  entry  of 
the  sentence  in  the  quarter  sessions. 

The  purpose  of  the  clause  in  section  two,  relative  to 
revival  by  scire  facias,  was  in  our  opinion,  not  to  em- 
phasize the  distinction  originally  existing  between  the 
two  kinds  of  scire  facias  above  referred  to,  but  was  to 
make  definite  provision  that  the  lien  and  effect  of  such  a 
judgment,  was,  like  other  judgments,  limited  to  five 
years,  but  like  them,  might  be  revived  and  continued  by 
scire  facias,  and  in  expressing  this  purpose,  the  legisla- 
ture fell  into  the  common  practice  and  common  error 
above  referred  to,  by  using  the  designation,  "quare  execu- 
tionem  non.''  It  could  not  have  had  in  mind  the  Statute 
of  8  &  9  WilUam  III,  Cap.  XI,  Roberts'  Digest,  p.  142,  as 
suggested  by  the  learned  counsel  for  the  appellee,  for  that 
applied  only  to  an  action  on  a  bond  in  a  penal  sum  and 
authorized  judgment  to  be  entered  for  the  penalty  of  the 
bond  and  damages  assessed  to  the  time  of  trial,  with  the 
right  to  issue  scire  facias  to  show  cause  why  execution 
should  not  be  had  or  awarded  on  said  judgment  for 
further  breaches  of  said  bond,  for  there  is  no  bond  or 
recognizance  involved  in  the  act. 

The  Act  of  May  8, 1901,  was  considered  by  this  court  in 
Commonwealth,  to  use  of  Fronk  v.  Rarick,  66  Pa.  Supe- 
rior Ct.  162,  where  it  was  held  that  a  judgment  entered, 
pursuant  to  its  provisions,  in  the  court  of  common  pleas 
carries  with  it  inherently  all  necessary  process  to  en- 
force its  payment,  including  attachment  execution. 

No  rights  of  a  defendant  are  jeopardized  by  the  con- 
struction herein  adopted,  for  the  order  or  sentence  of  the 
court  of  quarter  sessions,  before  entry  in  the  common 
pleas,  is  like  a  judgment  in  the  common  pleas,  subject  to 
the  presumption  of  payment  after  twenty  years,  and 
if  the  order  or  sentence  has  actually  been  complied  with 
and  the  money  due  thereunder  paid,  or  if  any  error  has 
been  made  in  the  amount  of  the  judgment,  the  facts  can 
be  shown  on  a  petition  to  open  the  judgment. 

The  second  assignment  of  error  is  sustained. 
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In  view  of  this  action  it  is  not  necessary  in  this  appeal 
to  consider  the  Act  of  June  7, 1907,  P.  L.  429,  and  wheth- 
er its  eflfect  is  retrospective  or  not. 

The  order  of  the  court  below  is  reversed,  the  writ  of 
fieri  facias  is  reinstated,  and  the  record  remitted  that  a 
writ  of  venditioni  exponas  may  issue  to  sell  the  property 
levied  on  thereunder. 


Beck  V.  Finnefrock,  Appellant,  (No.  2)* 

Practice,  C.  P. — Judgment  on  order  certified  from  the  quarter 
sessions-- Act  of  May  8,  1901,  P.  L.  US, 

1.  The  Act  of  May  8,  1901,  P.  L.  143,  providing  for  the  certifi- 
cation of  an  order  or  sentence  of  the  court  of  quarter  sessions,  to 
the  court  of  common  pleas  is  not  ex  post  facto,  in  so  far  as  it  re- 
lates to  an  order  or  sentence  entered  prior  to  its  passage.  The 
sentence  itself  contemplates  payment  in  full  hy  the  defendant  and 
the  Act  of  1901  did  not  increase  that  payment,  but  simply  provided 
a  remedy  for  the  enforcement  of  the  liability  created  by  the  sen- 
tence. 

2.  Under  the  provisions  of  the  Act  of  May  8, 1901,  P.  L.  148,  it  is 
not  required  that  the  court  of  quarter  sessions  or  the  judge  thereof 
should  certify  a  copy  of  its  order  or  sentence  to  the  court  of  com- 
mon pleas.  In  the  absence  of  any  statutory  requirement  to  the 
contrary,  the  clerk  of  the  court  is  the  proper  officer  to  make  such 
certification,  and  the  direction  or  authority  of  the  court  to  do  so 
is  no  more  necessary  than  it  is  to  certify  a  judgment  of  the  court 
of  common  pleas,  or  an  order  of  the  orphans'  court. 

3.  While  the  primary  purpose  of  an  order  for  support  in  forni- 
cation and  bastardy  is  to  indemnify  the  township  or  poor  district 
against  being  called  upon  to  pay  for  the  maintenance  of  the  child, 
the  mother  of  the  child,  who  has  actually  supported  it,  has  an  in- 
terest in  the  order  and  the  sentence  of  the  court  of  quarter  sessions, 
to  the  extent  of  the  payments  due  her  during  the  period  the  child 
was  supported  by  her,  and  she  may  avail  herself  of  the  provisions  of 
the  Act  of  May  8,  1901,  P.  L.  143.  In  the  case  of  her  death  such 
right  survives  to  her  legal  representatives. 

Argued  April  15,  1919.  Appeal,  No.  109,  April  T., 
1919,  by  defendant,  from  order  of  C.  P.  Clarion  Co., 
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Execution  Docket  No.  12,  December  T.,  1916,  refusing 
to  strike  oflf  judgment  in  the  case  of  J.  T.  Beck,  Adminis- 
trator of  Hattie  C.  Ambrose,  formerly  Hattie  C.  Beck, 
deceased,  v.  Charles  Finnefrock.  Before  Orlady,  P.  J., 
Porter,  Henderson,  Head,  Trexlbr,  Williams  and 
Keller,  JJ.   Appeal  dismissed. 

Petition  to  strike  oflf  judgment  and  to  restrain  plain- 
tiflf  from  proceeding  by  execution  to  collect  the  same. 
Before  Sloan,  P.  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

The  court,  for  reasons  given  in  opinion  in  Beck  v. 
Finnefrock  (No.  1),  72  Pa.  Superior  Ct.  537,  decreed  that 
the  fi.  fa.  and  writ  of  execution  be  stricken  from  the 
record,  as  improperly  entered,  and  that  the  property 
levied  on  under  and  by  virtue  of  the  said  writ  be  released 
from  the  lien  thereof  but  did  not  strike  off  the  judgment. 

Errors  assigned  were  in  the  following  form : 

1.  The  court  erred  in  not  granting  the  relief  prayed 
for  in  the  first  paragraph  of  petitioner's  prayer  for  re- 
lief, which  said  paragraph  is  as  follows : 

"1.  That  the  judgment  entered  in  the  above  case  on  the 
paper  marked  Exhibit  'A,'  a  copy  of  which  is  hereto  at- 
tached, be  stricken  from  the  record  as  improperly  and 
improvidently  entered." 

2.  The  court  erred  in  not  granting  the  relief  prayed 
for  in  the  second  paragraph  of  petitioner's  prayer  for 
relief,  which  said  paragraph  is  as  follows : 

"2.  That  J.  T.  Beck,  administrator  of  Hattie  C.  Beck, 
be  restrained  from  any  further  proceedings  in  the  above 
case.'' 

3.  The  court  erred  in  not  granting  general  relief  as 
prayed  for  in  third  paragraph  of  petitioner's  prayer  for 
relief. 

4.  The  court  erred  in  not  holding  that  the  Act  of  May 
8, 1901,  P.  L.  143,  was,  so  far  as  it  relates  to  the  case  in 
controversy,  ex  post  facto. 

Vol.  Lxxn— 35 
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5.  The  court  erred  in  not  striking  off  the  judgment 
entered  in  the  common  pleas  on  the  certificate  from  the 
quarter  sessions. 

Oeorge  F.  Whitmer,  and  with  him  J.  V.  Frampton,  for 
appellant,  cited:  Phillipi  v.  Com.,  18  Pa.  116;  Com.  v. 
Allen,  2  Pa.  Superior  Ct.  175;  City  v.  Hazlett  et  al.,  14 
Phila.  138;  Eby  v.  Burkholder,  17  S.  &  B.  9. 

Don  O.  Oorhett,  and  with  him  John  S.  Shirley  and  H. 
E.  Rugh,  for  appellee. 

Opinion  by  Keller,  J.,  July  17, 1919 : 

The  ground  of  this  appeal  was  the  refusal  of  the  court 
below  to  strike  off  the  judgment  entered  in  the  court  of 
common  pleas  by  the  filing  therein  of  a  certified  copy  of 
an  order  or  sentence  of  the  court  of  quarter  sessions,  pur- 
suant to  the  Act  of  May  8, 1901,  P.  L.  143.  The  assign- 
ments of  error,  considered  in  connection  with  the  state- 
ment of  questions  involved,  raise  three  questions:  (1) 
Whether  the  Act  of  1901  is  void,  as  being  ex  post  facto, 
in  so  far  as  it  relates  to  an  order  or  sentence  entered 
prior  to  its  passage;  (2)  the  power  of  the  clerk  of  the 
court  of  quarter  sessions  to  certify  a  copy  of  such  order 
or  sentence  for  entry  in  the  court  of  common  pleas,  with- 
out the  special  sanction  or  authority  of  the  court;  (3) 
the  right  of  the  prosecutrix,  and  after  her  death  her  ad- 
ministrator, to  enforce  the  provisions  of  said  act  and 
collect  the  moneys  due  her  under  said  sentence.  We  will 
consider  them  in  this  order. 

(1)  The  sentence  imposed  on  the  defendant  in  1897 
was  not  affected  by  the  Act  of  1901.  The  sentence  itself 
contemplated  payment  in  full  by  the  defendant,  and  the 
Act  of  1901  did  not  increase  that  payment  by  a  single 
cent ;  it  simply  provided  a  remedy  for  the  enforcement 
of  the  liability  created  by  the  sentence:  Supervisors  v. 
Dennis,  96  Pa.  400 :  an  additional  method  of  procedure 
for  its  collection :  Kille  v.  Reading  Iron  Works,  134  Pa. 
225.    The  definition  of  an  ex  post  facto  law,  givai  in 
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Sharswood's  Blackstone's  Commentaries^  VoL  I,  p.  46, 
and  mentioned  with  approval  in  Commonwealth  v.  Duflfy, 
96  Pa.  506,  is :  "One  which  renders  an  act  punishable  in 
a  manner  in  which  it  was  not  punishable  when  it  was 
committed.  Every  law  that  makes  an  act  done  before  the 
passing  of  the  law,  and  which  was  innocent  when  done, 
criminal,  or  which  aggravates  a  crime  and  makes  it  great- 
er than  it  was  when  it  was  committed,  or  which  changes 
the  punishment  and  inflicts  a  greater  punishment  than 
the  law  annexed  to  the  crime  when  committed,  or  which 
alters  the  legal  rules  of  evidence  and  makes  less  or  differ- 
ent testimony  than  the  law  required  at  the  time  of  the 
commission  of  the  offense  suflBcient  in  order  to  convict 
the  offender,  falls  within  this  definition.^'  The  Act  of 
1901  offends  in  none  of  these  particulars,  and  is  not  ex 
post  facto. 

(2)  The  Act  of  1901  does  not  require  the  court  of 
quarter  sessions,  or  a  judge  thereof,  to  certify  a  copy  of 
its  order  or  sentence  to  the  court  of  common  pleas;  it 
simply  provides  that  such  copy  may  be  certified,  etc.  In 
the  absence  of  any  statutory  requirement  to  the  contrary, 
the  clerk  of  the  court  is  the  proper  officer  to  make  such 
certification,  and  the  direction  or  authority  of  the  court 
to  do  so  is  no  more  necessary  than  it  is  to  certify  a  judg- 
ment of  the  common  pleas  or  an  order  of  the  orphans' 
court. 

(3)  The  sentence  of  the  court  of  quarter  sessions  was 
that  the  defendant  pay  the  costs  of  prosecution,  a  fine  of 
ten  dollars  to  the  overseers  of  the  poor  of  Beaver  Town- 
ship, and  pay  Hattie  C.  Beck,  the  prosecutrix,  the  sum  of 
twenty  dollars  for  expenses  incurred  at  the  birth  of  the 
child,  and  the  sum  of  one  dollar  and  fifteen  cents  per 
week  for  the  i)eriod  of  five  years  from  March  17,  1897, 
etc.,  for  the  child's  support  and  maintenance,  and  give 
security,  etc.  The  period  of  five  years  covered  by  the 
court's  order  and  sentence  had  expired  long  before  the 
death  of  the  prosecutrix  or  the  entry  of  the  certified  copy 
of  the  order  or  sentence  in  the  court  of  common  pleas. 
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There  is  nothing  in  the  record  to  show  that,  during  that 
entire  period,  the  cluld  was  supported  and  maintained 
by  any  one  but  its  mother. 

The  contention  of  the  appellant  is  based  upon  an  ex- 
tract from  the  opinion  of  Chief  Justice  Gibson,  in  Phil- 
ippi  V.  Commonwealth,  18  Pa.  116.  The  learned  counsel 
has  misconceived  the  force  of  that  decision.  In  that  case, 
the  Supreme  Court  sustained  the  court  below  in  holding 
that  a  man  who  married  the  prosecutrix  in  an  indictment 
for  fornication  and  bastardy,  and  afterwards  deserted 
her,  could  not  release  the  sherijBf  from  liability  on  his 
ofBcial  bond  for  permitting  the  escape  of  the  defendant 
who  had  been  convicted  in  such  prosecution  and  sen- 
tenced to  pay  the  prosecutrix  her  lying-in  expenses  and  a 
weekly  sum  for  the  support  and  maintenance  of  the  child. 
The  opinion  pointed  out  that  the  object  of  the  allowance 
for  the  child's  support  was,  in  the  first  instance,  indem- 
nity to  the  township,  and  that  the  benefit  to  the  mother 
is  incidental  and  "operates  to  protect,  not  only  the  town- 
ship but  her  offspring,  by  lessening  her  inducement  to 
abandon  it  to  the  overseers  of  the  poor  or  the  charity  of 
the  world,"  and  that,  therefore,  neither  she  nor  her  hus« 
band  could  release  the  putative  father  nor  the  sheriflf, 
standing  in  his  place.  But  the  court  below  entered  judg- 
ment in  favor  of  the  wife  and  prosecutrix  for  her  lying-in 
expenses  and  the  weekly  allowance  for  the  maintenance 
of  the  child  for  ninety-four  weeks,  which  was  due  her 
when  the  action  was  instituted,  and  the  Supreme  Court 
af9rmed ;  showing  that  the  mother,  though  she  may  not 
release  the  putative  father  from  the  payments  which  he 
was  ordered  to  make  for  the  support  of  the  child,  is  en- 
titled to  have  paid  to  her  such  payments  as  accrued  dur- 
ing the  period  when  the  child  was  supported  by  her. 
And  in  Eby  v.  Burkholder,  17  S.  &  R.  9,  cited  in  said 
opinion  and  referred  to  by  the  counsel  for  the  appellant, 
Chief  Justice  Gibson  said :  "But  the  order  was  not  mere- 
ly to  pay  a  sum  presently  due,  but  also  a  weekly  allow- 
ance as  it  should  be  earned  thereafter;  for  the  mother 


Digitized  by  VjOOQIC 


BECK  V.  FINNEFROCK,  Appellant  (No.  2).        549 
644,  (1919).]  Opinion  of  the  Court. 

would  undoubtedly  be  entitled  only  for  the  time  during 
which  she  actually  maintained  the  child.'' 

In  Commonwealth  to  the  use  of  Pronk  v.  Barick,  66  Pa. 
Superior  Ct.  162,  the  Act  of  May  8,  1901,  was  fully  con- 
sidered by  this  court.  The  defendant  in  that  case  had 
been  convicted  of  fornication  and  bastardy  and  sentenced 
to  pay  the  prosecutrix  a  specific  sum  weekly.  On  his 
default,  the  prosecutrix  entered  a  certiified  copy  of  the 
order  or  sentence  as  a  judgment  in  the  court  of  common 
pleas,  under  the  Act  of  1901,  and  issued  an  attachment 
execution  thereon.  This  court,  reversing  the  court  be- 
low, held  that  she  might  properly  do  so,  as  the  judgment 
so  entered  had  all  the  force  and  effect  of  an  original  judg- 
ment in  the  court  of  common  pleas. 

In  Shefifer  v.  Rempublicam,  3  Yeates  39,  it  was  held 
that,  where  the  mother  of  the  child  died  before  sentence 
was  passed  on  the  putative  father,  he  could  be  ordered  to 
pay  the  lying-in  expenses  and  for  the  maintenance  of 
the  child  from  its  birth  to  the  time  of  sentence,  to  the 
legal  representatives  of  the  person  who  had  borne  these 
expenses.  If  the  right  would  survive  to  the  legal  repre- 
sentatives before  sentence,  it  certainly  would,  after  sen- 
tence. 

While  the  primary  purpose  of  the  order  for  support  is, 
undoubtedly,  to  indemnify  the  township  or  poor  district 
against  being  called  upon  to  pay  for  the  maintenance  of 
the  child,  we  are  of  opinion  that  the  mother  of  the  child, 
to  whom  the  defendant  has  been  ordered  to  pay  a  specific 
sum  weekly  for  its  maintenance  and  support,  and  who 
has  actually  supported  it,  has  such  an  interest  in  the  or- 
der or  sentence  of  the  court  of  quarter  sessions,  to  the 
extent  of  the  payments  due  her  during  the  period  that  the 
child  was  supported  by  her,  that  she  may  avail  herself  of 
the  provisions  of  the  Act  of  May  8,  1901,  aforesaid,  and 
that,  in  case  of  her  death',  such  right  survives  to  her  legal 
representatives. 

The  assifiruments  of  error  are  all  overruled  and  the  ap* 
peal  is  dismissed  at  the  costs  of  the  appellant. 

Digitized  by  VjOOQIC 


550  McCLURE'S  ESTATE. 

Syllabus — Arguments.     [72  Pa.  Superior  Ct. 

McClure's  Estate. 

Wills — Devises  to  classes — Second  coiisins  —  Definition  —  Inten- 
tion of  testator. 

Where  a  testator  directs  that  the  residue  of  his  estate  "be  di-  - 
vided  between  my  first  and  seconct  cousins  share  and  share  alike"  . 
and  the  context  of  the  will,  considered  as  a  whole,  indicates  that  he 
meant  to  include  not  only  those  who  were,  strictly  speaking,  second 
cousins,  but  also  first  cousins  once  removed,  persons  in  that  de- 
gree of  relationship  will  be  considered  to  be  contemplated  as  de- 
visees under  the  will. 

Where  the  context  reveals  the  least  sign  that  the  testator  intend- 
ed that  first  cousins  once  removed  should  be  regarded  as  second 
cousins,  they  will  be  admitted  into  that  class  as  beneficiaries. 

Argued  April  23,  1919.  Appeal,  No.  151,  April  T., 
1919,  by  W.  T.  MeChesney  et  al.,  from  decree  of  O.  C. 
Beaver  Co.,  Sept.  T.,  1918,  No.  35,  In  re  Partial  Account 
of  the  Federal  Title  &  Trust  Company,  and  Roger  Cope, 
Executors  of  the  Will  of  William  James  McClure,  de- 
ceased. Before  Orlady,  P.  J.,  Porter,  Henderson, 
Head,  Trexler,  Williams  and  Keller,  J  J.   Affirmed. 

Exceptions  to  auditor's  report.    Before  Baldwin,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 
The  court  dismissed  the  exceptions  and  confirmed  the 
report  of  the  auditor. 

Errar  assigned  was  the  order  of  the  court  dismissing 
exceptions. 

J,  Nomian  Martin^  and  with  him  William  A.  McCon- 
nell  and  C.  A,  Crabbe,  for  appellant. 

t/.  F.  Reed,  of  Reed  d  Reed,  W.  8.  Morrison,  of  Ilice, 
Morrison,  Reader  d  May,  and  with  them  Winfield  S, 
Moore,  Robert  L.  Wallace  and  Moorehead  d  Marshall,  for 
appellees. 
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Opinion  by  Williams,  J.,  July  17, 1919 : 

William  J.  McClure  died,  testate,  December  23,  1917, 
unmarried  and  without  issue;  his  will  was  dated,  April 
4, 1912;  a  first  codicil,  November  24, 1916,  and  a  second 
codicil,  November  27, 1917;  after  giving  several  specific 
legacies  the  will  provides  "the  balance  of  my  monies 

shall be  divided  between  my  first  and  second 

cousins  share  and  share  alike " ;  by  the  first  codicil 

testator  provided  that  all  his  furniture,  household  goods, 
pictures  and  clothing  be  given  to  his  "second  cousin, 
Edward  E.  McClure,"  who  was  in  fact  a  first  cousin 
once  removed ;  upon  the  filing  of  a  partial  account  an 
auditor  was  appointed,  who  found  that  the  distribution 
should  be  made  to  first  cousins,  second  cousins,  and  first 
cousins  once  removed ;  from  the  decree  of  the  court  be- 
low, confirming  this  finding,  we  have  the  present  appeal. 

The  only  question  in  issue  is  the  testator's  meaning  in 
the  use  of  the  term  "second  cousins."  In  determining 
this,  the  whole  will  must  be  considered.  The  context  in- 
dicates that  the  testator  meant  to  include  not  only  those 
who  were,  strictly  speaking,  second  cousins,  but  also  first 
cousins  once  removed,  for  in  the  first  codicil  he  refers 
to  his  "second  cousin,  Edward  E.  McClure,"  who  is  a 
first  cousin  once  removed.  This  is  a  construction  of  the 
words  by  the  testator  too  strong  to  be  disregarded. 

Black's  Law  Dictionary  defines  "second  cousins"  to 
be  "persons  who  are  related  to  each  other  by  descending 
from  the  same  great-grandfather  or  great-grandmother." 
It  is  a  well  established  fact  that  the  words  are  commonly 
used  to  include  both  second  cousins,  that  is,  great-grand- 
children of  the  same  great-grandparents,  as  well  as  first 
cousins  once  removed,  or  the  children  of  a  cousin  as  is 
witnessed  by  the  use  of  the  term  in  our  Supreme  Court 
reports:  Brenneman's  App.,  40  Pa.  115,  117;  Rogers's 
Est.,  131  Pa.  382,  384,  and  see  Slade  v.  Fooks,  8  L.  J.  Ch. 
41,  42.  It  has  been  held  in  Bentham  v.  Wilson,  15  Ch. 
Div.  528,  that  where  there  is  nothing  in  the  context  of 
the  will  to  indicate  whom  the  testator  intended  to  in- 
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elude  bj  the  term  ^'second  cousins/'  the  meaning  will  be 
confined  to  those  having  the  same  great-grandparents; 
other  English  authorities,  however,  before  and  after  this 
case,  hold  that  where  the  context  reveals  the  least  sign 
that  testator  had  in  mind  first  cousins  once  removed, 
they  will  be  admitted  into  the  class  of  beneficiaries :  In 
re  Bonner  (Tucker  v.  Good),  19  Ch.  Div.  201, 205;  Wilks 
V.  Bannister,  30  Ch.  Div.  512,  518.  In  Weeds  v.  Bristow, 
L.  R.  2  Eq.  333,  the  court  said,  referring  to  grandneph- 
ews  coming  in  as  nephews  (335) :  "The  testator  has  put 
his  own  construction  on  his  language,  and  has  made  a 
gift  by  implication  of  a  share  of  the  residue  to  his  grand- 
nephew;  but  I  think  the  effect  is  to  let  in  all  the  other 
grandnephews  and  nieces  and  there  must  be  a  declara- 
tion to  that  effect.  There  must  also  be  an  inquiry  who 
they  are.'' 

Harrison's  Est.,  202  Pa.  331,  does  not  affect  the  pres- 
ent controversy  as  the  testatrix  there  referred  to  the 
specific  persons  claiming  as  grandnieces  and  nieces, 
while  the  class  created  to  take  were  the  "children  of  my 
sisters" ;  this  would  not  be  indicative  of  testatrix's  in- 
tention to  make  grandnieces  come  within  the  class  of 
beneficiaries,  especially  as  it  clearly  appears  that  the  use 
of  the  word  "niece"  was  loose,  while  the  language  "chil- 
dren of  my  sisters,"  was  descriptive  of  a  well  ascertained 
class,  and  not  otherwise  construed  in  the  will  (see  202 
Pa.  334). 

The  decree  of  the  court  below  is  aflflirmed.  Costs  to  be 
paid  out  of  the  fund. 

The  same  order  is  hereby  made  in  appeals  No.  147, 148, 
149, 150  and  152,  April  Term,  1919. 
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Sebree  v.  Huntingdon  Water  Supply  Company, 
Appellant. 

Water  companies  —  Unlawful  diversion  of  waters  —  Trespass  — 
Measure  of  damages — Permanent  or  transient  injury — Punitive 
damages — Sale  of  property — Right  of  action. 

1.  Where  an  injury  to  real  estate  is  permanent^  the  measure  of 
damages  is  the  difference  in  market  value  before  and  after  the  in- 
jury, or  the  cost  of  removing  the  obstruction,  whichever  is  the 
lower  amount. 

2.  Where  the  land  of  the  riparian  owner  has  been  permanently 
injured  by  an  unlawful  diversion  of  water,  the  plaintiff  has  a  right 
to  damages  for  the  permanent  injury  to  the  drainage  and  productiv- 
ity of  his  land. 

3.  Where  the  entry  was  imlawful  and  the  injury  sustained  is  the 
result  both  of  the  permanent  backing  of  the  water,  and  the  occasional 
flooding  of  the  land  in  time  of  freshets,  the  plaintiff  is  also  entitled 
to  transient  damages,  for  injuries  caused  by  the  floods  negligently 
cast  upon  his  land,  to  the  injury  of  his  crops,  etc.,  and  personal 
property,  together  with  damages  for  delay  in  making  compensation. 

4.  Where  the  plaintiff  has  purchased  the  land  subsequent  to  the 
original  entry,  whatever  injury  accrued  to  the  land  before  he  ac- 
quired title  belonged  to  the  owner  of  the  land  at  the  time  of  the 
original  entry,  and  would  be  recoverable  in  an  action  of  trespass, 
if  not  barred  by  the  statute  of  limitations.  The  owner,  at  the  time 
of  the  entry,  could  have  maintained  trespass,  ejectment,  a  bill  in 
equity  to  abate,  or  could  have  demanded  the  filing  of  a  bond,  if 
the  entry  was  originally  made  in  the  exercise  of  the  power  of 
eminent  domain,  and  the  right  in  any  of  these  actions  would  have 
been  personal.  The  subsequent  purchaser  of  the  real  estate  did 
not  purchase  them  and  should  not  be  allowed  to  exercise  them 
for  his  benefit.  For  actual  injuries  occurring  before  the  plaintiff 
took  title  he  has  no  action. 

6.  Where  the  injury  complained  of,  is  the  flooding  of  the  plain- 
tiff's land  by  the  raising  of  the  defendant's  dam,  the  measure  of 
damages  is  not  the  difference  in  the  market  value  as  though  no 
dam  had  been  in  existence  at  the  time  the  plaintiff  purchased  the 
land,  for  he  is  only  entitled  to  damages  for  the  permanent  injury 
to  his  land,  resultiner  from  tho  construction  and  maintenanoe  of 
the  dam  at  the  height  to  which  it  was  raised,  subsequent  to  his 
purchase. 
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6.  Where  the  injuriee  arising  from  floods  are  transient  in  their 
nature  and  belonged  to  the  owner  at  the  time  of  the  particular 
injury,  they  should  be  clearly  distinguished  from  damages  for  the 
permanent  injury  to  the  land.  In  such  case  it  is  reversible  error 
to  submit  testimony  relating  to  such  damages  to  the  jury,  as 
elements  of  the  permanent  injury  to  the  land  and  not  as  specific 
items,  but  as  affecting  the  market  value  before  and  after  the  ap- 
propriation. 

Argued  October  28,  1918.  Appeal,  No.  131,  Oct.  T., 
1918,  by  defendant,  from  judgment  of  C.  P.  Huntingdon 
Co.,  Dec.  T.,  1917,  No.  27,  on  verdict  for  plaintiff  in  case 
of  J.  Emmett  Sebree  v.  Huntingdon  Water  Supply  Com- 
pany. Before  Orlady,  P.  J.,  Porter,  Henderson,  Head, 
Kbphart,  Trexler  and  Williams,  JJ.    Reversed. 

Trespass  to  recover  damages  for  injuries  to  plaintiflTs 
land  resulting  from  the  maintenance  of  a  dam.  Before 
Bailey,  P.  J. 

The  facts  appear  in  the  opinion  of  the  Superior  Court. 

Verdict  for  plaintiff  for  f 600  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  various  rulings  on  evidence,  th(^ 
charge  of  the  court  and  refusal  of  defendant's  motion  f oi* 
a  new  trial. 


Samuel  L.  Spyker,  for  appellant. — The  measure  of 
damages  was  the  difference  in  the  value  of  the  land  before 
and  after  the  defendant  increased  the  height  of  its  dam 
It  must  be  confined  to  the  period  within  which  the  de 
fendant  was  in  actual  possession:  McClinton  v.  R.  R 
Co.,  66  Pa.  409;  McFadden  v.  Johnson,  72  Pa.  335;  Lin 
ton  V.  Water  Co.,  29  Pa.  Superior  CA,  172;  Losch's  App. 
109  Pa.  72;  James  v.  Borough,  220  Pa.  490;  Zell  v.  TJ 
Society,  119  Pa.  390;  Geible  v.  Smith,  146  Pa.  276. 

L.  H,  Beers,  and  with  him  H.  W.  Petriken,  for  ap- 
pellee, cited:  Allen  v.  Kinston  Co.,  212  Pa.  54;  Simes  v. 
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Zane,  24  Pa.  242;  Bethlehem  Water  Co.  v.  Yoder,  112 
Pa.  144;  Humphrey  v.  Irwin,  18  W.  N.  C.  451;  Glass 
Co.  V.  Water  Co.,  5  Pa.  Superior  Ct.  563. 

Opinion  by  Williams,  J.,  July  17, 1919 : 

This  was  an  action  of  trespass  for  Injuries  to  real  and 
personal  property  arising  from  the  erection  and  mainte- 
nance of  a  dam. 

Plaintiff  recovered  a  verdict  for  permanent  injuries  to 
his  real  estate,  and  from  the  judgment  entered  thereon, 
defendant  appeals. 

The  court  refused  judgment  for  plaintiff  for  the  in- 
juries to  his  personal  property  and  plaintiff  also  appeals. 

As  there  was  but  one  action  from  which  the  two  ap- 
peals are  taken,  we  will  consider  them  together. 

Plaintiff's  second  amended  statement  of  claim  avers 
that  (1)  defendant  is  a  duly  incorporated  water  com- 
pany; (2)  plaintiff  is  now  and  has  been  since  May  10, 
1912,  the  owner  of  a  lot  of  ground  situated  on  Standing 
Stone  creek;  (3)  on  and  after  May  10,  1912,  defendant 
unlawfully  used  a  dam  which  was  originally  negligently 
and  unlawfully  constructed  of  temporary  material  such 
as  logs  and  clay,  now  much  decayed  and  without  flood 
gates;  (4)  before  and  since  May  10,  1912,  defendant 
caused  the  height  of  the  dam  to  be  raised  from  two  to 
three  feet  thereby  increasing  each  year  the  back  water 
on  plaintiff's  land  and  obstructing  the  drainage  thereof, 
constituting  a  nuisance;  (5)  during  plaintifPs  owner- 
ship the  dam  had  caused  ordinary  floods  and  freshets  to 
rise  to  a  height  of  three  or  four  feet  on  the  land,  destroy- 
ing fences  and  growing  crops  from  1912  to  1917,  to  the 
amount  of  $1,135,  and  gathered  crops,  stored  on  the  land, 
in  1915  and  1916,  of  the  value  of  $475;  (6)  the  rental 
value  had  been  reduced  $280,  and  (7)  the  land  had  de- 
preciated in  market  value  in  the  sum  of  $3,000,  because 
it  cannot  be  drained,  and  so  cannot  be  sold  as  building 
lots.    The  total  damages  claimed  aggregated  $4,890. 
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No  answer  was  filed  by  defendant^  but  under  Section  18 
of  the  Practice  Act  of  1915,  P.  L.  488,  the  case  was  at 
issue  on  plaintiff's  statement. 

It  appears  from  the  testimony  defendant  was  incor- 
porated, October  4, 1900,  under  the  laws  of  Pennsylvania, 
to  supply  water  to  the  public  in  the  Borough  of  Hunting- 
don ;  March  24, 1902,  the  directors  of  the  company  adopt- 
ed a  resolution  reciting  that  the  company  had  a  dam  in 
Standing  Stone  creek  from  which  it  pumps  water  to  its 
distributing  reservoir  and  had  caused  to  be  staked  on  the 
ground  certain  lands  therein  described  to  be  taken  for 
its  uses  under  the  right  of  eminent  domain,  being  lands  of 
two  parties,  naming  them ;  proceeded  to  adopt  and  ap- 
propriate all  the  water  of  the  creek  at  the  point  where  the 
same  was  on  the  lands  so  described  and  on  lands  owned 
by  the  company,  the  lands  and  water  so  appropriated 
being  necessary  for  corporate  purposes ;  the  officers  were 
directed  to  purchase  the  land  and  settle  with  the  lower 
riparian  owners  for  the  water  taken,  and  if  necessary,  to 
have  the  same  settled  in  the  form  provided  by  the  act  of 
assembly ;  subsequently,  an  agreement  was  entered  into 
between  Kate  F.  Blair  and  the  Hunting  Park  and  Road 
Association,  the  owners  of  the  land  the  company  had  set 
aside  as  necessary  for  its  corporate  purposes,  and  the 
.Huntingdon  Water  Supply  Company,  whereby  the  waters 
of  the  creek  were  conveyed  to  it  for  the  term  of  ninety- 
nine  years.  The  testimony  further  shows  that  ice  became 
jammed  in  the  creek  above  the  dam  in  the  winter,  and 
forced  water  back  on  plaintiff's  land  to  a  point  much 
higher  than  defendant's  dam,  and  the  ice  could  not  get 
past  defendant's  dam  as  it  had  no  flood-gates  or  spillway. 

For  the  purposes  of  this  case  the  verdict  of  the  jury 
established  that  the  injuries  to  plaintiff's  property  were 
caused  by  the  dam  backing  the  water  of  the  creek  upon 
his  land,  and  we  must  seek  the  legal  measure  of  damages 
in  such  case. 

Was  the  injury  to  plaintiff's  property  to  be  measured 
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as  for  a  permanent  injury,  or  for  a  transitory  injury,  or 

for  both? 

The  right  to  build  a  dam  under  the  Act  of  March  23, 
1803,  4  Sm.  L.  20,  was  a  declaration  of  a  common  law 
right,  the  enforcement  or  user  of  which  was  merely  regu- 
lated by  statute:  Barclay,  etc.,  Co.  v.  Ingham,  36  Pa. 
194,  and  was  in  no  sense  a  right  of  eminent  domain: 
Monongahela,  etc.,  Co.  v.  Coons,  6  W.  &  S.  101.  Three 
kinds  of  damages  have  been  given  in  cases  in  which  were 
involved  the  relative  rights  and  duties  of  those  who  con- 
struct obstructions  and  own  land  or  property  in- 
jured thereby:  (a)  nominal,  to  establish  the  ri^ht, 
and,  consequently  the  trespass,  where  no  actual  damage 
was  proven;  (b)  damages  as  for  case  or  quare  clausum 
fregit ;  and  (c)  for  the  permanent  injury,  where  the  evi- 
dence disclosed  a  permanent  injury. 

In  Lynch  v.  Troxell,  207  Pa.  162,  Brown,  J.,  says 
(171) :  "Under  the  instructions  complained  of  in  the 
eighth  and  ninth  assignments  of  error,  the  jury  may  have 
found  that  the  injuries  were  permanent  and  allowed  dam- 
ages upon  that  basis ;  if  so,  and  this  judgment  is  not  dis- 
turbed, hereafter,  at  the  suit  of  the  appellee  or  someone 
else,  the  appellant  may  be  compelled  to  make  the  waste- 
way  in  the  present  dam  what  it  was  in  the  old,  and,  under 
the  restored  condition,  the  waters  will  recede  and  remain 
at  a  level  that  will  do  no  harm  to  the  appellee.  In  that 
event,  more  than  likely  to  happen  if  a  jury  in  the  present 
proceeding  should  find  the  appellant  to  be  a  trespasser, 
the  appellee  might  have  her  property  restored  to  her  in 
its  former  condition,  with  damages  for  i>ermanent  in- 
juries probably  several  times  what  she  actually  ought  to 
receive.  Upon  the  assumption  that,  if  she  was  being  in- 
jured by  the  defendant,  the  injury  would  not  be  permit- 
ted to  continue  permanently,  the  measure  of  damages 
should  have  been  clearly  laid  down  as  being  in  addition 
to  the  value  of  trees  or  shrubbery  actually  destroyed,  the 
cost  of  restoring  her  property  to  its  condition  before  it 
was  injured,  unless  such  cost  should  equal  or  exceed  its 


Digitized  by  VjOOQIC 


558  SBBEBE  v.  HUNTINGDON  WATER  S.  CO.,  Appel. 

Opinion  of  the  Court  [72  Pa.  Superior  Ct 
value,  in  which  event  the  value  would  be  the  measure  of 
damages,  to  which  cost  of  restoration  should  be  added 
the  actual  loss  sustained  by  being  deprived  of  the  full  use 
of  her  property  from  the  time  the  injury  was  committed 
up  to  the  institution  of  the  suit.'' 

In  Babe  v.  Shoenberger  Coal  Co.,  213  Pa.  252,  where 
the  injury  was  the  destruction  of  springs  in  plaintiflPs 
land  by  mining,  and  Williams  v.  Fulmer,  151  Pa.  405, 
where  there  was  a  diversion  of  the  water  of  a  stream, 
damages  were  given  for  the  permanent  injury  because  the 
injury  was  irreparable.  The  latter  case  had  this 
element,  that  it  was  made  optional  with  the  plaintiff 
whether  he  would  claim  for  the  injury  to  the  market 
value  of  his  property,  or  the  cost  of  removing  the  ob- 
struction. 

No  good  purpose  would  be  served  by  a  further  discus- 
sion of  the  measure  of  damages  in  disputes  where  the  par- 
ties neither  had  nor  exercised  the  power  of  eminent  do- 
main. 

The  cases  where  the  party  causing  the  injury  had  the 
right  to  construct  and  maintain  the  injurious  cause  under 
its  power  of  eminent  domain,  but  did  not  secure  com- 
pensation, are  more  analogous,  and  the  measure  of  dam- 
ages there  applied  should  be  more  appropriate;  (a)  ob- 
structions of  a  stream ;  Chestnut,  etc.,  Co.  v.  Rutter,  4 
S.  &  R.  6;  Pbg.,  etc.,  Co.  v.  Gilleland,  56  Pa.  445;  Wood- 
ward &  Vincent  v.  Webb,  65  Pa.  254;  Fredericks  v. 
Penna-  Canal  Co.,  148  Pa.  317 ;  Riddle  et  al.  v.  Delaware 
County,  156  Pa.  643 ;  Duffy  v.  York,  etc.,  Co.,  242  Pa. 
146 ;  Smeltzer  v.  Ford  City  Boro.,  246  Pa.  560 ;  Keats  v. 
Gas  Co.,  29  Pa.  Superior  Ct.  480 ;  Miller  v.  Buffalo,  etc., 
Co.,  29  Pa.  Superior  Ct.  515;  Dutton  v.  Phila.,  etc.,  Co., 
32  Pa.  Superior  Ct.  630 ;  Engle  v.  Luzerne,  etc.,  Co.,  36 
Pa.  Superior  Ct.  311 :  Metzgar  v.  Lycoming  Twp.,  39  Pa. 
Superior  Ct.  602 ;  Matteson  v.  New,  etc.,  Co.,  40  Pa.  Su- 
perior Ct.  234;  in  none  of  these  cases  did  the  party  hav- 
ing the  right  of  eminent  domain  exercise  the  right  eo 
nomine;   (b)  diversion  of  the  stream  to  the  injury  of  a 
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lower  riparian  owner:  Pa.  R.  R.  Co.  v.  Miller,  112  Pa. 
34;  Lord  v.  Meadville  Water  Co.,  135  Pa.  122;  Clark  v. 
Pa.  B.  R.  Co.,  145  Pa.  438;  Hogg  v.  Connellsville  Water 
Co.,  168  Pa.  456;  Mott  v.  Consumer's,  etc.,  Co.,  188  Pa. 
521;  Standard,  etc.,  Co.  v.  Butler,  etc.,  Co.,  5  Pa.  Su- 
perior Ct.  563;  Craig  v.  Boro.  of  Shipgensburg,  7  Pa. 
Superior  Ct.  526;  Irving's  Executors  v.  Media,  10  Pa. 
Superior  Ct.  132,  affirmed  in  194  Pa.  648;  Craig  v.  Boro. 
of  Shippensburg,  11  Pa.  Superior  Ct.  490;  these  cases 
all  hold  that  a  recovery  may  be  had  in  trespass  for  all 
injuries  sustained,  and  some  hold  that  successive  actions 
can  be  maintained  until  the  right  of  eminent  domain 
is  asserted;  we  then  meet  a  line  of  cases,  beginning 
with  Miller  v.  Hanover,  etc.,  Co.,  240  Pa.  393,  and  Wagner 
V.  Purity  Water  Co.,  24i  Pa.  328,  continued  in  Bider  v. 
York,  etc.,  Co.,  251  Pa.  18;  255  Pa.  196;  to  which  may  be 
added  Fouss  v.  Tipton  Water  Co.,  251  Pa.  68;  in  all  of 
which  the  action  was  trespass,  and  the  corporation  had 
the  power  of  eminent  domain,  but  made  no  attempt  to  as- 
sert or  exercise  it  before  suit ;  the  exclusive  measure  of 
damages  in  all  but  the  last  case  was  held  to  be  the  differ- 
ence in  market  value  of  the  land  injured  before  and  after 
the  taking,  that  is,  the  diversion  of  the  water  to  the  injury 
of  the  lower  riparian  owner. 

In  Fouss  V.  Tipton  Water  Co.,  supra,  Pottbb,  J.,  said 
(72) :  "We  are  impressed  with  the  thought  that  in  a  case 
such  as  this  where  the  real  estate  is  untouched  and  the 
interference  is  only  with  the  water  i)Ower,  the  proper 
measure  of  damages  should  be  the  value  of  the  water 
power  which  is  taken." 

Plaintiff  in  this  case  asserts  his  right  to  damages  for 
the  permanent  injury  to  his  land,  and  also  transient  dam- 
ages for  injuries  to  gathered  crops  and  other  personal 
property  stored  on  the  land,  resulting  from  floods  caused 
by  the  negligent  manner  in  which  defendant's  dam  is  con- 
structed and  maintained.  This  claim  necessitates  a  wide 
examination  of  the  authorities  which  necessarily  cannot 
be  confined  to  water  cases. 
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In  McClinton  v.  Pbg.,  etc.,  Co.,  66  Pa.  404,  Agnbw,  J., 
said  (409) :  "The  owner  may  waive  his  constitutional 
right  to  insist  on  ousting  the  trespasser,  and  proceed 
for  compensation,  which,  upon  being  made,  will  divest 
his  title  and  vest  it  in  the  company,  leaving  them  liable 
only  for  the  prior  trespass.  This  much  is  said  in  Borough 
of  Harrisburg  v.  Crangle,  3  W.  &  S.  464,  and  there  can  be 
no  objection  to  the  doctrine,  for  it  is  still  in  the  power  of 
the  company  to  proceed  to  appropriate  the  land  for  fu- 
ture use,  notwithstanding  the  tortious  character  of  the 
original  entry,  for  which  it  is  left  to  answer.  The  owner's 
right  to  damages  for  the  trespass  is  a  vested  right  of 
which  he  cannot  be  deprived,  but  as  to  the  use  which  is 
yet  to  come,  the  legal  remedy  for  appropriation  and  com- 
pensation may  be  exercised  by  either  party.  The  petition, 
properly  used,  is  not  for  the  recovery  of  past  damages 
under  an  unlawful  entry,  but  for  compensation  for  a  right 
to  be  invested  in  the  company.  Though  the  latter  is  often 
denominated  damages  its  subject  is  essentially  different 
from  the  former.  It  is  called  damages  only  in  the  sense 
of  an  unliquidated  demand,  but  in  its  nature  it  is  the 
price  of  a  purchased  privilege.  On  the  contrary  the  claim 
for  a  tortious  entry  and  illegal  user  of  the  land  is  purely 
and  properly  damages." 

In  McFadden  v.  Johnson,  72  Pa.  335,  the  case  cited  by 
Elkin,  J.,  as  the  basis  of  his  idea  on  the  measure  of  dam- 
ages in  the  water  cases,  the  principle  in  the  McClinton 
case  was  reannounced  and  approved. 

In  Dimmick  v.  Brodhead,  75  Pa.  464,  Agnbv7,  J.,  said 

(466) :  "It  has  been  settled that  it  is  trespass  in  a 

private  corporation  to  take  land  for  a  public  use  without 
first  making  compensation,  or  giving  adequate  security 
therefor.  The  constitutional  provision  is  express  that 
this  must  be  done  ^before  such  property  shall  be  taken.' 

It  had  been  held  that  it  was  not  necessary  that  the 

compensation  should  be  actually  ascertained  and  paid  be- 
fore appropriation,  it  being  suflBcient  if  an  adequate 
remedy  was  provided  as  a  means  of  obtaining  it  without 
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unreasonable  delay.    But  the  remedy  is  illusory  in  the 

case  of  a  private  corporation It  was  different  where 

the  State  herself  exercised  her  own  power Her  abil- 
ity to  compensate  in  the  end  is  undoubted.  The  entry  in 
this  case  before  the  approval  of  the  bond  was  a  trespass, 
and  as  such  the  common  law  remedy  is  applicable.^^ 

The  rule  was  qualified,  in  Justice  v.  Nesquehoning,  etc., 
Co.,  87  Pa.  28,  to  the  extent  that  the  railroad  did  not 
stand  in  the  position  of  a  mere  trespasser  in  its  rights  in 
the  structures  placed  upon  the  right-of-way  for  the  pur- 
poses of  its  operation,  as  it  had  the  right  to  continue  and 
condemn  the  land. 

In  Selheimer  v.  Elder,  98  Pa.  154,  it  was  held  that  the 
right  to  claim  damage  for  a  tortious  entry  was  such  an 
uncertain  right  that  it  could  not  be  attached  under  an 
attachment  execution,  expressly  distinguishing  such  a 
right  from  the  right  to  damages  in  eminent  domain  pro- 
ceedings. 

In  Gilmore  v.  Pbg.,  etc.,  Co.,  104  Pa.  275,  Mbboue,  J., 
said  (281) :  "The  whole  work  in  constructing  the  road 
on  the  land  of  the  plaintiffs  was  in  the  month  of  June, 
1879.  Corn  and  potatoes  were  then  growing  on  it.  They 
were  probably  planted  in  April  or  May.  Their  destruc- 
tion in  making  the  road  was  claimed  as  an  item  of  dam- 
age. The  evidence  covered  by  the  second  assignment  ap- 
pears to  have  been  admitted  under  the  view  that  no  dam- 
ages should  be  allowed  for  this  item,  if  the  plaintiffs 
knew  when  planting  them  that  stakes  indicating  location, 
had  previously  been  set  there,  and  the  defendant  was  en- 
gaged in  constructing  the  road  on  adjoining  lands.  This 
is  a  misapprehension  of  the  law,  under  the  undoubted 
facts  of  the  case.  Conceding  that  stakes  had  been  set  on 
the  ground,  either  in  1868  or  1869,  or  not  until  1871,  or 
at  each  time,  as  it  is  shown  two  lines  were  run,  the  de- 
fendant thereby  acquired  no  right  to  take  possession  and 
occupy  the  lands.  Actual  payment  of  damages  or  securi- 
ty therefor  duly  approved  must  precede  the  taking.  The 
plaintiffs  were  under  no  legal  obligation  to  refrain  from 
Vol.  Lxxn — 36 
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using  their  property  by  reason  of  any  expectation  that 
the  defendant  might  afterwards  take  it  Although  the 
compensation  is  usuaDy  called  damages^  yet  it  is  in  fact 
the  consideration  or  price  of  a  privil^e  purchased. 
Until  the  company  made  a  permanent  location,  it  was  not 
liable  for  damages  under  the  statute.  When  these  crops 
were  planted  it  had  not  made  such  location,  nor  had  it 
given  the  required  security If  the  plaintiffs  had  re- 
frained from  using  their  lands  for  the  eight  or  ten  years 
which  intervened  between  the  running  of  the  first  line 
and  the  final  location  of  the  road,  it  was  very  clear  they 
could  not  have  recovered  damages  for  that  interval  of 
time^' 

In  Phila.,  etc.,  Co.  v.  Cooper,  105  Pa.  239,  it  was  held 
that  the  landowner  could  maintain  ejectment  to  recover 
lands  from  a  railroad  where  compensation  was  not  se- 
cured ;  an  exception  to  this  rule  is  treated  in  Oliver  v. 
Pbg.,  etc.,  Co.,  131  Pa.  408,  where  it  was  held  that  if  the 
owner  sits  quiescent  and  allows  large  sums  of  money  to 
be  spent  on  improvements  he  cannot  maintain  ejectment 
for  the  lands  where  the  entry  and  use  are  trespasses. 
This  case  was,  however,  decided  on  the  theory  of  estopi)el. 

In  Keil  v.  Chartiers,  etc.,  Co.,  131  Pa.  466,  Williams,  J., 
said  (473) :  "The  appellant  (a  gas  company)  is  a  cor- 
poration clothed  with  the  right  of  eminent  domain 

The  entry  having  been  made  without  payment  of  the  dam- 
ages, or  the  oflfer  of  security  therefor,  was  unauthorized, 
and  trespass  will  lie  to  recover  for  the  breach  of  the  close. 
The  subsequent  tender  of  a  bond,  and  proceedings  for  the 
condemnation  of  the  land,  do  not  divest  the  ri^t  of  ac- 
tion for  the  trespass,  although  they  transfer  the  adjust- 
ment of  the  damages  necessarily  consequent  upon  the 
entry  under  the  right  of  eminent  domain  from  the  com- 
mon law  action  to  the  statutory  proceeding.  The  right  to 
sue,  however,  vested  at  the  commission  of  the  trespass 

and  damages  for  the  breach  of  the  close,  and  for 

any  deprivation  of  the  use,  or  other  injury  sustained  prior 
to  the  tender  of  the  bond,  are  recoverable  in  this  action. 
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But  for  the  permanent  injury  by  reason  of  the  appropri- 
ation of  part  of  Keil's  lot,  and  the  effect  of  such  appropri- 
ation on  the  remainder,  the  damages  are  secured  by  the 
bond,  and  will  be  assessed  in  the  proceeding  instituted  for 
the  purpose  and  now  pending." 

In  Graham  v.  Pbg.,  etc.,  Co.,  145  Pa.  504,  Clark,  J., 
said  (513) :  "For  redress  of  the  injuries  resulting  from 
this  invasion  [an  entry  without  filing  a  bond]  of  the 
plaintiflPs  rights,  he  had,  of  course,  his  remedy  by  an 
action  of  trespass.  The  effect  of  the  subsequent  statutory 
proceeding  to  assess  damages  was  to  divest  the  title  as  of 
the  date  of  filing  the  bond.  In  the  action  of  trespass,  if 
one  had  been  brought,  the  plaintiff  would  have  been  en- 
titled to  recover  damages  for  the  tortious  entry,  and  for 
any  injuries  he  suffered  from  that  date  until  the  title  of 
the  right-of-way  was  vested  in  the  company,  not  as  these 
injuries  affected  the  value  of  the  land  but  the  enjoyment 
of  it ;  whereas,  in  the  proceeding  to  assess  damages  under 
the  statute,  the  measure  of  damages  would  be  computed 
upon  the  value  of  the  land,  unaffected  by  the  obstruction 
of  the  plaintiff's  road,  and  its  value  as  affected  by  it.  The 
action  of  trespass  is  for  the  recovery  of  the  damages  ac- 
crued in  the  past,  whilst  the  assessment  under  the  statute 
is  for  the  price  of  a  permanent  right  or  privilege  to  be 
enjoyed  in  the  future;  but  that  price  must  be  settled 
upon  a  consideration  of  the  value  of  the  land  at  the  time 
of  its  lawful  appropriation,  as  it  was  or  in  the  condition 
it  was  before  the  railroad  was  constructed,  and  its  value 
afterwards In  estimating  the  injury  done  to  the  plain- 
tiff in  the  taking  of  his  land  for  right-of-way,  the  value  of 
the  land,  unaffected  by  the  construction  of  the  railroad, 
is  necessarily  referable  to  some  previous  condition,  for 
the  railroad  at  the  time  of  the  filing  of  the  bond,  was  in 
full  operation :  we  must  go  back  to  the  time  of  the  orig- 
inal entry,  to  ascertain  the  condition  of  the  land  upon 
which  the  value  is  to  be  computed  as  of  the  date  of  the 
actual  and  lawful  appropriation.''  The  learned  judge 
then  proreods  to  point  out  how  the  principles  of  laches, 
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estoppel  and  waiver  influenced  the  court  in  adopting  a 
different  theory  in  Wheeling,  etc.,  Co.  v.  Warrell,  122  Pa. 
613;  Allegheny,  etc.,  Co.  v.  Colwell,  2  Mona.  300;  and 
OUver  V.  Pbg.,  etc.,  Co.,  131  Pa.  408. 

The  rule  of  the  divisibility  of  damages  has  been  recog- 
nized in  the  latest  cases  in  both  the  Supreme  and  Supe- 
rior Court :  see  Shevalier  v.  P.  T.  Co.,  22  Pa.  Superior 
Ct.  506;  Crider  v.  Pbg.,  etc.,  Co.,  54  Pa.  Superior  Ct.  587; 
Speer  v.  Monongahela,  etc.,  Co.,  255  Pa.  211 ;  Underwood 
V.  Penna.,  etc.,  Co.,  255  Pa.  553. 

While  the  law  is  undoubted  in  regard  to  takings  by 
railroads,  under  the  power  of  eminent  domain,  there 
seems  to  be  differences  in  the  application  of  the  principle 
to  cases  where  water  companies  have  entered  upon  land 
or  water  rights  under  the  Act  of  1874  and  subsequent 
legislation. 

In  Lord  v.  Meadville  Water  Co.,  135  Pa.  122,  a  case 
of  the  diversion  of  water,  Paxson,  J.,  said  (131) :  "It  was 
conceded  upon  the  argument  that  the  company  had  the 
right  to  divert  it  under  its  power  of  eminent  domain. 
But  it  has  never  exercised  such  rights.  To  do  so  involves 
compensation  to  those  who  are  or  may  be  injured  by 
such  diversion.  Compensation  was  not  made  nor  security 
tendered A  taking  without  compensation  is  a  tres- 
pass ;  as  much  so  as  the  taking  of  land  by  a  railroad  com- 
pany to  construct  its  road  without  making  compensation 
or  filing  a  bond  with  security,  as  provided  by  law.  Where 
the  power  to  take  exists,  it  must  be  exercised  according  to 
law.  If  it  is  not  the  corporation  so  taking  becomes  a  tres- 
passer.''  That  this  decision  is  still  the  law  in  this  respect 
might  well  be  inferred  from  the  opinion  of  Moschziskbb, 
J.,  in  Wadsworth  v.  Mfrs.  Water  Co.,  256  Pa.  106,  where 
it  is  said  (111) :  "Section  34  of  the  Act  of  April  29, 1874, 
P.  L.  73,  confers  the  right  of  eminent  domain  upon  water 
companies  and  authorizes  such  corporations  before  they 
^shall  proceed  to  occupy  the  land  to  agree  with  the  owner 
or  owners  thereof  for  the  purchase  of  so  much  thereof  as 
may  be  necessary  but  in  case  they  cannot  agree  proceed- 
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Ings  [to  condemn]  shall  be  had.'  Section  41  of  the  same 
statute  provides  ^in  all  cases  in  which,  under  the  provi- 
sions of  this  act,  any  corporation  is  permitted  to  take 
lands,  and  the  said  corporation  cannot'  agree  with  the 
owner  or  owners  upon  the  compensation,  the  court  of 
common  pleas  of  the  proper  county  shall  appoint  five 
freeholders  and  they  shall  estimate  and  determine  the 
value  of  said  lands.'  This  act  plainly  contemplates  that 
in  each  instance,  where  a  water  company  desires  to  ac- 
quire property,  for  a  reservoir  or  other  public  purpose, 
the  corporation  must  make  an  effort  to  agree  with  the 
owner  upon  a  purchase-price  before  resorting  to  con- 
demnation proceedings.  Therefore  it  follows  as  a  matter 
of  course  that,  when  in  any  given  case  this  prerequisite  is 
observed,  and  negotiations  are  successfully  carried 
through  to  an  accomplished  purchase,  in  subsequent  legal 
proceedings  to  gain  possession  of  other  lands  needed  for 
the  same  public  improvement,  all  such  prior  purchases 
must  be  considered  and  treated  as  though  made  in  due 
course  of  the  exercise  of  the  right  of  eminent  domain,  and 
not  as  separate  private  transactions." 

In  Stauflfer  v.  N.  Stroudsburg  Boro.,  215  Pa.  143,  a 
per  curiam  aflftrmance,  the  court  below,  approving  Gra- 
ham V.  Pbg.,  etc.,  K.  Co.,  145  Pa.  504,  514,  held  that  in 
a  water  company  case  the  damag^^s  should  be  recoverable 
as  of  the  filing  of  security,  but  they  should  be  measured 
as  of  the  difference  in  market  value  before  and  after  the 
original  unlawful  taking. 

In  Miller  v.  Hanover,  etc.,  Co.,  240  Pa.  393,  the  parties 
asked  for  damages  for  a  permanent  injury  and  were  al- 
lowed to  recover,  although  the  water  company  sought  to 
limit  the  damages  to  the  accrued  trespass  injuries.  The 
court  refused  to  confine  them  to  this  standard.  Speer  v. 
Monongahela,  etc.,  Co.,  255  Pa.  211,  however  holds  that  a 
railroad  can  abandon  a  right-of-way  located  and  appro- 
priated at  any  time  before  the  bond  is  filed  or  compensa- 
tion made  and  be  liable  only  for  damages  in  trespass. 
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In  Wagner  v.  Purity  Water  Co.,  241  Pa.  328,  Emcln,  J., 
said  (334),  citing  the  Miller  case:  "It  is  further  con- 
tended that  the  learned  court  below  erred  in  instructing 
the  jury  as  to  the  proper  measure  of  damages.  The 
plaintiff  was  permitted  to  recover  for  special  damages  to 
his  mill  property  without  reference  to  the  rule  which 
makes  the  difference  in  value  before  and  after  the  injury 
was  committed  the  measure  of  his  compensation.  Clearly 
this  was  error  if  there  was  a  permanent  injury,  and  as 
we  view  the  record  this  was  not  seriously  disputed.  In 
such  cases  the  presumption  of  law  is  that  such  an  ap- 
propriation as  appellant  made  was  a  permanent  one,  and 
the  burden  was  on  the  plaintiff  to  show  the  contrary: 
Carpenter  v.  Lancaster,  212  Pa.  581.  As  to  the  measure 
of  damages  the  rule  is  the  same  whether  the  original 
entry  or  appropriation  was  lawful  or  unlawful :  McPad- 
den  V.  Johnson,  72  Pa.  336.  In  the  very  recent  case  of 
Miller  v.  Hanover  &  McSherry  town  Water  Company,  240 
Pa.  393,  it  was  held  that  the  diverting  of  a  stream  with- 
out paying  or  securing  compensation  to  a  lower  riparian 
owner  is  a  trespass,  and  where  the  injury  is  permanent 
there  may  be  a  recovery  on  that  basis  and  the  deprecia- 
tion in  value  of  the  land  injured  is  the  proper  measure  of 
damages.  This  is  the  last  utterance  of  our  court  on  the 
question  and  it  rules  the  present  case  as  to  the  proper 
measure  of  damages  if  the  injury  was  of  a  permanent 
character." 

In  Eider  v.  York,  etc.,  Co.,  251  Pa.  18,  Elkin,  J.,  said 
(20) :  "The  plaintiff  sued  in  trespass  to  recover  damages 
for  the  alleged  unlawful  diversion  of  the  waters  of  a 
stream  to  the  injury  of  the  complaining  riparian  owner. 

The  defendant  company  contended  in  the  court 

below,  and  contends  here,  that  the  building  of  the  dam  in 
the  stream  was  a  permanent  obstruction,  and  this  having 
caused  the  injuries  about  which  complaint  is  made,  the 
measure  of  damages  is  the  difference  in  market  value  of 
the  lands  before  and  after  the  injury.  It  is  ably  argued 
for  appellee,  and  the  argument  is  supported  by  numerous 
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authorities  called  to  our  attention^  that  one  whose  land 
is  injured  is  not  bound  to  assume  that  the  obstruction 
complained  of  will  be  a  permanent  one,  so  as  to  require 
him  to  sue  for  damages  up<m  the  basis  of  a  x>ermanent  in- 
jury; but  that  he  has  the  right  to  regard  the  trespass  as 
of  a  transient  character,  and  instead  of  bringing  one 
action  for  the  whole  injury  to  the  value  of  his  property  re- 
sulting from  the  original  obstruction  he  may  sue  for  the 
amount  of  such  injury  as  he  suffers  from  its  continuance. 
Where  the  facts  warrant  their  application  both  positions 
are  sound  in  principle  and  equally  well  supported  by 
precedent  and  authority.  But  it  does  not  follow  that  the 
damages  in  every  case  of  this  general  character  should  be 
determined  upon  this  basis.  What  rule  should  be  applied 
depends  very  largely  upon  the  facts  of  each  particular 
case  in  which  the  question  arises.  In  our  own  State  more 
or  less  confusion  has  arisen  in  determining  what  rule 
should  be  applied  as  the  proper  measure  of  damages  in 
actions  of  this  kind.  This  court  has  taken  occasion  to 
review  the  authorities  in  several  recent  cases,  and  as  a 
result  it  must  be  accepted  as  finally  settled  in  this  juris- 
diction that  where  the  injury  to  real  estate  is  permanent, 
the  measure  of  damages  is  the  difference  in  market  value 
before  and  after  the  injury,  or  the  cost  of  removing  the 
obstruction,  whichever  is  the  lower  amount.  This  was 
the  view  expressed  by  our  Brother  Pottbr  in  Rabe  v. 
Shoenberger  CJoal  Co.,  213  Pa.  252,  in  which  many  of  our 
cases  are  referred  to  and  commented  upon.  The  deci- 
sion in  that  case  simply  followed  what  had  been  decided 
in  many  previous  cases,  and  it  stands  as  authority  upon 
the  question  of  the  proper  measure  of  damages  where  the 

injury  to  real  estate  is  permanent The  same  question 

was  considered  in  Wagner  v.  Purity  Water  Co.,  241  Pa. 
328,  in  which  it  was  held  that  the  proper  measure  of  dam- 
ages where  a  water  company  appropriated  the  waters  of 
a  stream  without  exercising  the  power  of  eminent  domain 
was  the  diflferwice  in  market  value  of  the  land  of  a 
riparian  owner  before  and  after  the  appropriation.    In 
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that  case  as  in  the  present  one  the  action  was  in  trespass^ 
but  it  was  conceded  that  the  Purity  Water  Company  had 
the  power  of  eminent  domain,  which  is  a  disputed  ques- 
tion in  the  case  at  bar.  Appellant  insists  that  the  case 
just  cited  rules  the  present  one  upon  the  question  of  the 
proper  measure  of  damages,  while  the  appellee  contends 
that  it  has  no  application  because  the  injuries  complained 
of  here  were  not  permanent.  One  expression  in  the 
Wagner  case  needs  explanation.  It  was  there  stated  that 
as  to  the  measure  of  damages  ^the  rule  is  the  same  wheth- 
er the  original  entry  or  appropriation  was  lawful  or  un- 
lawful/ and  McFadden  v.  Johnson,  72  Pa.  335,  was  cited 

to  sustain  this  proposition What  we  did  intend  to 

say  in  the  Wagner  case,  and  what  we  repeat  now,  is  that 
a  water  company  vested  with  the  power  of  eminent  do- 
main, but  having  entered  the  land  or  appropriated  the 
water  without  exercising  the  power  as  the  statutes  re- 
quire is  answerable  in  the  same  measure  of  damages  to 
the  landowner  as  if  the  original  entry  or  appropriation 
had  been  lawfully  made.  This  means  that  the  proper 
measure  of  damages  in  such  cases  is  the  difference  in  the 
market  value  of  the  land  affected  before  and  after  the 
injury ......  If  the  jury  should  find  that  the  injuries  com- 
plained of  were  permanent  in  character,  the  measure  of 
damages  would  be  the  difference  in  market  value  of  the 
lands  affected  before  and  after  the  injury;  on  the  other 
hand,  if  the  jury  should  find  that  the  injuries  were  of  a 
transient  character,  appellee  can  recover  special  damages 
under  the  rule  applicable  to  such  cases.  These  sugges- 
tions only  apply  in  the  event  it  should  be  held  that  api)el- 
lant  is  not  invested  with  the  right  of  eminent  domain." 

Any  doubt  remaining  after  this  decision  was  set  at 
rest  by  the  subsequent  case  of  Rider  v.  York,  etc.,  Co.,  255 
Pa.  196,  where  the  company,  having  been  found  to  be 
I)ossessed  of  the  power  of  eminent  domain,  was  held  liable 
only  for  the  injury  to  the  market  value  of  the  property. 
Walung,  J.,  says,  however,  (199) :  "The  damage  to 
plaintiflPs  premises  resulted  when  the  water  was  diverted 
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by  the  construction  of  the  dam  in  1908^  and  he  was  prima 
facie  entitled  to  compensation  for  the  delay :  Hoffman  v. 
Phila.,  250  Pa.  1.^' 

Before  going  further  it  becomes  necessary  to  refer  to 
two  cases,  decided  since  the  Purity  Water  Case :  Kraft  v. 
Hanover,  etc.,  Co.,  242  Pa.  114,  and  Duffy  v.  York,  etc., 
Co.,  242  Pa.  146,  where  the  defendant  had  the  power 
of  eminent  domain ;  transitory  damages  were  permitted 
and  judgments  therefor  affirmed  by  the  Supreme  Court. 
The  former  was  a  case  of  diversion  of  the  water  to  the 
injury  of  a  lower  riparian  owner,  and  the  latter  was  a 
case  like  the  present  one,  where  water  was  backed  up  on 
the  upper  riparian  owner,  and  floods  injured  his  prop- 
erty. Nothing  appears  in  the  report  of  either  case  to  in- 
dicate the  parties  were  not  satisfied  with  the  application 
of  this  measure  of  damages  and  they  are  not,  therefore,  in 
direct  conflict  with  the  Purity  case. 

The  law  is  settled  that  where  the  injury  to  real  estate 
is  permanent,  no  matter  whether  the  property  has  been 
lawfully  appropriated  or  not  by  a  water  company  having 
the  power  of  eminent  domain,  the  measure  of  damages  is 
the  difference  in  the  market  value  of  the  land  before  and 
after  the  taking:  Rider  v.  York.,  etc.,  Co.,  251  Pa.  18. 
What,  then,  has  become  of  the  rights  of  a  landowner  to 
recover  for  the  trespass  before  the  lawful  taking,  the  right 
of  action  for  which  all  our  cases  recognize?  The  land- 
owner is  to  get  damages  estimated  as  of  the  date  of  the 
original  appropriation,  and  assessed  as  of  the  date  of  the 
giving  of  security,  under  Graham  v.  Pbg.,  etc.,  Co.,  145 
Pa.  504,  and  Stauffer  v.  E.  Stroudsburg  Boro.,  215  Pa. 
143 ;  the  privilege  to  use  the  rights  taken,  which  is  paid 
for  by  this  measure  of  damages  dates  only  from  the  giving 
of  the  security  or  payment  of  compensation,  as  provided 
for  by  the  Act  of  1874. 

There  remains  the  right  to  expect  compensation  in 
some  form  or  other  for  the  interference  with  the  enjoy- 
ment of  the  property  while  the  company's  occujmtion  re- 
mains a  trespass.    It  is  remarkable  that  this  element  of 
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damages  should  have  ezifited  bo  long^  side  by  side,  with 
the  right  to  compensation  in  eminent  domain  without 
being  merged  therewith  and  formed  into  an  item  of  the 
general  damages  recoverable  in  the  statutory  proceed- 
ings or  the  action  of  trespass  which  serves  as  a  substitute 
therefor,  where  the  primary  taking  is  a  trespass,  which 
subsequently  becomes  a  rightful  exercise  of  the  power 
of  eminent  domain.  The  landowner  has,  <rf  course,  the 
right  to  an  instruction  to  the  jury  that  he  is  ^ititled  to 
damages  for  the  delay  in  payment  ot  compensaticm,  pro- 
vided he  has  not  unreasonably  refused  the  compensation 
6ffered.  The  gradual  growth  of  this  doctrine  may  be 
traced  through  the  older  cases  where  such  damages  were 
considered  in  arriving  at  the  amount  of  compensation  to 
which  the  injured  landowner  was  entitled. 

The  cases  in  which  this  rule  has  been  applied  run  the 
gamut  of  the  various  exercises  of  the  right  of  eminent  do- 
main, by  all  sorts  of  corporations,  and  has  been  applied, 
with  some  distinctions  in  trespass  cases,  where  there  was 
no  i)ower  of  eminent  domain,  and  where  such  power  ex- 
isted. This  additional  item  of  damages  would  fill  in  the 
gap,  in  the  present  case,  between  the  entry  or  appropri- 
ation, and  the  time  when  defendant  secured  the  compen- 
sation (which  might  be  considered  the  date  of  the  filing 
of  this  appeal,  at  which  time,  a  bond  was  filed  to  cover 
appellee's  judgment,  and  api)ellant  water  company  took 
the  position  that  its  taking  was  in  the  ex^'cise  of  its 
I)owep  of  eminent  domain). 

A  culmination  of  this  doctrine  may  be  found  in  the  Act 
of  June  1,  1915,  P.  L.  625,  which  provides  that  '"in  all 
cases  where  private  property  is  taken,  injured  or  de- 
stroyed by  municipal  corporations  invested  with  the 
privilege  of  taking  private  property  for  public  use,  the 
damages  caused  by  such  taking,  injury  or  destruction 
shall  bear  interest  at  the  rate  of  six  per  centum  per 
annum,  and  from  the  date  of  such  taking,  injury  or  de- 
struction thereof."  This  act  has  recently  been  declared 
unconstitutional  in  Penna.  Co.  v.  Phila.,  262  Pa.  439,  but 
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this  does  not  affect  the  preexisting  right  to  this  item  of 
damages,  as  appears  from  the  opinion  in  Whitcomb  v. 
Phila.,  264  Pa.  277. 

This  item  has  been  allowed  where  a  water  company 
lawfully  appropriated  part  of  a  stream  to  the  injury  of 
plaintiff's  mill :  Mengell's  Executors  v.  Mohnsville,  etc., 
Co.,  224  Pa.  120;  where  a  dam  owner,  without  asserting 
its  right  of  eminent  domain,  or  securing  compensation, 
obstructed  a  stream  and  caused  floods  to  injure  an  upper 
riparian  owner:  Duffy  v.  York,  etc.,  Co.,  242  Pa.  146; 
where  a  water  ccmipany,  without  asserting  its  right  of 
eminent  domain  until  trial,  and  without  securing  com- 
pensation, diverted  water  from  a  stream  to  the  injury 
of  a  lower  riparian  owner :  Rider  v.  York,  etc.,  Co.,  255 
Pa,  196. 

It  will  be  noticed,  that  in  the  case  at  bar,  the  court  be- 
low made  no  reference  to  this  element  of  plaintiff's  dam- 
ages, confining  them  strictly  to  the  injury  to  the  market 
value  of  the  land. 

Another  element  in  the  case  at  bar,  which  lends  un- 
certainty to  the  application  of  the  measure  of  damages,  is 
the  fact  that  the  injuries  sustained  are  partly  conse- 
quential, and  partly  an  actual  taking,  not,  however,  as- 
suming the  proportion  of  an  entire  dispossession  of  the 
landowner,  but  which  interferes  with  the  enjoyment  or 
use  of  his  land.  The  percolation  of  the  water  through 
the  subsoil,  and  destruction  of  its  capacity  for  drainage  is 
a  direct  taking,  and  the  recurring  danger  of  floods  is  an 
example  of  the  ordinary  nuisance. 

The  plaintiff  claims  the  dam  was  illegally  constructed 
and  maintained,  and  this  might  well  be,  for  the  Act  of 
June  25,  1913,  Section  2,  P.  L.  555,  provides  that  "from 
and  after  the  passage  of  this  act,  it  shall  be  unlawful  for 

any corporation to  construct  any  dam  or 

other  water  obstruction ;   or  in  any  manner  to 

change  or  diminish  the  course,  current,  or  cross  section 

of  any  stream  or  body  of  water without  the  consent 

or  i)ermit  of  the  water  supply  commission  of  Pennsyl- 
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yania  in  writing,  previously  obtained,  upon  written  ap- 
plication to  said  commission  therefor."  Defendant 
raised  the  breast  of  the  dam  in  1913,  whether  before  or 
after  June  25th,  does  not  appear;  neither  does  it  appear 
that  defendant  obtained  the  permission  of  the  water  sup- 
ply commission.  The  question  of  the  illegality  of  the  dam, 
and  its  negligent  maintenance  to  the  injury  of  the  plain- 
tiff, are  questions  of  fact  to  be  ascertained  by  a  jury  on 
a  further  trial. 

We  are,  however,  inclined  to  the  view  that  Rider  v. 
York,  etc.,  Co.,  251  Pa.  18,  makes  no  distinction  in  the 
rule  of  damages  in  this  class  of  cases,  whether  the  cause 
of  the  injury  is  technically  illegal  or  not,  and  the  failure 
of  the  defendant  to  comply  with  the  provisions  of  the 
water  supply  act  would  be  a  matter  for  the  proper  oflScers 
of  the  State  to  take  up  and  correct. 

Notwithstanding  the  cases  heretofore  considered,  it 
does  not  seem  to  be  either  right  or  just  to  hold  that  de- 
fendant, under  its  power  of  eminent  domain,  can  so  main- 
tain an  obstruction  in  the  water  course  that  plaintiff  will 
perpetually  be  subjected  to  unnecessary  injury  from 
floods,  or  that  defendant  could  purchase  such  an  ease- 
ment, willy  nilly.  Such,  however,  will  be  the  effect  of  ap- 
plying the  rule  of  the  Purity  and  the  Rider  cases  to  the 
facts  of  this  case.  The  measure  of  damages  laid  down  in 
those  cases  is  either  inapplicable  to  the  situation  in  this 
case,  or  the  legislature  should  correct  the  apparent  fail- 
ure of  the  law  to  compensate  i)ersons  whose  property  is 
injured. 

In  Ganster  v.  Metropolitan,  etc.,  Co.,  214  Pa.  628; 
Hartman  v.  Pbg.,  etc.,  Co.,  11  Pa.  Superior  Ct.  438;  23 
Pa.  Superior  Ct.  360,  nuisances  in  the  nature  of  vibra- 
tion, and  other  subtle  injuries  to  adjoining  property, 
were  compensated  for  as  transient  injuries,  even  though 
the  acts  compensated  for  were  a  lawful  exercise  of  de- 
fendant's riffht  to  operate  under  its  charter. 

The  paucity  of  cases  on  the  question  of  compensation 
for  consequential  injuries,  such  as  were  compensated  for 
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in  the  last  considered  cases^  is  due  to  the  peculiarities  of 
former  Pennsylvania  Constitutions.  Where  the  agency 
causing  the  injury  was  endowed  with  the  right  of  eminent 
domain,  no  liability  existed  for  consequential  injuries 
before  the  Constitution  of  1874.  Section  8,  Article  XVI, 
of  the  Constitution  of  1874,  gave  a  right  to  damages  for 
consequential  injuries  arising  from  the  exercise  of  the 
power  of  eminent  domain :  see  Jackman  v.  Bosenbaum 
Co.,  263  Pa.  158,  168.  It  thus  appears  that  the  giv- 
ing of  damages  for  consequential  injuries  caused  by  the 
exercise  of  the  right  of  eminent  domain  is  comparatively 
new  in  our  law. 

In  Pbg.,  etc.,  Co.  v.  Gilleland,  56  Pa.  445,  it  was  held 
that  a  railroad  had  no  power  of  eminent  domain  to  erect 
a  causeway  and  culvert  over  a  stream  in  such  a  way  as  to 
be  inadequate  to  vent  the  ordinary  flood  waters  of  a 
stream ;  that  the  damages  arising  from  the  failure  to  build 
a  sufficient  culvert  was  no  part  of  the  damages  to  be 
estimated  by  the  jury  of  view,  but  were  recoverable  as  for 
a  tort  whenever  they  accrued. 

In  Fredericks  v.  Penna.,  etc.,  Co.,  148  Pa.  317,  an  upper 
riparian  owner  was  allowed  to  recover  for  damages  to  his 
crops,  in  separate  years,  resulting  from  a  permanent  ob- 
struction of  a  stream. 

In  Riddle  v.  Delaware  County,  156  Pa.  643,  the  injured 
landowner  elected  to  ask  damages  for  the  permanent  in- 
jury to  his  property  arising  from  floods;  the  Supreme 
Court  sustained  a  judgment  based  on  that  measure. 

In  Dufify  V.  York,  etc.,  Co.,  242  Pa.  146,  the  injured 
upper  riparian  owner  sued  in  trespass  for  transient  in- 
juries arising  from  ordinary  floods  being  cast  upon  his 
land,  and  judgment  for  transient  damages  was  affirmed 
by  the  Supreme  Court. 

In  Miller  v.  Buffalo,  etc.,  Co.,  29  Pa.  Superior  Ct.  515, 
a  railroad  constructed  a  bridge  in  such  a  fashion  that  it 
caused  ice  jams  and  flooded  plaintiff's  land;  although 
he  had  already  recovered  damages  in  eminent  domain,  he 
was  allowed  to  recover  transient  damages. 
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In  Keats  v.  Gas  Co.,  29  Pa.  Superior  Ct.  480,  and 
Engle  V.  Luzerne,  etc.,  Co.,  36  Pa.  Superior  Ct.  311,  the 
obstruction  was  a  gas  pipe,  run  across  a  stream  in  such 
a  way  as  to  gather  debris  and  dam  up  the  waters  at  times 
of  flood ;  the  injured  upper  riparian  owner  was  allowed 
to  recover  transient  damages.  In  Metzgar  v.  Lycoming 
Twp.,  39  Pa.  Superior  Ct.  602,  a  judgment  for  transient 
damages  for  the  failure  of  a  township  to  provide  a  suf- 
ficient culvert  for  the  carrying  oflf  of  the  water  of  a  living 
stream  in  times  of  ordinary  flood,  was  affirmed.  The  ele- 
ment of  negligent  construction  and  maintenance  existed 
in  these  cases  as  it  does  in  the  case  at  bar. 

No  corporation  has  the  right  to  negligently  exercise  its 
power  of  eminent  domain  so  as  to  cause  unnecessary  in- 
jury to  an  owner.  In  the  case  at  bar,  the  jury  might  have 
inferred,  from  the  evidence,  that  defendant's  dam  had 
no  floodgates,  flushways,  or  spillways,  adequate  to  dis- 
pose of  the  ordinary  floods,  and  that  this  negligence  un- 
necessarily injured  X)ersonal  property  of  plaintiff  stored 
and  standing  on  the  land ;  that  defendant  made  a  negli- 
gent use  of  its  power  of  eminent  dcnnain  and,  therefore 
was  liable  for  the  consequences  in  damages  for  all  in- 
juries to  crops,  fences,  and  gathered  crops,  stored  on  the 
land ;  this  independent  of  the  damages  for  the  i)ermanent 
injury  in  rightfully  or  wrongfully  raising  the  level  of  the 
water  in  the  dam,  causing  the  water  to  percolate  through 
the  subsoil,  stop  the  drainage,  interfere  with  the  use  and 
thus  reduce  the  value  of  the  land. 

The  plaintiff  has,  therefore,  two  causes  of  action,  de- 
clared on  in  two  counts :  (1)  for  the  injury  to  the  drain- 
age, percolation  of  water  in  the  subsoil,  and  the  reduction 
of  the  productivity  of  the  land,  a  permanent  injury,  for 
which  he  is  entitled  to  damages  assessed  according  to 
the  measure  laid  down  in  the  Rider  cases;  and  (2)  for 
the  negligent  maintenance  of  the  dam,  without  adequate 
provision  for  ordinary  floods  which  destroyed  growing 
crops,  gathered  crops  and  fences,  for  which  transitory 
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damages  were  given  in  Duflfy  v.  York,  etc.,  Co.,  242  Pa. 

146. 

The  first  injury  arises  from  an  exercise  of  the  power 
of  eminent  domain,  which,  while  a  trespass,  nevertheless 
has  the  same  effect  as  a  rightful  exercise  in  that  the 
measure  of  damages  is  the  same ;  the  second  arises  from 
an  improper  use  made  of  the  obstruction,  which  defend- 
ant had  a  right  to  maintain,  but  not  in  the  form  in  which 
it  was  maintained.  It  could  not  purchase,  under  its 
I)Ower  of  eminent  domain  the  right  to  negligently  main- 
tain its  dam,  and  such  negligent  maintenance  was  a  sepa- 
rate and  distinct  trespass,  for  which  additional  damages 
of  a  transient  nature  may  be  recovered.  To  these  two 
elements  of  damages,  should  be  added,  damages  for  delay 
in  payment.  If  plaintiff  chooses  to  accept  such  damages, 
he  forfeits  his  right,  if  any  exists  after  the  Purity  Water 
case,  to  bring  an  action  for  the  interference  with  his 
property  under  the  doctrine  of  Graham  v.  Pbg.,  etc.,  Co., 
145  Pa.  504,  513.  It  will  be  noted  that  this  doctrine  was 
in  all  the  cases  up  to  the  last  named  case,  and  then  appar- 
ently fell  into  disuse,  being  only  referred  to  in  subsequent 
cases,  although  always  recognized  as  an  existing  rule. 
About  the  same  time,  the  doctrine  of  damages  for  delay 
began  to  appear  more  frequently,  until,  in  1915,  it  re- 
ceived legislative  sanction.  The  strongest  application  of 
this  rule  appears  in  Wayne  v.  Pa.  R.  R.  Co.,  231  Pa.  512, 
a  perfect  case  for  the  application  of  the  doctrine  of  the 
Graham  case.  It  follows  that  damages  for  delay,  have 
taken  the  place  of  damages  for  the  temporary  trespass,  in 
ascertaining  this  uncertain  element  of  the  injury. 

The  plaintiff  in  the  case  at  bar  has  a  right  to  damages 
for  the  permanent  injury  to  the  drainage  and  produc- 
tivity of  his  land;  Rider  v.  York,  etc.,  Co.,  255  Pa.  196; 
to  transient  damages  from  the  floods  negligently  cast 
upon  his  land  to  the  injury  of  his  crops,  gathered  and 
ungathered,  and  personal  proi)erty,  together  with  damages 
for  delay:  Duflfy  v.  York.,  etc.,  Co.,  242  Pa.  146.  This 
conclusion  makes  it  necessary  to  grant  a  rifew  trial  at  the 
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request  of  the  plaintiff  below,  that  he  may  have  the  jury 
find  the  amount  of  his  transitory  damages. 

The  remaining  question  affects  the  right  of  the  defend- 
ant to  a  new  trial.  To  what  period  does  plaintifl^s  right 
to  damages  extend,  to  the  date  of  his  purchase  of  the  land 
in  1912,  or  to  the  building  of  the  dam  in  the  early  nine- 
ties? 

In  Wagner  v.  Purity  Water  Co.,  241  Pa.  328,  Elkin, 
J.,  said  (333) :  "It  is  further  urged  that  the  appropriation 
of  the  water  of  the  stream  about  which  complaint  is  here 
made  was  of  a  permanent  nature;  this  permanent  taking 
occurred  before  plaintiff  acquired  title  to  the  mill  prop- 
erty which  it  is  alleged  was  injured  by  diverting  the 
water  from  its  natural  channels ;  and  that  any  damages 
resulting  therefrom  were  a  personal  claim  of  the  owner 
when  the  injury  occurred  and  do  not  run  with  the  land 
nor  pass  by  deed  unless  it  is  expressly  so  provided.  This 
argument  has  much  force  and  it  must  be  conceded  that  it 
is  difficult  to  reconcile  our  own  cases  in  which  different 
phases  of  this  question  have  been  considered.  If  there 
had  been  a  lawful  appropriation  in  the  first  instance  this 
rule  would  certainly  apply  and  all  of  our  cases  so  held. 
It  is  likewise  true  that  the  rule  has  been  held  to  apply  in 
many  cases  in  which  the  original  taking  was  unlawful 
but  permanent  and  continuous.  But  these  cases  depend- 
ed upon  their  peculiar  facts  and  it  cannot  be  fairly  said 
that  any  rule  of  general  application  is  deducible  from 
them.  In  such  cases  much  depends  upon  the  nature  of 
the  property  taken,  the  character  of  the  use  made  of  it, 
the  acquiescence  or  understanding  of  the  parties  at  the 
time  of  the  appropriation,  and  the  knowledge  or  intention 
of  the  landowner  when  the  injury  occurred.  There  is  no 
doubt,  even  in  those  cases  in  which  the  original  taking 
was  unlawful,  that  the  landowner  may  recover  damages 
on  the  basis  of  a  permanent  injury,  and  when  he  has  so 
recovered  no  subsequent  claim  for  damages  can  be  as- 
serted by  himself  or  his  successors  in  title.  As  applied  to 
the  case  at  bar,  the  safer  and  sounder  rule  would  seem  to 
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be  that  until  there  has  been  an  original  lawful  taking,  or 
until  damages  have  been  recovered  on  the  basis  of  a  per- 
manent unlawful  taking,  the  diversion  of  the  water  may 
be  treated  as  a  continuing  trespass  for  which  damages 
may  be  recovered  in  an  action  of  law.  Under  the  facts 
here  presented  the  original  appropriation  must  be  re- 
garded as  an  unlawful  taking  and  since  no  damages  per- 
manent or  otherwise  have  been  recovered,  we  think  ap- 
pellee has  standing  to  assert  a  claim  for  the  same  in  an 
action  of  trespass.  If  this  be  true  it  necessarily  follows 
that  he  can  claim  for  permanent  injuries  and  if  he  re- 
cover on  this  basis  he  and  his  successors  in  title  will  be 
concluded  from  asserting  any  further  claims  for  dam- 
ages." It  will  be  noticed  that  he  applied  his  ruling  to  the 
diversion  of  water  only,  and  to  the  facts  of  the  particular 
case. 

In  Underwood  v.  Penna.,  etc.,  Co.,  255  Pa.  553,  a  rail- 
road entered  upon  land,  made  a  location,  and  the  direct- 
ors appropriated  the  land  by  resolution  in  1902 ;  nothing 
further  was  done  until  October,  1911,  when  the  company 
filed  a  bond  to  secure  compensation ;  in  the  meanwhile,  in 
February,  1911,  the  land  had  been  conveyed  to  plaintiff, 
who  claimed  damages  as  for  a  permanent  injury.  The 
court  below  held  that  the  right  to  damages  was  a  vested 
right  in  the  landowner  at  the  time  of  the  appropriation 
and  did  not  pass  to  the  plaintiff  unless  expressly  provided 
for  in  the  deed.  The  Supreme  Court  reversed  the  judg- 
ment because  the  landowner's  title  to  the  right-of-way 
was  not  divested  until  compensation  was  secured,  which 
occurred  in  October,  1911,  after  plaintiff  acquired  title, 
knd  the  permanent  injury  did  not  occur  until  the  title  was 
divested.  The  opinion  was  carefully  worded  to  preserve 
the  right  in  the  landowner  at  the  time  of  the  location,  to 
damages  accruing  before  he  conveyed  his  title  to  the 
plaintiff,  citing  Monntz  v.  Phila.,  etc.,  Co.,  203  Pa.  128, 
and  it  does  not  appear  whether  damages  for  delay  in  pay- 
ment were  given.  Frazer,  J.,  says  (559) :  "If  we  hold 
the  right  to  damages  is  absolutely  fixed  at  the  time  of  the 
Vol.  Lxxn — 37 
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adoption  of  the  location,  and  being  a  personal  right, 
would  not  pass  with  a  transfer  of  the  land,  we  have  the 
anomolous  situation  of  the  vendee  losing  the  land  taken 
without  notice  and  without  compensation  in  violation  of 
the  constitutional  inhibition  and  the  vendor  recovering 
the  price  of  the  portion  of  the  land  subsequently  taken, 
which  he  sold  to  the  vendee  and  for  which  he  had  already 
received  full  price  from  the  purchaser.  Furthermore,  the 
measure  of  damages  is  not  the  value  of  the  land  actually 
taken,  but  the  amount  of  depreciation  caused  to  the 
whole  tract.  The  vendor  would,  therefore,  claim  to 
recover  not  only  the  value  of  the  land  taken  but 
also  the  damage  caused  to  the  tract  owned  by  the 
vendee  as  a  whole.  Apart  from  the  inhibition  of 
the  Constitution,  such  a  result  demonstrates  the 
fallacy  of  the  judgment  of  the  court  below.  We,  therefore, 
conclude  the  only  consistent  rule  is  to  hold  that  a  claim 
for  damages  for  taking  land,  in  so  far  as  the  right  thereto 
between  the  grantor  and  grantee  is  concerned,  arises 
when  the  damages  are  secured  and  therefore  accrues  to 
the  person  who  owns  the  land  at  the  time  such  security 
is  entered." 

How  this  ruling  is  to  apply  to  the  element  of  dam- 
ages for  delay,  or  damages  for  the  tortious  entry,  for 
which  damages  for  delay  is  a  substitute  has  yet  to  be  de- 
termined. Are  damages  for  delay  in  such  cases  to  relate  to 
the  original  appropriation,  or  to  the  date  of  plaintiflPs 
acquisition  of  title,  or  to  the  date  of  the  securing  of  com- 
pensation? In  Wayne  v.  Pa.  R.  R.  Co.,  231  Pa.  512,  it 
was  held  that  such  damages  dated  to  the  original  loca- 
tion, but  there  the  plaintiff  was  the  owner  at  the  time  of 
the  location  and  continued  so  up  to  the  time  of  trial. 

In  cases  like  the  present  the  injury  from  an  unlawful 
entry  is,  in  its  inception,  a  trespass  to  the  land  as  of  the 
date  of  the  entry,  and  continues  such  until  compensation 
is  secured  or  damages  paid :  McFadden  v.  Johnson,  72 
Pa.  335.  Agnew,  J.,  said  (336)  :  "The  damages  for  the 
Injury  done  to  the  land  while  Mrs.  McFadden  was  the 
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owner,  were  clearly  a  personal  claim,  which  did  not  run 
with  the  land.  If  the  company  entered  unlawfully,  the 
entry  and  work  done  upon  the  land  were  a  trespass,  and 
the  right  to  recover  damages  could  be  enforced  by  a  com- 
mon law  action.  If  the  entry  was  lawful,  the  company 
acquired  a  right,  for  which  the  damages  (so  called)  are  a 
compensation,  enforceable  in  the  statutory  mode  given  to 

assess  it In  either  case the  right  is  personal, 

belonging  to  the  owner  of  the  land  when  the  entry  and 
injury  took  place,  and  could  pass  only  by  her  assign- 
ment." 

In  the  case  at  bar,  therefore,  whatever  injury  accrued 
to  the  land  before  plaintiif  acquired  title  belonged  to  the 
owner  of  the  land  at  that  time,  and  would  be  recoverable 
in  an  action  of  trespass,  if  the  statute  of  limitations  does 
not  intervene.  If  damages  for  delay  in  payment  are  a 
substitute  for  such  damages,  the  landowner  at  the  time  of 
the  entry  is  entitled  to  all  damages  for  delay  prior  to 
1912,  when  Sebree  acquired  the  land.  The  owner  at  the 
time  of  the  entry  could  have  maintained  trespass,  eject- 
ment, a  bill  in  equity  to  abate,  or  could  have  demanded 
the  filing  of  a  bond  if  the  dam  was  originally  built  in  the 
exercise  of  the  power  of  eminent  domain,  and  the  right  in 
any  of  these  actions  would  have  been  personal.  Sebree 
did  not  purchase  them  and  should  not  be  allowed  to  exer- 
cise them  for  his  own  benefit.  The  right  to  maintain  a 
dam,  as  against  Sebree's  predecessor  in  title,  at  a  certain 
height,  must  be  conceded,  subject  to  a  right  to  damages 
for  the  trespass.  For  actual  injuries  occurring  before  Se- 
bree took  title,  plaintiff  had  no  right  of  action,  and,  we 
think,  does  not  wish  to  assert  such  right.  He  was 
not,  therefore,  entitled  to  the  difference  in  the  market  val- 
ue of  the  land  as  though  there  was  no  dam  in  existence  at 
the  time  he  purchased ;  he  was  entitled  only  to  damages 
for  the  permanent  injury  to  his  land  resulting  from  the 
construction  and  maintenance  of  the  dam  at  the  height 
to  which  it  was  raised  in  1913 ;  yet  his  testimony  refers 
to  a  diflference  in  market  value  with  a  dam  and  without 


Digitized  by  VjOOQIC 


580  SBBREE  v.  HUNTINGDON  WATER  S.  CO.,  AppeL 

Opinion  of  the  Court  [72  Pa.  Superior  Ct. 
a  dam.  He  testified  as  follows :  "Q.  What  is  the  market 
value  of  this  land,  assuming  there  was  no  dam  there  as 
of  to-day?  A.  As  if  there  was  no  dam  there?  Q.  Yes, 
the  market  value?  A.  |5,000.  Q.  What  is  the  market 
value  of  that  land  with  the  dam  erected  as  it  is,  and  back- 
ing the  water  on  it  so  affecting  the  drainage,  as  affected 
by  the  dam?  A.  |2,000."  Sebree's  is  the  only  testimony 
upon  which  the  jury  could  find  any  permanent  injury  to 
the  market  value  of  the  land ;  it  was  based  upon  the  sup- 
position that  Sebree  has  a  right  to  the  enjoyment  of  his 
land  without  it  being  affected  by  a  dam  of  any  kind,  yet 
a  dam  had  been  maintained  for  more  than  twenty-one 
years,  and  Sebree  only  objected  to  the  raising  of  the 
breast  of  the  dam.  The  court  submitted  the  question  to 
the  jury  in  the  following  language :  "The  main  and  vital 
question  here  is:  Did  the  dam  cause  the  injury?"  It 
further  appears  that  in  submitting  the  question  to  the 
jury  the  court  allowed  them  to  consider  not  only  testi- 
mony of  the  injury  to  the  drainage,  but  also  testimony 
in  regard  to  periodical  floods,  extending  back  to  the  first 
construction  of  the  dam,  caused  by  the  dam,  in  estimating 
whether  Sebree's  interest  in  the  land  had  been  injuriously 
affected. 

As  we  have  already  said  the  injuries  arising  from  floods 
are  transient  in  their  nature,  and  belong  to  the  owner  of 
the  land  at  the  time  of  any  particular  injury,  yet  the 
court  permitted  the  jury  to  consider  them  as  elements  af- 
fecting the  market  value  of  Sebree's  interest.  We  cannot 
ascertain  from  the  testimony  and  the  charge,  how  much 
the  jury  based  its  verdict  for  permanent  injuries  on  the 
fact  that  plaintiff^s  crops  had  been  injured  and  personal 
property  destroyed ;  yet  testimony  relating  to  such  dam- 
ages was  in  the  case  and  submitted  to  the  jury  as  elements 
of  the  permanent  injury  to  the  land,  not  as  specific  items 
but  as  affecting  the  market  value  before  and  after  the 
appropriation.  These  elements  of  plaintiff's  damages 
are  transient,  and  form  no  part  of  the  permanent  injury 
to  the  land :  Pbg.,  etc.,  Co.  v.  Gilleland,  56  Pa.  445. 


Digitized  by  VjOOQIC 


SBBRBE  V,  HUNTINGDON  WATER  S.  CO.,  Appel.  581 
568,  (1919).]  Opiniou  of  the  Court 

This  state  of  the  case  leaves  us  in  grave  doubt  whether 
the  jury  considered  the  $400  worth  of  vegetables  being  de- 
stroyed as  one  of  the  evidences  of  injury  to  the  market 
value  of  the  land.  If  the  jury  did  consider  this  item,  the 
judgment  for  permanent  injuries  is  incorrect,  and  there  is 
no  way  of  ascertaining  the  fact. 

The  case  was  tried  under  a  misconception  of  the  law  on 
the  subject  as  applied  to  the  particular  facts  and  plead- 
ings, and  to  obtain  substantial  justice  between  the  par- 
ties, and  remove  uncertainties,  the  judgment  of  the  court 
below  in  favor  of  the  plaintiff  below,  must  be  reversed  and 
the  record  remitted  for  a  new  trial. 

The  judgment  of  the  court  below  is  reversed  and  a 
venire  facias  de  novo  awarded  in  both  appeals. 


Snyder  v,  Huntingdon  Water  Supply  Company, 
Appellant, 

Argued  October  28,  1918.  Appeal,  No.  289,  Oct.  T., 
1918,  by  defendant,  from  judgment  of  C.  P.  Huntingdon 
Co.,  Dec.  T.,  1917,  No.  27,  on  verdict  for  plaintiff  in  case 
of  John  W.  Snyder  v.  Huntingdon  Water  Supply  Com- 
pany. Before  Orlady,  P.  J.,  Porter,  Henderson,  Head, 
Kephart,  Trexler  and  Williams,  JJ.    Reversed. 

Opinion  by  Williams,  J.,  July  17, 1919 : 
This  case  is  substantially  like  Sebree  v.  Huntingdon 
Water  Supply  Co.,  72  Pa.  Superior  Ct.  553;  it  was  tried 
upon  the  same  mistaken  theory  of  the  law  applicable 
to  the  facts,  and  for  the  reasons  given  in  the  Sebree  case 
the  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded.  • 
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Schuey  v.  Kittanning  BorotLgh^  Appellant 

Workmen  8  compensation  —  Practice  —  A  verment  •  of  agency  — 
Amendment. 

An  answer  by  a  defendant  to  a  claim  petition  under  tbe  Work- 
men's Comi)ensation  Act,  which  is  complete  in  itself,  may  be  amend- 
ed to  establish  the  authority  of  the  agent  making  the  answer.  The 
purpose  of  the  legislature  in  passing  the  Workmen's  Compensation 
Act  was  to  simplify  the  procedure,  by  which  disputes  over  com- 
pensation for  injuries  might  be  adjusted,  between  employer  and 
employee.  To  bar  an  answer,  complete  as  a  defense  on  the  merits, 
because  of  technicality,  would  not  be  in  conformity  with  the  lan- 
guage or  the  spirit  of  the  act. 

Where  a  defendant,  by  its  agent  and  insurer,  presented  a  good 
answer  on  the  merits,  suflScient  to  put  the  claimant  to  proof  of  the 
allegations  of  the  petition,  the  findings  of  the  referee  and  the 
workmen's  compensation  board,  based  on  proper  evidence  will  not  be 
disturbed. 

Argued  April  18,  1919.  Appeal,  No.  136,  April  T., 
1918,  from  judgment  of  C.  P.  Armstrong  Co.,  Sept.  T., 
1918,  No.  61,  reversing  decision  of  Workmen's  Compensa- 
tion Board  in  the  case  of  Joseph  Schuey  v.  Kittanning 
Borough.  Before  Orlady,  P.  J.,  Pobteb,  Henderson, 
Head,  Trexler,  Williams  and  Keller,  JJ.    Reversed. 

Appeal  from  judgment  of  common  pleas  reversing 
award  under  the  Workmen's  Compensation  Act  Before 
King,  P.  J. 

The  referee  found  the  claimant's  injury  was  due  to 
disease  and  refused  an  award.  On  appeal  to  the  work- 
men's compensation  board  this  decision  was  affirmed. 
The  claimant  then  appealed  to  the  court  of  common  pleas 
which  reversed  the  ruling  of  the  workmen's  compensa- 
tion board  and  awarded  the  claimant  cf)mpensation  to 
the  amount  of  f  772.50.    Defendant  appealed. 

Error  assigned  was  the  order  of  the  court. 
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D.  H.  McConnell,  for  appellant. — The  board  had  the 
right  to  permit  the  insurance  company  to  amend  and 
show  its  authority  to  act  as  agent  for  the  defendant: 
Pennsylvania  R.  R.  v.  Bunnell^  81  Pa.  414;  Joynes  v. 
Pennsylvania  R.  R.  Co.,  234  Pa.  321;  McArdle  v.  Pitts- 
burgh R.  R.  Co.,  41  Pa.  Superior  Ct.  162;  Yerkes  v. 
Richards,  153  Pa.  646. 

Harry  C.  Golden,  with  him  E.  0.  Golden,  for  appellee. 

Opinion  by  Williams,  J.,  July  17, 1919 : 

This  is  an  appeal  from  a  judgment  of  the  court  of  com- 
mon pleas  which  reversed  a  decision  of  the  workmen's 
compensation  board,  approving  a  disallowance  of  com- 
pensation by  a  referee. 

Plaintiff,  the  claimant,  filed  a  petition  for  compensa- 
tion, November  22,  1916,  averring  inter  alia,  that  on 
June  28, 1916,  he  was  employed  by  defendant  as  a  labor- 
er, digging  a  sewer  ditch ;  some  dirt  struck  him  in  the 
right  eye,  causing  total  blindness  in  one  eye  and  partial 
blindness  in  the  other. 

An  answer  was  filed,  denying  the  material  averments 
of  the  petition,  signed  "Kittanning  Borough  By  Hart- 
ford Accident  &  Indemnity  Company  per  E.  W.  Lang- 
fitt.  Attorney." 

Claimant  objected,  at  the  hearing,  to  the  taking  of  any 
testimony,  because  the  paper  filed,  purporting  to  be  an 
answer,  did  not  show  authority,  on  the  part  of  the  Hart- 
ford Company  or  Langfitt,  to  act  for  the  borough,  or  that 
the  company  was  the  indemnitor.  The  referee  made  the 
following  entry  on  his  notes :  "We  will  proceed  with  the 
hearing  under  the  present  status  of  the  case,  with  the 
granting  of  the  Hartford  A.  &  I.  Company  the  privilege 
to  show  that  they  are  the  insurance  carrier  for  the  Kit- 
tanning  Borough,  and,  as  such,  are  entitled  to  file  said 
answer  under  the  Workmen^s  Compensation  Act  of 
1915." 
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The  referee  found  claimant's  injury  was  due  to  disease, 
and  not  to  accidental  causes,  and  refused  an  award; 
plaintiff  appealed  to  the  board,  which  affirmed  the  dis- 
allowance of  compensation  by  the  referee;  he  then  ap- 
pealed to  the  common  pleas,  on  a  question  of  law,  to  wit, 
the  sufficiency  of  the  answer  to  justify  the  admission  of 
evidence;  the  common  pleas  reversed  on  that  ground,  but 
remitted  the  record  for  further  hearing  and  disposition ; 
defendant  was  permitted  to  amend  its  answer  to  show 
that  the  Hartford  company  was  its  insurance  carrier; 
upon  further  hearing,  the  referee  and  the  board,  on  ap- 
peal, again  found  against  the  claimant,  who  appealed  a 
second  time  to  the  court  of  common  pleas;  that  court, 
moved  by  the  opinion  of  Mestbbzat,  J.,  in  Bakie  v.  Jeffer- 
son, etc.,  Co.,  259  Pa.  534,  determined  that  it  should  have 
entered  judgment  for  the  claimant  on  the  first  appeal, 
and,  as  there  was  nothing  in  the  record  at  that  time,  to 
prevent  it,  and  all  proceedings  subsequent  thereto  were 
without  effect,  entered  judgment  for  the  claimant. 

We  think  the  court  below  erred  in  holding  the  answer 
insufficient  to  stop  summary  judgment.  The  purpose  of 
the  legislature  in  passing  the  Workmen's  Compensation 
Act  was  to  simplify  the  procedure  by  which  disputes  over 
compensation  for  injuries  might  be  adjusted  between  em- 
ployer and  employee:  see  McCauley  v.  Imperial  Woolen 
Co.  et  al.,  261  Pa.  312,  and  to  bar  an  answer,  complete  as 
a  defense  on  the  merits,  because  of  the  technicality  here 
urged,  would  not  be  in  conformity  with  the  language  or 
spirit  of  the  act.  It  is  not  practical  to  require  those  who 
answer  as  agents  to  enter  into  a  long  dissertation,  setting 
forth  powers  of  attorney,  etc.,  such  as  counsel  for  claim- 
ant think  necessary ;  this  would  carry  the  most  advanced 
remedial  statute  we  have,  back  to  the  days  of  special 
pleading. 

Bolden  v.  Greer  et  al.,  257  Pa.  513,  correctly  states  the 
law,  but  we  do  not  think  it  controls  this  case;  there  a 
stranger  to  the  record  sought  to  appeal  from  an  award ; 
naturally  the  Supreme  Court  enforced  tbe  rule  that  such 
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an  one  had  no  right  to  appeal ;  here  the  proper  defendant 
answered  by  its  agent,  the  agency  was  questioned,  and  it 
became  necessary  to  establish  it,  not  to  prevent  summary 
judgment,  but  to  sustain  a  disallowance  of  compensation ; 
the  court,  therefore,  properly  returned  the  record  to 
the  board  that  this  fact  might  be  shown.  The  record  was 
not  complete  when  before  the  court  below  on  the  first  ap- 
peal, but  upon  its  return  to  the  board  the  Hartford  com- 
pany filed  an  amended  answer  setting  forth  the  authority 
to  defend  the  suit. 

We  may  find  an  analogy  in  the  affidavit  of  defense  prac- 
tice, where  a  clerk  has  no  right  to  enter  an  office  judgment 
for  want  of  an  affidavit  of  defense,  if  a  paper,  purporting 
to  be  an  affidavit  of  defense  has  been  filed ;  should  the 
plaintiff,  under  such  circumstances,  wish  to  question  the 
sufficiency  of  the  answer,  he  does  so  by  rule,  and  the  court 
may  then  permit  an  amendment  to  aid  in  arriving  at  the 
merits  of  the  controversy. 

The  Workmen's  Compensation  Act  provides  no  method 
of  settling  a  controversy  such  as  is  here  involved,  and 
general  principles  must  be  applied.  Section  413  provides 
that  "whenever  a  claim  petition  shall  be  presented  to  the 
board,  the  bureau  shall  promptly  assign  it  to  a  referee 
for  hearing  and  determination.  The  bureau  shall  forth- 
with notify  such  referee  that  the  petition  has  been  as- 
signed to  him,  and  shall  serve  upon  each  adverse  party 
in  interest  a  certified  copy  of  the  petition  and  a  notice 
that  unless  an  answer  shall  within  seven  days  be  filed 
with  the  referee  to  whom  the  petition  has  been  assigned 
(giving  his  name  and  address)  the  allegations  of  the  pe- 
tition shall  be  deemed  to  be  admitted."  Section  415, 
provides  that  "whenever  all  adverse  parties  in  interest 
have  concurred  in  an  answer,  all  facts  not  denied  shall  be 
admitted,  and  no  testimony  shall  be  required  from  the 
petitioner  or  petitioners,  or  heard  on  behalf  of  the  ad- 
verse parties  upon  any  fact  not  controverted  in  such  an- 
swer."   These  sections  are  all  we  have  to  indicate  the  im- 
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mediate  intent  of  the  legislature  with  regard  to  form, 
substance  and  sufficiency  of  the  answer  to  be  filed. 

Section  413  does  not  apply  to  the  present  case;  appel- 
lant, by  its  agent  and  insurer,  presented  a  good  answer 
on  the  merits,  sufficient  to  put  a  claimant  to  proof  of  the 
allegations  of  the  petition. 

The  judgment  of  the  court  of  common  pleas  is  reversed, 
and  the  record  remitted  to  that  court  with  direction  to 
affirm  the  decision  of  the  workmen's  compensation  board. 


United  States  Casualty  Company,  Appellant,  v. 

PamelL 

Insurance — Agency — Contract  of  agency — Termination  of  con- 
tract — Liability  for  uncollected  premiums. 

Where  a  contract  of  agency  with  an  insurance  company  provided 
that  the  agent  should  be  liable  for  all  premiums  collected,  the 
agent  is  under  no  duty,  after  the  cancellation  of  the  contract,  to 
collect  premiums  unearned  and  not  computed  until  five  months 
after  the  termination  of  the  contract  of  employment. 

Practice,  C.  P. — Insufficient  statement  of  claim — Judgment  for 
defendant, 

A  statement  of  claim,  in  an  action  of  assumpsit  for  uncollected 
premiums  due  under  a  contract  with  an  insurance  company,  is  in- 
sufficient, where  the  amounts  claimed  to  be  due  are  shown  to  have 
accrued  as  additional  premiums  five  months  after  the  termination 
of  the  agency,  and  not  to  have  been  ascertained  when  the  agency 
was  terminated;  the  provision  in  the  contract  for  the  collection 
and  payment  of  premiums  by  the  agent  did  not  apply  to  such 
premiums. 

Argued  April  16,  1919.  Appeal,  No.  137,  April  T., 
1919,  by  plaintiff,  from  judgment  of  C.  P.  Indiana  Co., 
Sept.  T.,  1918,  No.  106,  in  favor  of  defendant,  in  the  case 
of  United  States  Casualty  Company  v.  Joseph  E.  Par- 
nell.  Before  Orlady,  P.  J.,  Portbb,  Henderson,  Head, 
Trbxler,  Williams  and  Keller,  JJ.    Affirmed. 
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Assumpsit  on  insurance  agency  contract.  Before 
Langham,  p.  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

The  court  entered  judgment  in  favor  of  the  defendant. 
Plaintiff  appealed. 

Error  dsaigned  was  the  order  of  the  court. 

Harry  J.  Neshit,  and  with  him  Samuel  W.  Miller,  for 
appellant. 

D.  B.  Taylor,  for  appellee. 

Opinion  by  Williams,  J.,  July  17, 1919 : 
Plaintiff  appeals  from  a  judgment  entered  pursuant  to 
an  order  of  the  court  below,  sustaining  requests  for  judg- 
ment on  the  pleadings  for  want  of  a  sufficient  statement 
of  claim. 

The  statement  averred,  inter  alia,  that  defendant  was 
its  duly  authorized  agent  for  the  purpose  of  collecting 
premiums  and  soliciting  insurance  risks  known  as  work- 
men's compensation  insurance,  according  to  an  agree- 
ment which  contained,  inter  alia,  the  following  clauses : 
*'It  is  mutually  agreed  that  the  agent  shall  conduct  the 
business  in  accordance  with  the  instructions  received 
from  the  home  office  of  the  company,  that  all  moneys  re- 
ceived by  the  agent  or  any  one  for  him  on  account  of  the 
company  shall  be  held  by  and  chargeable  to  the  agent  as 
a  fiduciary  trust  and  shall  be  paid  over  by  the  agent  to  the 
company  as  herein  provided  or  on  demand  less  the  com- 
missions due  him  as  herein  provided ;  that  the  agent  shall 
be  liable  to  the  company  for  and  shall  pay  to  the  company 
on  the  tenth  day  of  each  month  the  premiums  on  all  i>oli- 
cies  issued  through  the  agent  during  the  previous  month 
whether  he  has  received  or  collected  such  premiums  or 
not It  is  further  mutually  agreed  that  when  the  in- 
sured furnishes  a  report  showing  an  earned  premium  or 
an  additional  premium  due  on  a  policy  issued  through  the 
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agent^  or  that  when  an  auditor  of  the  company  discloises 
an  earned  premium  or  an  additional  premium  due  on  a 
policy  through  the  agent,  such  earned  premium  or  ad- 
ditional  premium  shall  be  immediately  collected  and 

transmitted  to  the  company ; that  either  party  may 

terminate  this  agreement  at  any  time  upon  written  notice 
to  the  other^  and  that  such  termination  shall  be  without 
any  liability  on  the  part  of  the  company  in  excess  of  the 
commission  actually  earned  hereunder  at  the  time  of  such 
termination;  that  if  this  agreement  is  terminated  the 
functions  of  agent  will  thereupon  cease  and  he  shall 
forthwith  deliver  to  the  company  all  i)olicies  not  in  the 
possession  of  the  insured  together  with  all  books,  papers, 
and  records,  connected  with  the  agency  hereby  created, 
and  shall  forthwith  pay  to  the  company  all  moneys  re- 
ceived by  the  agent  or  any  one  for  him  on  account  of  the 
company  and  all  premiums  on  all  policies  delivered  to 
the  insured  at  any  time  prior  to  the  termination  of  this 
agi*eement.'' 

The  statement  further  averred  that  the  contract  was 
terminated  by  mutual  consent,  August  3, 1917,  and  there- 
after a  premium  became  due  on  an  audit  of  the  books  of  a 
party  insured,  in  an  amount  of  $383.88;  plaintiff  gave 
credit  for  defendant's  commission  and  demanded  the  bal- 
ance, 1316-70. 

Defendant  filed  an  aflfldavit  of  defense  asking  judgment 
for  want  of  a  suflacient  statement  of  claim,  because,  inter 
alia,  the  premium  for  which  the  suit  was  brought  did  not 
become  due  until  five  months  after  the  contract  had  been 
terminated,  and  there  was  no  longer  any  duty  to  collect 
and  remit. 

Plaintiff  filed  a  supplemental  statement  averring  that 
defendant  collected  some  premiums  after  the  contract 
was  terminated,  and,  deducting  his  commissions,  for- 
warding the  balances  to  plaintiff. 

Defendant,  in  a  supplemental  a£Qdavit  of  defense  again 
asked  for  judgment  for  want  of  a  suflBcient  statement  of 
claim,  which  was  granted  by  the  court. 
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The  salient  facts  disclosed  by  the  pleadings  are  that  a 
policy  of  insurance  was  issued  through  defendant  before 
his  contract  with  plaintifif  was  terminated ;  this  policy 
provided  that  at  the  end  of  the  term  if  any  additional 
premium  was  shown  to  be  due  on  an  audit  of  insured's 
books^  it  should  be  paid ;  five  months  after  defendant's 
contract  as  insurance  agent  was  terminated  a  deferred 
payment  became  due,  and  plaintiff  sued  defendant  for 
the  amount,  less  commission.  It  appears  that  the  com- 
missions retained  by  defendant  after  August  3d,  accrued 
from  premiums  due  before  that  date. 

The  agreement  of  agency  includes  two  undertakings : 
(1)  to  pay  all  premiums  on  business  obtained  by  defend- 
ant as  agent  during  the  preceding  month  on  the  tenth  of 
the  month,  and  (2)  to  collect  and  forward  all  deferred 
premiums  to  the  company  whenever  they  fall  due.  Each 
of  these  clauses  relate  to  a  different  species  of  business; 
the  one  immediate  and  complete  and  the  other  inchoate 
and  to  accrue  in  the  future.  The  latter  is  entirely  de- 
pendent for  its  enforceability  on  the  continuance  of  the 
contract  by  the  parties,  and  the  termination  thereof  re- 
lieved them  from  liability  arising  from  the  payment  or 
nonpayment  of  subsequently  accruing  premiums :  Dod- 
son  V.  N.  Y.  Life  Ins.  Co.,  36  Pa.  Superior  Ct.  551,  555. 
The  clause  relating  to  the  termination  of  the  contract 
contemplated  a  complete  settlement  of  affairs  between 
the  parties  and  the  contract  was  not  potent  to  create  lia- 
bility which  did  not  exist  before  its  termination. 

The  judgment  is  aflftrmed. 


Kuehn,  Appellant,  v.  Kalisch  et  ux. 

Judgments — Opening  of  judgmenU  —  Advance  payment  —  BuSir 
ciency  of  evidence. 

An  application  to  open  a  judgment  is  addressed  to  the  sound  dis- 
cretion of  the  court  and,  if  there  is  sufficient  proof  to  move  a  chan- 
cellor to  act,  the  appellate  courts  will  not  reverse  except  in  cases 
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of  manifest  error.  Tlie  discretion  of  a  chancellor  is  not  abused  and 
an  order  opening  a  judgment,  on  petition  for  a  rule  to  open  a  con- 
fessed judgment,  alleging  payment,  will  not  be  reversed,  where 
there  was  evidence  that  the  petitioner  had  paid  $950  on  a  judgment 
note  of  $1,000  to  an  alleged  agent  of  the  judgment  creditor. 

Argued  May  2, 1919.  Appeal,  No.  144,  April  T.,  1919, 
by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co.,  July 
T.,  1918,  No.  151,  opening  judgment  in  the  case  of  Edward 
Kuehn  v.  John  Kalisch  and  Mary  Kalisch,  his  wife.  Be- 
fore Orlady,  p.  J.,  Porter,  Henderson,  Head,  Trexler, 
Williams  and  Keller,  JJ.    Affirmed. 

Rule  to  open  judgment,  entered  by  confession  on  a 
judgment  note. 

The  facts  appear  in  the  opinion  of  the  Superior  Court. 

The  court  made  absolute  the  rule  to  open  the  judgment. 
Plaintiff  appealed. 

Error  assigned  was  the  order  of  the  court. 

A.  E.  Weger^  for  appellant. 

H.  D.  Montgomery,  of  Prichard,  Trent  d  Montgomery, 
for  appellee. 

Opinion  by  Williams,  J.,  July  17, 1919 : 
This  is  an  appeal  from  an  order  making  absolute  a  rule 
to  open  judgment  confessed  on  a  bond  accompanying  a 
mortgage. 

Defendants*  petition  admitted  the  execution  of  the 
bond  and  mortgage  to  secure  a  loan  of  |1,000,  and 
averred  that,  at  the  execution  thereof,  it  was  agreed  that 
part  payment  could  be  made  on  the  principal  to  Weiter- 
shausen  as  plaintiff's  agent  at  any  interest  period ;  in 
pursuance  of  this  arrangement,  defendants  paid  him 
1950  on  the  principal  and  tendered  the  balance  with  in- 
terest to  plaintiff;  wherefore,  the  judgment  was  unlaw- 
fully entered  on  the  bond. 


Digitized  by  VjOOQIC 


KUEHN,  AppeUant,  v.  KALISCH  et  ux.  591 

589,  (1919).]  Opinion  of  the  Court. 

Plaintiff's  answer  averred  it  was  neither  understood 
nor  agreed^  Weitershausen  should  be  his  agent  to  receive 
either  principal  or  interest;  nor  that  he  would  accept 
part  payment  as  alleged ;  he  had  no  knowledge  of  the  pay- 
ments alleged  but  had  received  the  interest  from  Weiter- 
shausen as  defendants'  agent. 

The  court  had  power  to  open  the  judgment  if  there  was 
proof  sufficient  to  move  a  chancellor  to  act.  Was  there 
proof  that  Weitershausen  had  authority  to  receive  part 
payments  of  principal  as  Kuehn's  agent? 

Mrs.  Kalisch  testified  she  bought  a  property  and  as 
part  of  the  settlement  gave  the  bond  and  mortgage  to 
Kuehn ;  judgment  was  subsequently  entered  on  the  bond ; 
those  present  at  the  settlement  were  Weitershausen,  Mrs. 
Schmitt,  Weger,  Kalisch,  Kuehn  and  herself;  she  bor- 
rowed the  money  from  Kuehn  through  his  agent,  Weiter- 
shausen; it  was  arranged  at  the  settlement  that  the 
mortgage  could  be  paid  by  part  payments  to  Weiter- 
shausen; she  paid  him  |950  in  addition  to  interest  at 
various  times,  and  tendered  Kuehn  the  balance  due  be- 
fore judgment  was  entered  and  he  refused  to  accept  it ; 
when  f  750  had  been  paid  to  Weitershausen  on  the  prin- 
cipal, Kuehn  wrote  defendants  not  to  pay  any  more 
money  to  Weitershausen,  who  told  Mrs.  Kalisch  not  to 
pay  any  attention  to  the  notice;  she  subsequently  paid 
an  additional  |200  to  Weitershausen ;  Kuehn  made  no 
objection  to  the  method  of  paying  interest  until  he  wrote 
the  letter  above  referred  to. 

Katherine  Schmitt  testified  that  the  question  of  pay- 
ment of  the  mortgage  debt  was  discussed  at  the  settle- 
ment and  Kuehn  made  no  objection  to  the  partial  pay- 
ments arranged  for,  and  she  understood  that  Weiter- 
shausen was  to  receive  the  money. 

Kalisch  testified  that  Kuehn  made  no  objection  to  the 
partial  payments  in  reduction  of  the  debt. 

Plaintiff's  testimony  was  that  no  agreement  to  accept 
part  payment  was  entered  into;  Weitershausen  was  not 
authorized  to  receive  either  principal  or  interest  for  him ; 
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no  part  of  the  f  950,  received  by  Weitershausen,  had  been 
paid  to  him,  but  he  admitted  the  receipt  of  interest  pay- 
ments from  Weitershausen  and  the  writing  of  the  letter 
notifying  defendants  not  to  pay  any  more  money  to 
Weitershausen. 

Weger  testified  nothing  was  said  at  the  settlement 
about  the  reduction  of  the  mortgage  by  part  payments, 
nor  how  the  interest  was  to  be  paid. 

Weitershausen  testified  he  received  the  payments  of 
both  principal  and  interest,  but  never  paid  any  of  the 
principal  to  Kuehn;  he  had  no  authority  to  act  for 
Kuehn,  that  is,  no  written  authority. 

A  jury  could  find  for  defendants  under  the  evidence; 
Mrs.  Kalisch's  testimony,  while  couched  in  the  form  of  a 
conclusion,  would  have  sustained  a  finding  that  Weiter- 
shausen was  Kuehn's  agent;  she  was  corroborated  in 
some  respect  by  Mrs.  Schmitt  and  Mr.  Kalisch ;  the  cir- 
cumstance, that  Kuehn  thought  it  necessary  to  notify  the 
mortgagors  not  to  pay  any  more  money  to  Weitershausen, 
is  corroborative  of  the  existence  of  the  relation  of  princi- 
pal and  agent  in  the  transaction.  We  do  not  say  the  jury 
would,  or  should,  find  for  defendants  under  the  testi- 
mony, but  ijuerely  that  it  could  so  find. 

It  would  be  futile  to  refer  to  any  of  the  cases,  on  the 
subject  of  the  amount  of  evidence  necessary  to  move  a 
chancellor  to  open  a  judgment,  except  McCormick  v. 
Bickerton,  251  Pa.  466,  in  which  judgment,  confessed  on 
a  mortgage  bond  as  in  this  case,  was  opened  on  a  plea  of 
payment,  and  the  jury  found  for  the  defendant.  The 
Supreme  Court  sustained  the  finding  of  the  jury,  al- 
though the  testimony  of  the  one  witness,  who  sought  to 
prove  payment,  was  weak  and  uncertain,  and  the  cor- 
roboration consisted  of  the  inherent  probability  of  plain- 
tiflf s  willingness  to  accept  certain  ground  in  satisfaction 
of  the  debt,  and  the  defendant  remained  away  from  the 
sheriffs  sale  where  he  could  have  protected  his  interest. 

It  may  be  that,  upon  trial,  the  issue  will  be  which  of 
the  parties  trusted  Weitershausen  most,  and  thus  caused 
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the  loss,  such  as  was  deterniined  in  Powell  v.  Old  Hick- 
ory B.  &  L.  Assn.,  252  Pa.  587,  and  Stephenson  v.  Colo- 
nial Life  Ins.  Co.,  67  Pa.  Superior  Ct.  512,  but  the  court 
below  can  control  the  issues,  and  the  testimony,  and  we 
see  no  injustice  to  appellant  in  giving  defendants  a  day 
in  court.  There  is  not  such  an  abuse  of  discretion  as 
would  impel  a  reversal. 
The  appeal  is  dismissed  at  the  costs  of  appellant 

PoBTEB  and  Keller,  J  J.,  dissent. 


Whiflfen  v.  Whiflfen,  Appellant. 

Divorce — Indignities  to  person — Cruel  and  barbarous  treatment 
— Evidence. 

A  libel,  filed  by  a  hiisband  for  a  divorce  on  the  ground  of  indigni- 
ties to  the  person  and  cruel  and  barbarous  treatment,  will  be  dis- 
missed, where  the  evidence  shows  that  the  facts  on  which  the 
libellant  relied  were  so  negative  in  character  and  so  unimportant 
in  effect,  as  to  justify  the  conclusion  that  the  allegations  in  the 
libel  were  not  sustained,  and  that  the  libellant's  alleged  wrongs  were 
not  such  as  to  warrant  the  granting  of  the  divorce. 

Argued  May  8,  1919.  Appeal,  No.  30,  April  T.,  1919, 
by  respondent,  from  decree  of  C.  P.  Allegheny  Co.,  April 
T.,  1917,  No.  2358,  granting  a  divorce  in  case  of  John  W. 
Whiflfen  v.  Mary  M.  Whiflfen.  Before  Orlady,  P.  J., 
Porter,  Henderson,  Head,  Trexleb,  Williams  and 
Keller,  JJ.    Reversed. 

Libel  in  divorce.    Before  Carnahan,  J. 

The  case  was  referred  to  F.  J.  Tyrell,  Esq.,  as  master, 
who  recommended  a  divorce. 

Exceptions  were  filed  to  the  master's  report,  which 
were  overruled  by  the  court  and  a  decree  of  divorce 
granted.    Respondent  appealed. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  decree  granting  the  divorce. 
Vol.  Lxxn — 38 
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Ralph  J.  Brown,  for  appellant. 

George  C.  Colder ,  for  appellee. 

Opinion  by  Williams,  J.,  July  17, 1919 : 

This  is  an  appeal  from  a  decree  granting  a  divorce 
a.  V.  m.  to  a  husband  on  the  ground  of  cruel  and  barbar- 
ous treatment. 

The  master's  findings  indicate  that  he  believed  the 
testimony  on  behalf  of  libellant  and  disbelieved  that  of 
the  respondent.  In  examining  the  record  we  are  obliged 
to  differ  with  the  master  in  a  number  of  material  mat- 
ters of  fact. 

The  testimony  shows  that  libellant  was  partly  respon- 
sible for  the  domestic  difficulties.  He  was  getting  stout; 
she  mentioned  it  and  he  became  very  resentful;  she  be- 
came pregnant;  he  was  very  much  hurt  when  she  ac- 
cused him  of  being  the  cause  of  her  condition ;  she  did 
not  like  some  of  his  friends  and  told  him  so;  she  did 
not  like  Duquesne,  \^ith  its  smoke  and  dirt,  and  said  so; 
when  the  time  of  her  confinement  approached  she  went, 
with  his  consent,  to  stay  at  the  home  of  her  foster  parents 
in  Rochester,  New  York ;  he  went  there  to  see  her  and, 
during  the  course  of  some  remarks  about  his  mother, 
became  highly  incensed  because,  in  the  heat  of  the  argu- 
ment, she  told  him  to  go  home ;  his  father  took  the  baby 
out  and  let  the  sun  shine  in  its  eyes;  libellant  could  not 
understand  why  his  wife  should  object ;  she  did  not  like 
the  summer  heat  of  the  Pittsburgh  district,  and  went  to 
si>end  the  summer  with  her  parents  in  Rochester  in  the 
summer  of  1916 ;  these  were  the  two  occasions  when  she 
is  found  to  have  wilfully  left  her  husband ;  he  brought 
company  home  to  a  meal  without  warning  to  his  wife 
and  was  surprised  that  she  objected  to  the  sudden  visit- 
ation ;  he  felt  much  abused  that  he  should  be  compelled 
to  perform  such  menial  duties  as  scrub,  wash  dishes,  and 
dust  rugs,  when  his  wife  was  unable  to  attend  to  these 
duties  when  suffering  from  the  discomforts  of  prefifnancy, 
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and  sabsequently  hampered  with  the  care  of  an  infant; 
he  became  ill  and  she  attended  him  as  well  as  she  could; 
he  considered  it  neglect  for  her  not  to  furnish  him  with 
clean  flannel  for  his  chest,  even  though  she  did  not 
know  he  needed  it ;  he  came  home  one  evening  in  March, 
1917,  and  said  "Is  this  all  I  am  to  have  for  my  supper'*  to 
the  wife  who  had  prepared  a  meal  consisting  of  meat,  to- 
matoes, potatoes,  bread,  butter  and  coffee;  an  argument 
ensued  and  libellant  left  the  house  in  high  temper;  upon 
his  return,  his  wife  was  afraid  of  him  and  locked  him 
out  of  her  bedroom,  where  the  baby  was  resting,  as  well 
as  it  could,  in  a  teething  fever;  he  later  took  the  locks 
off  the  doors  and  she  told  him  he  might  lose  his  job  at 
the  works  if  the  men  heard  of  such  queer  doings;  she 
told  him  he  acted  like  a  crazy  man  at  such  times ;  when 
her  child  was  bom,  she  was  curious  as  to  the  inheritance 
laws  of  Pennsylvania ;  she  got  law  books  from  the  library 
and  read  up  on  the  question ;  he  accused  her  of  reading 
up  the  divorce  law ;  he  said  she  asked  for  money  when 
she  had  plenty  of  bills  in  her  pocketbook,  and  it  api)eared 
that  she  had  no  change  and  wanted  a  quarter  to  tip  the 
porter  on  the  train ;  after  he  left  her  she  summoned  him 
into  court  for  desertion  and  nonsupport  when  she  could 
not  live  on  what  he  was  paying  to  her;  he  says  she  called 
him  a  vile  name;  she  denies  it  and  we  believe  her;  he 
testified  these  troubles  affected  his  health  and  wore  him 
down,  yet  he  grew  fat  after  his  marriage;  he  gave  her 
|50  per  month  for  house  supplies  in  1914 ;  he  complained 
because  the  food  was  not  better  and  more  plentiful  in 
1917,  and,  not  long  before  he  left  her,  cut  this  allowance 
to  |15  every  two  weeks ;  he  furnished  help  only  intermit- 
tently, and  complained  because  the  house  was,  on  occa- 
sion, dirty,  notwithstanding  the  fact  that  a  steel  mill  was 
located  only  a  block  away ;  he  sought  to  have  intercourse 
with  her  when  she  was  menstruating,  as  is  evidenced  by 
his  own  testimony,  and  was  highly  incensed  because  she 
fought  to  prevent  the  act ;  he  did  not  even  know  what  the 
monthly  change  of  the  female  sex  was,  and  presumed  she 
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wore  sanitary  bandages  to  keep  him  from  intercourse; 
these  and  many  other  trival  things  are  sought  to  be  dis- 
torted into  the  cruel  and  barbarous  treatment  such  as 
will  justify  a  decree  in  divorce. 

It  would  serve  no  useful  purpose  to  review  or  consider 
the  cases  involving  cruel  and  barbarous  treatment  at  the 
complaint  of  the  husband.  Where  the  decree  was  grant- 
ed, something  more  than  the  negative  acts  testified  to  in 
the  present  case  existed  such  as  threats  against  the  hus- 
band's life,  continual  nagging  in  public,  imputing  in- 
competence in  business,  unchastity  charged,  actual  physi- 
cal violence,  not  necessarily  endangering  the  husband's 
life,  the  prosecution  of  the  husband  in  numerous  l^al 
actions,  a  self-induced  condition  of  mind,  the  result  of  the 
use  of  drugs,  causing  such  acts  to  be  done,  which  condi- 
tion continues  for  long  periods  with  no  signs  of  improve- 
ment, or  some  positive  and  continued  course  of  action  in 
pursuance  of  a  malicious  intent  to  his  harm :  Fay  v.  Id., 
27  Pa.  Superior  Ct.  328 ;  Shaw  v.  Id.,  36  Pa.  Superior  Ct. 
122;  Egolf  V.  Id.,  53  Pa.  Superior  Ct.  254;  Mamaux  v. 
Id.,  64  Pa.  Superior  Ct.  131 ;  Ponthus  v.  Id.,  66  Pa.  Su- 
perior Ct.  257. 

An  examination  of  the  following  cases  will  show  that 
the  decree,  granted  in  this  case,  cannot  be  sustained: 
Johnson  v.  Id.,  31  Pa.  Superior  Ct.  53 ;  Schulze  v.  Id., 
33  Pa.  Superior  Ct.  325;  Piatt  v.  Id.,  38  Pa.  Superior  Ct. 
551;  Hexamer  v.  Id.,  42  Pa.  Superior  Ct.  226;  Biddle  v. 
Id.,  50  Pa.  Superior  Ct.  30 ;  Hill  v.  Id.,  57  Pa.  Superior 
Ct.  1;  Aikens  v.  Id.,  57  Pa.  Superior  Ct.  424;  Cunning- 
ham V.  Id.,  60  Pa.  Superior  Ct.  622;  Lewis  v.  Id.,  63  Pa. 
Superior  Ct.  82.  We  are  of  the  opinion,  after  a  careful 
reading  of  the  entire  record  of  upwards  of  four  hundred 
pages,  that  libellant  has  failed  to  establish  the  necessary 
facts  to  warrant  a  decree  in  his  favor. 

The  decree  of  the  court  below  is  reversed,  the  libel  dis- 
missed, and  it  is  ordered  that  libellant  pay  the  costs  in 
this  court  and  in  the  court  below. 
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Overgeers  of  the  Poor  of  Turbett  TowmMpy  Appel- 
lants, V.  Overseers  of  the  Poor  of 
Tuscarora  Township. 

Poor  law — Settlement — Removal  from  jurisdicHonr-^Aei  of  June 
IS,  1836,  P.  L.  539,  and  ApHl  6,  1906,  P.  L,  112. 

The  refusal  of  a  justice  of  the  i)eace  to  grant  an  order  of  removal 
of  a  pauper  from  one  poor  district  to  another,  which  was  subse- 
quently affirmed  by  the  court  of  quarter  sessions,  will  be  considered, 
on  appeal,  only  on  such  points  of  evidence  as  have  been  excepted 
to,  or  for  errors  in  law.  The  appellate  court  will  not  review  the 
case  on  its  merits. 

Where  a  person  not  in  receipt  of  relief  has  removed  from  one  dis- 
trict to  another,  and  proceedings  are  begun  before  a  justice  of  the 
peace  for  his  removal  on  the  ground  that  he  was  likely  to  become 
chargeable,  which,  after  hearing,  were  dismissed,  a  subsequent  iip- 
plication  by  him  for  relief,  and  the  granting  of  the  same,  while 
conclusive  of  the  pauper's  status,  at  the  time  of  the  issuance  of  the 
order,  is  not  necessarily  conclusive  of  the  fact  that  he  was  'likely 
to  become  chargeable"  on  the  district  at  any  time  prior  to  the  mak- 
ing of  the  order. 

Argued  March  10,  1919.  Appeal,  No.  11,  March  T., 
1919,  from  order  and  decree  of  Q.  S.  Juniata  Co.,  Sept. 
Sessions,  1912,  No.  1,  confirming  judgment  of  justice  of 
the  peace  in  the  case  of  Overseers  of  the  Poor  of  Turbett 
Township  v.  Overseers  of  the  Poor  of  Tuscarora  Town- 
ship. Before  Orlady,  P.  J.,  Porter,  Trbxlbr,  Williams 
and  Keller,  J  J.    Affirmed. 

Appeal  from  order  of  justice  of  the  peace  refusing 
order  for  the  removal  of  a  pauper.    Before  Bailey,  P.  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

The  court  confirmed  the  judgment  of  the  justice  of  the 
peace.    Plaintiff  appealed. 

Error  assigned  was  the  order  of  the  court 

Andrew  Banks,  for  appellant. 
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J.  Howard  Neely,  for  appellee. 

Opinion  by  Williams,  J.,  July  17, 1919 : 

This  is  an  appeal  from  a  decree  of  the  quarter  sessions 
sustaining  the  refusal  of  a  justice  of  the  peace  to  grant 
an  order  of  removal  of  a  pauper. 

Section  16,  of  the  Act  of  1836,  as  amended  by  the  Act 
of  April  6,  1905,  P.  L.  115,  provides  that  "on  complaint 
by  the  overseers  of  any  district  to  one  of  the  magistrates 
of  the  same  county,  it  shall  be  lawful  for  the  said  magis- 
trate, where  any  i>erson  has  or  is  likely  to  become  charge- 
able to  such  district  into  which  he  shall  come,  by  his  war- 
rant or  order,  directed  to  such  overseers,  to  remove  such 
I)erson,  at  the  expense  of  the  district,  to  the  city,  district 
or  place  where  he  was  last  legally  settled,  whether  in  or 
out  of  Pennsylvania " 

This  proceeding  was  begun  in  March,  1912 ;  on  the  21st 
of  that  month  a  hearing  was  had ;  on  the  26th,  the  justice 
refused  the  order  of  removal ;  April  2d,  the  alleged  pau- 
per applied  for  an  order  of  relief  at  the  suggestion  of 
one  of  the  overseers  of  Turbett  Township,  which  order 
was  granted.  The  alleged  pauper  was,  at  the  time  of  the 
hearing,  apparently  possessed  of  sufficient  property  and 
physical  ability  to  provide  for  himself,  as  found  by  the 
magistrate.  It  was  not  disputed  that  the  alleged  pauper 
was  legally  settled  in  Tuscarora  Township,  but  he  was 
not  the  recipient  of  relief,  nor  had  he  made  application 
therefor  at  the  date  of  the  hearing.  The  question  before 
the  magistrate  was,  therefore,  whether  he  was  "likely  to 
become  chargeable'^  on  the  district. 

In  discussing  this  phase  of  the  case  the  c#urt  below 
says :  "The  fact  must  be  ascertained  as  it  existed  at  and 
before  the  hearing  before  the  justice  on  March  21, 1912 ; 
that  he  became  a  charge  upon  Turbett  Township  after- 
wards is  immaterial,  except  in  so  far  as  it  might  bear 
upon  whether  or  not  he  was  likely  to  become  a 
charge  at  the  time  of  the  hearing.  We  have  examined 
the  testimony  taken and  are  able  to  find  nothing 
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which  would  lead  to  the  arising  of  a  probability,  before 
the  hearing,  that  he  might  sometime  in  the  near  future 
become  a  public  charge.  There  is  no  evidence  of  serious 
mental  or  physical  incapacity  or  that  he  had  not  been 
able  to  meet  his  business  or  financial  obligations.  It  is 
true,  he  was  old,  and  undeniably  poor,  but  neither  one 
of  these  things  is  sufficient  to  show  the  existence  of 

pauperism It  is  clear that  the  taking  out  of 

the  poor  order  was  due  to  the  suggestion,  not  arising 
from  Kirk's  necessities,  but,  from  one  of  the  overseers 
of  the  poor  of  Turbett  Township His  failure  to  ob- 
tain a  habitation  was  not  due  to  his  social  condition,  but 
to  the  stigma  placed  upon  him  by  the  plaintiffs  in  insti- 
tuting this  proceeding." 

We  have  quoted  from  the  opinion  of  the  court  below 
for  the  purpose  of  stating  the  case;  we  do  not  review  on 
the  merits :  Lower  Augusta  v.  Selinsgrove,  64  Pa.  166 ; 
County  of  Cambria  v.  Township  of  Madison,  138  Pa.  109 ; 
Overseers  of  Liberty  Township  v.  Overseers  of  Castanea 
Township,  4  Pa.  Superior  Ct.  411. 

Conceding  that  the  order  of  relief,  if  granted  before  the 
decision  of  the  magistrate,  would  be  conclusive  of  the 
pauper's  status,  it  does  not  follow  that  it  is  conclusive  of 
the  fact  that  he  was  "likely  to  become  chargeable''  on  thi» 
district  at  any  time  prior  to  its  issuance.  This  is  the  only 
legal  reason  urged  for  the  reversal  of  this  decree. 

The  assignments  of  error  are  overruled  and  the  decree 
affirmed. 


Hall  V.  Dean,  Appellant. 

WUh — Title  to  real  estate — Fee  simple — Ejectmev* — Act  of  April 
8, 188$,  P.  L,  260. 

A  fee  presumed  by  the  Act  of  April  8,  1883,  P.  L.  260,  as  well 
as  a  fee  expressly  fH^en  by  will,  can  only  be  defeated  by  a  subsequent 
provision  which  shows  clearly  that  the  testator  intended  not  to  give 
a  fee. 
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It  is  immaterial,  under  the  Act  of  April  8,  1833,  whether  the 
devise  in  fee  simple  is  created  by  operation  of  law  or  express  terms; 
the  language  used  in  the  act  indicates  that  an  absolute  devise, 
however  defective  it  ijuight  have  been  imder  the  law  as  it  existed 
before  1833,  must  be  sustained  unless  the  intention  sulraequently 
expressed  clearly  negatives  the  idea. 

Where  a  testator  devised  to  his  wife  a  part  of  his  farm  in  the 
following  language:  *^  give  and  bequeath  imto  my  dear  wife 
Huldah  the  use  and  occupation  of  a  part  of  the  home  farm,"  with- 
out limiting  the  enjoyment  of  the  land  to  her  life,  or  in  any  other 
way,  under  the  Act  of  1833  it  remains  a  devise  in  fee  simple,  unless 
cut  down  by  a  subsequently  expressed  intention  in  the  will. 

Argued  March  4,  1919.  Appeal,  No.  32,  March  T., 
1919,  by  plaintiffs,  from  judgment  of  C.  P.  Lackawanna 
County,  October  T.,  1913,  No.  793,  in  the  case  of  Lephe 
Hall,  Jessie  Hall  and  Harriet  Hall  Shoemaker  v.  D.  B. 
Hand  and  A.  D.  Dean.  Before  Oblady,  P.  J.,  Pobtrb, 
Trexler,  Williams  and  Keller,  JJ.    Affirmed. 

Framed  issue  in  the  nature  of  ejectment  for  land  situ- 
ate in  the  Borough  of  Waverly,  Lackawanna  County. 
Before  Maxwell,  P.  J.,  42d  Judicial  District,  specially 
presiding. 

The  opinion  of  the  Superior  Court  states  the  case. 

The  court  entered  a  judgment  in  favor  of  plaintiffs  and 
against  the  defendant  for  the  land  described  in  the  plain- 
tiff's statement  filed  in  the  case,  together  with  costs. 

Errors  assigned  were  various  findings  of  fact  and  con- 
clusions of  law  and  the  decree  of  the  court. 

A.  A.  Yoshurg,  for  appellants. 

S.  B,  Price,  of  8.  JB.,  C.  B.  d  J.  H.  Price,  and  with  him 
John  P.  Kelly,  of  (yBrien  d  Kelly,  for  appellees. 

Opinion  by  Wiluams,  J.,  July  17, 1919 : 
This  is  an  action  of  ejectment  involving  the  construc- 
tion of  a  will.     Plaintiffs  and  defendants  each  claim 
through  George  Clark,  who  died,  testate,  August  14, 1858, 
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leaving  to  suryive  Mm  a  widow^  Huldah  Clark^  and  one 
son;  James  B.  Clark;  at  the  time  of  his  death  he  owned 
111  acres  of  land^  including  within  its  bounds  the  land 
here  in  dispute. 

George  Clark^s  will,  so  far  as  we  need  discuss  it,  is  as 
follows :  "Item :  I  give  and  bequeath  unto  my  dear  wife 
Huldah  the  use  and  occupation  of  a  part  of  the  home 
farm  [then  follows  description  including  the  land  here 
in  question]  Item :  I  give  and  bequest  unto  my  said  wife 
all  my  household  furniture  one  good  cow  one  horse  worth 
(f  125)  four  good  skips  of  bees  and  (flOO)  worth  of  farm 
produce  such  as  she  may  want.  All  which  legacies  to  my 
said  wife  I  do  declare  to  be  instead  of  her  dower  at  com- 
mon law  for  her  use  only  during  her  natural  life  and  from 
and  after  her  decease  I  give  and  devise  the  use  and  occu- 
pation of  the  same  together  with  the  immediate  use  and 
occupation  (after  my  decease)  of  the  old  bam  lot  of  some 

ten  or  twelve  acres unto  my  son  James  E.  Clark 

(if  he  shall  be  living)  and  from  and  after  his  decease  I 
give  and  devise  of  the  same  unto  his  children  their  heirs 
and  assigns  f orever.  Item :  I  give  and  bequeath  unto  my 
son  James  R.  Clark  all  my  remaining  property  which  is 
not  herein  otherwise  provided  for  real  and  personal  to 
his  heirs  and  assigns  forever.  And  lastly  I  nominate  and 
appoint  my  wife  Huldah  and  James  R.  Clark  to  be  my 
executors.'^ 

April  1, 1874,  James  R.  Clark  et  ux.  and  Huldah  Clark, 
executed  and  delivered  a  deed  for  certain  land,  including 
the  land  in  question,  to  William  C.  Hall,  who  died,  in- 
testate, leaving  to  survive  him,  as  his  heirs  at  law,  Lephe 
Hall,  Jesse  Hall,  and  Harriet  Hall  Shumaker,  the  plain- 
tiffs in  this  issue;  William  C.  Hall  and  plaintiffs  were  in 
possession  of  the  land  for  thirty-four  years,  then  it  was 
leased  to  Davidson,  who  sublet  to  Dean,  the  defendant, 
who  claims  title  through  three  deeds,  one  from  the  sheriff, 
in  1902,  purporting  to  convey  the  interest  of  alleged  re- 
maindermen ;  another,  in  1902,.  by  several  of  the  grand- 
children of  testator,  and  another  by  other  remaindermen 
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of  the  land  in  dispute.  The  grantors  in  the  last  two 
deeds  did  not  know  they  were  conveying  any  of  the  land 
included  in  the  deed  of  1874.  James  B.  Clai^:  died  in 
1908,  and  Huldah  before  that  date. 

The  court  below  held  the  first  item  of  the  will  gave 
Huldah  Clark  a  fee  in  the  land  in  dispute  by  force  of  Sec- 
tion 9,  of  the  Act  of  April  8, 1833,  P-  L.  250,  which  pro- 
vides that  ^^all  devises  of  real  estate  shall  pass  the  whole 
estate  of  the  testator  in  the  premises  devised,  although 
there  be  no  words  of  inheritance  or  of  perpetuity  unless 
it  appear  by  a  devise  over,  or  by  words  of  limitation,  or 
otherwise,  in  the  will,  that  the  testator  intended  to  de- 
vise a  less  estate,''  and  that  she  passed  a  good  title  to 
plaintiffs'  intestate  by  the  deed  of  1874.  Defendant  ap- 
peals from  the  judgment  for  plaintiffs. 

Two  things  must  concur  to  sustain  the  holding  of  the 
court  below,  viz :  the  gift  must  be  an  absolute  one  within 
the  authorities,  and  the  intention  of  testator  to  limit  the 
estate  must  not  appear  with  sufficient  clarity  to  overcome 
the  previously  expressed  intention  to  give  an  absolute  es- 
tate. It  is  immaterial,  under  the  Act  of  1833,  whether 
the  devise  in  fee  is  created  by  operation  of  law  or  express 
terms;  the  language  used  in  the  act  indicates  that  an 
absolute  devise,  however  defective  it  might  have  been 
under  the  law  as  it  existed  before  1833,  must  be  sustained 
unless  the  intention  subsequently  expressed  clearly  nega- 
tives the  idea.  In  the  present  case  the  first  clause  of  the 
will  gives  the  widow,  Huldah,  the  "use  and  occupation" 
without  limiting  the  enjoyment  of  the  land  to  her  life,  or 
in  any  other  way.  This  devise  was  in  fee  simple :  see 
Saxton  et  al.  v.  Mitchell,  78  Pa.  479,  483;  Armstrong  v. 
Michener,  160  Pa.  21,  and  under  the  Act  of  1833,  remains 
a  devise  in  fee  simple  unless  cut  down  by  a  subsequently 
expressed  intention  in  the  will.  The  limitation  to  the  son 
and  his  children  in  the  second  item  does  not  clearly  reveal 
an  intention  on  the  part  of  the  testator  that  the  first  item 
is  to  be  affected  thereby,  and  nothing  else  in  the  will 
shows  an  intention  to  limit  the  estate 

The  judgment  is  affirmed. 
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Parry  and  Jones  v.  Lackawanna  Orange  Produce 
Association  et  al.^  Appellants. 

Partnership — Aceauniing — Receivers — Decree — Act  of  June  16, 
18S6,  P.  L.  789. 

In  a  suit  in  equity  for  an  accounting  and  for  the  appointment  of 
a  receiver  of  the  assets  of  an  insolvent  partnership  association^  a 
decree  appointing  such  receiver  is  proper,  where  it  appears  that  the 
association  was  insolvent  and  had  not  carried  on  its  business  for 
several  years. 

Argued  March  4,  1919.  Appeal,  No.  26,  March  T., 
1919,  by  defendants,  from  decree  of  C.  P.  Lackawanna 
Co.,  in  equity,  Oct.  T.,  1913,  No.  13,  in  case  between  El- 
wood  Parry  and  William  M.  Jones  and  Lackawanna 
Grange  Produce  Association  et  al.  Before  Oblady,  P.  J., 
PoBTBB,  Tbexleb,  Wiluams  and  Eellbb,  JJ.    Modified. 

BDl  in  equity  by  alleged  creditors  of  an  unincorporated 
association,  and  members  thereof,  asking  for  a  receiver 
and  an  assessment  to  pay  the  indebtedness  alleged  to  be 
due  the  plaintiffs.    Before  O'Neill,  J. 

The  court  entered  a  decree  as  quoted  in  the  opinion  of 
the  Superior  Court 

Error  assigned,  among  others,  was  the  decree  of  the 
court 

A.  A.  Tosburg,  and  with  him  John  R.  Wilson,  for  ap- 
pellants. 

George  Morrow,  and  with  him  William  Leach,  for  ap- 
I)ellee8. 

OwNiON  BY  WiLLUMS,  J.,  July  17, 1919  : 
Respondents  appeal  from  the  following  decree  "that 
the  Lackawanna  Grange  Produce  Association  is  insolvent 
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and  Everett  S.  Bcnss,  Esq.^  is  appcnnted  receiver  to  wind 
up  the  affairs  of  the  association  with  authority  to  assess 
upon  and  collect  from  each  and  every  of  the  members 
named  in  the  bill  the  sum  of  fifty  (f50)  dollars  in  order 
to  raise  a  fund  out  of  which  to  pay  the  claims  of  the  plain- 
tiffs together  with  the  cost  incident  to  the  action " 

Appellees  seek  only  to  sustain  so  much  of  this  decree 
as  relates  to  the  appointment  of  the  receiver  to  wind  up 
the  affairs  of  the  association,  and,  to  that  extent,  the  de- 
cree is  a  proper  exercise  of  the  power  given  by  the  Act  of 
June  16, 1836,  P.  L.  789 ;  the  association  is  insolvent  and 
has  not  carried  on  its  business  for  several  years. 

The  findings  and  evidence  clearly  show  that  plaintiffs 
are  members  of  defendant  organization,  and,  therefore, 
have  the  status  of  partners  with  the  individual  defend- 
ants, and  not,  as  stated  by  the  court  below  in  its  second 
conclusion  of  law  "creditors  of  the  association."  The 
liability  for  the  repayment  of  advances  to  a  partnership 
by  individuals,  as  between  the  partners  is  quite  different 
from  the  liability  of  the  separate  partners  to  make  good 
to  "creditors  of  the  association,"  who  are  not  partners, 
both  in  regard  to  priority  and  the  nature  of  the  liability : 
see  Rush,  etc.,  Co.  v.  Hillis,  3  Pa.  Superior  Ct.  527.  The 
right  of  a  partner  here  is  to  contribution  from  his  copart- 
ners in  proportion  to  the  amount  in  which  they  were  to 
share  in  the  profits,  while  the  right  of  a  creditor  is  to 
payment  of  his  claim  irrespective  of  how  the  money  is 
raised.  We  need  but  refer  to  "An  Act  Relating  to  and 
regulating  partnerships,"  approved  March  26,  1915,  P. 
L.  18,  which  follows,  in  most  of  its  provisions,  the  general 
law  of  partnerships  as  previously  expounded,  as  a  ^lide 
in  working  out  the  relative  rights  and  duties  of  the 
parties  to  this  suit. 

The  appeal  is  sustained  and  the  record  remitted  to  the 
court  below  with  direction  to  modify  the  decree  in  accord- 
ance with  the  views  expressed  in  this  opinion. 
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605,  (1919).]  Syllabufl— Statement  of  Facts. 

Hombake  v.  Hombake,  Appellant. 

Husband  and  wife — Farmer  marriage — Annulment — Act  of  April 
U,  1869.  P.  L,  6J^7. 

A  decree,  under  the  provisions  of  the  Act  of  April  14, 1859,  P.  L. 
647,  annulling  a  marriage  on  the  ground  of  a  valid  subsisting 
former  marriage,  will  not  be  disturbed  where  the  findings  of  the 
jury  are  supported  by  sufficient  evidence  that  respondent  was 
married  in  1892,  lived  and  cohabited  with  his  first  wife  for  several 
years,  that  the  parties  were  recognized  as  man  and  wife;  that  the 
respondent  subsequently  left  his  wife  and  married  the  libellant  in 
1910,  and  lived  with  her  until  1916. 

A  marriage  ceremony,  however  defective,  may  create  the  relation 
of  husband  and  wife,  if  subsequently  ratified  by  cohabitation,  the 
birth  of  children,  and  the  holding  fort!  by  both  parties  as  man 
and  wife.  A  mere  failure  to  secure  a  marriage  license,  while  it 
might  lay  the  parties  open  to  prosecution  or  fine,  does  not  avoid  the 
marriage  relation,  and  after  such  relation  had  been  existent,  a 
second  marriage  was  invalid  and  should  be  annulled. 

Argued  April  23,  1919.  Appeal,  No.  35,  April  T., 
1919,  by  respondent,  from  judgment  of  C.  P.  Washington 
Co.,  Nov.  T.,  1916,  No.  38,  annulling  a  marriage  contract 
in  the  case  of  Sybella  Hornbake  v.  Joseph  D.  Hombake. 
Before  Orlady,  P.  J.^  Porter,  Henderson,  Head,  Trex- 
LER,  Williams  and  Keller,  J  J.    Affirmed. 

Action  for  annulment  of  marriage  under  the  Act  of 
April  14, 1859,  P.  L.  647,  on  the  ground  of  a  former  sub- 
sisting marriage.    Before  McIlvaine,  P.  J. 

On  issue  framed:  "Was  the  marriage  between  the 
libellant  and  the  respondent  on  the  19th  day  of  July, 
1910,  void,  for  the  reason  of  the  fact  that  the  said  Joseph 
D.  Hombake  had  a  wife  living  at  said  time,  from  whom 
he  was  not  lawfully  divorced,  as  charged  in  the  libel  and 
denied  in  the  answer,^'  the  jury  returned  a  verdict  in  the 
affirmative. 
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Statement  of  Facte — Opinion  of  the  Court  [72  Pa.  Superior  Ct 
The  court  subsequently  decreed  the  marriage  contract 

entered  into  by  libellant  and  respondent  to  be  wholly 

null  and  void.    Respondent  appealed. 

Errors  assigned  was  the  admission  of  the  testimony 
of  the  alleged  first  wife,  various  rulings  on  evidence,  and 
the  decree  of  the  court. 

O.  P.  Baker,  for  appellant. — ^There  was  no  proof  of  a 
former  marriage :  Commonwealth  v.  Stump,  53  Pa.  132 ; 
Patterson's  Est,  237  Pa.  24;  Hill  v.  Hill's  Adminis- 
trator, 32  Pa.  511;  Yardley's  Est.,  75  Pa.  211. 

The  testimony  of  the  alleged  former  wife  was  inadmis- 
sible :  Bitner  v.  Boone,  128  Pa.  567 ;  Yeager  v.  Weaver, 
64  Pa.  425;  Balentine  v.  White,  77  Pa.  20;  Taylor  v. 
Kelly,  80  Pa.  95 ;  Canole  v.  Allen,  Appellant,  222  Pa.  156. 

R.  H.  Meloy,  for  appellee. 

Opinion  by  Williams,  J.,  July  17, 1919 : 

This  was  an  action  for  the  annulment  of  a  marriage  on 
the  ground  of  a  valid  subsisting  former  marriage. 

The  court  below  entered  a  decree,  under  the  Act  of 
April  14,  1859,  P.  L.  647,  annulling  the  marriage.  Re- 
spondent appeals  and  confines  the  argument  to  one  point : 
Was  the  finding  of  the  jury  supported  by  sufficient  com- 
jmtent  testimony? 

The  first  contention,  that  the  alleged  first  wife  was  not 
competent  to  testify  against  her  husband,  has  the  unusual 
element  of  being  to  respondent's  disadvantage,  whether 
she  was  or  was  not  competent ;  if  she  was  incompetent  by 
reason  of  being  his  wife,  nothing  more  need  be  proved  to 
sustain  the  decree  of  the  court  below ;  if  she  must  prove 
she  was  his  wife,  she  was  competent  to  do  so :  Greenawalt 
et  al.  V.  McEnelley  et  al.,  85  Pa.  352;  Drinkhouse's  Est., 
151  Pa.  294;  Miller's  Est,  34  Pa.  Superior  Ct.  385;  in 
fact  it  has  been  held  that  a  husband  is  competent  to  prove 
that  his  marriage  is  void  by  reason  of  a  former  marriage: 
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605,  (1919).]  Opinion  of  the  Court. 

Shaak's  Est.,  4  Brewster  305.  The  Act  of  April  21, 1915, 
P.  L.  154,  is  an  example  of  the  trend  of  the  law  in  the  di- 
rection of  extending  the  competency  of  parties  as  between 
husband  and  wife,  but  does  not  apply  to  the  case  in  hand. 

The  second  contention  is  that  the  evidence  does  not  es- 
tablish the  prior  marriage.  It  appears  from  the  testi- 
mony that  respondent  went  to  Cumberland,  Maryland, 
with  a  Miss  Golden,  in  1892 ;  a  minister  performed  a  mar- 
riage ceremony  in  the  presence  of  two  witnesses ;  a  mar- 
riage certificate  was  drawn  up  by  the  minister  and  given 
to  the  woman  by  respondent ;  they  cohabited  for  several 
years  and  had  two  children,  who  were  recognized  by 
respondent  by  writing  their  names  in  the  family  Bible  as 
his  children ;  she  was  known  in  the  community  as  Mrs. 
Hombake,  and  respondent  addressed  letters  to  her  as 
such ;  they  separated  and  respondent  married  a  second 
time,  and  later  was  divorced  at  his  suit  from  the  second 
Mrs.  Hornbake;  respondent  married  libellant  in  1910, 
and  lived  with  her  until  1916,  when  she  left  him  and 
brought  this  suit;  libellant  had  no  knowledge  of  respond- 
ent's relation  to  the  first  Mrs.  Hornbake,  or  at  least  the 
jury  so  found. 

Appellant  urges  that  the  marriage  was  invalid  under 
the  laws  of  Maryland,  which  require  a  marriage  license 
to  make  effective  the  ties,  but  we  are  not  concerned  with 
whether  the  legal  technicalities  were  comjdied  with;  a 
marriage  ceremony,  however  defective,  may  create  the 
relation  of  husband  and  wife,  if  subsequently  ratified  by 
cohabitation,  the  birth  of  children,  and  a  holding  forth 
by  both  parties  as  man  and  wife,  and  the  jury  was  justi- 
fied in  its  finding  under  the  evidence :  see  18  R.  C.  L.  p. 
447,  sec.  78 ;  statutes  such  as  counsel  for  appellant  assert 
exist  in  Maryland  are  construed  as  directory,  where  there 
is  no  express  provision  voiding  the  marriage  for  failure  to 
comply  with  their  requirements :  26  Cyc.  840 ;  and  this 
is  particularly  so  of  a  provision  requiring  a  license :  18 
R.  C.  L.  p.  399,  sec.  19;  while  the  failure  of  the  parties 
to  comply  with  such  acts  may  lay  them  open  to  prosecu- 
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tion  or  fine,  the  marriage  relation  is  not  avoided  thereby : 
see  Bodebaugh  v.  Sanks,  2  Watts  9;  Helffenstein  v. 
Thomas,  5  Bawle  209.  The  law  of  Maryland,  as  now 
construed,  requires  only  a  religious  ceremony  to  make 
the  marriage  valid,  aside  from  any  liability  on  the  part  of 
the  minister  for  failure  to  comply  with  the  regulation 
concerning  a  license :  Feehley  v.  Fieehley,  129  Md.  565,  L. 
B.  A.  1917  C.  p.  1017  (1916). 

The  assignments  present  no  reversible  error  and  the 
decree  is  affirmed  at  the  costs  of  appellant. 
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ACCEPTANCE. 

1.  Contracts — Meeting  of  minds —  ConfirfruUion  of  offer. 
Kennedy-Stroh  Corporation  ▼.  Davii,  381. 

ACCOUNT. 

1.  Receivers — Unnecessary  expenses — Surcharge,  Lambert 
▼•  Nat.  HoK  Co.,  378. 

ACCOUNTING. 

1.  Partnership — Receivers — Decree.  Tmxrj  ▼•  Laekawaana 
Grange  Produce  Amu.,  603. 

ADULTERY. 

1.  Divorce — Insufficient  evidence.    Paul  ▼.  Paal,  70. 

AFFIDAVIT. 

1.  Justice  of  the  peace — Appeals — Affidavit  of  officer  of  cor- 
poration— Sufficiency.  Lents  ▼•  Kittanning  Real  Estate  Co., 
613. 

2.  Criminal  law — Forfeited  recognizance — Insufficient  affi- 
davit of  defense.    Com.  ▼.  Balsamo,  182. 

3.  Negotiable  instruments  —  Holder  in  due  course — ^^tij^- 
ciency.    Rothrook  Stores  ▼.  Panxera,  349. 

4.  Practice,  C.  P. — Action  of  trespass.  Wilson  ▼.  Adams 
Express  Co.,  384. 

6.  Prdctice,  C.  P. — Replevin.     Stem  ▼.  Haven,  164. 
6.  Railroads — Sufficiency — Municipal   claim.     New   Castle 
▼•  PittsbnrKh,  T.  ft  A.  Ry.  Co.,  135. 

AGENT,  see  Principal  and  Agent. 

1.  Local  agent — Insurance — Fire  insurance — Proof  of  loss. 
Prime  ▼.  Safety  Mnt.  F.  Ins.  Co.,  409. 

2.  Notice  to  agent — Landlord  and  tenant — Notice  to  quit — 
Authority  of  agent — Eviction.  Potter  T.  A  T.  Co.  ▼.  Davis, 
60. 

3.  Averment  of  agency — Workmen's  compensation  —  Prac- 
tice — Amendment.    Sehney  ▼•  Kittannins  BoronKh,  582. 
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ALLEGATA  AND  PROBATA. 

1.  Practice,  C.  P, --Pleading  —  Siaiement  &f  4lmm — Evi- 
dence.   ZvUimser  ▼•  Grebe,  209. 

ALLEYS. 

1.  Ways — Reference — Deed,     Heicee  ▼.  Bamm,  16. 

AMENDMENT. 

1.  Practice,  C.  P. — Statement  of  claim — Damages,  Stew- 
art ▼•  Tnmer,  235. 

2.  Workmen's  compensation  —  Practice  —  Averment  of 
agency,    Bchu^j  ▼•  Kittaimtug  Boroi&Kh«  582. 

APPEALS. 

1.  Criminal  law  —  Assignments  of  error  —  Excerpts  from 
charge.    Com.  ▼•  I«ink,  122. 

2.  Justice  of  the  peace — Affidavit  of  officer  of  corporation — 
Sufficiency.    Leats  ▼.  Kittanning  Real  Est.  Co.,  513. 

3.  Natural  gas  companies — Eminent  domain — Bonds — Cer- 
tiorarL    In  re  Bond  of  Equitable  Gas  Co.»  371. 

4.  Practice,  Superior  Court — Reversal  of  judgment  non  ob- 
stante veredicto — Subsequent  appeal  by  losing  party,  Carrow 
▼•  Massaohusette  Bonding  ft  Ins.  Co.,  498. 

5.  Practice,  Superior  Court — Qu^tion  not  raised  in  court 
below.    Flyte  ▼•  Stover,  531. 

6.  Practice,  Superior  Court — Assignments  of  error.  Knoz- 
▼iUe  I«and  Imp.  Co.  ▼.  Bropby,  62. 

7.  Practice,  Superior  Court — Order  granting  new  trial — Ju- 
dicicU  discretion — Proper  exercise.    I«awver  ▼.  Anderson,  337. 

8.  Workmen's  compensation — Findings  of  fact  by  board — 
Failure  to  make  complete  findings — Pleading.  Gallacher  ▼• 
DeL,  Iiaek*  A  West.  R.  B.  Co.,  124. 

ARSON. 

1.  Criminal  law — Indictment,    Com.  ▼.  Bramnfeldt,  25. 

ASSIGNMENTS  OF  ERROR. 

1.  Criminal  law — Appeals — Excerpts  from  charge.  Com.  ▼. 
Link,  122. 

2.  Criminal  law — Fortune  telling.    Com.  ▼.  Booker,  395. 

3.  Practice,  Superior  Court  — Appeals.     Knozrille 
Imp.  Co.  ▼.  Bropky,  62. 
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ATTACHMENT  EXECUTION. 

1.  Judgments — Service  on  garnishee — Sufficiency.  Wolf  ▼. 
Wolfe,  87. 

2.  Proof  of  debt  of  garnishee — Payment  hy  promissory  note 
— Evidence. 

On  the  trial  of  an  issue  raised  in  an  attachment-execution, 
where  the  only  evidence  of  the  debt  of  the  garnishee,  is  the 
testimony  of  the  latter,  to  the  effect  that  prior  to  the  attach- 
ment, he  owed  the  debtor  a  certain  sum,  which  he  paid  with  a 
promissory  note,  which  was  afterwards  discounted  in  due 
course,  it  is  error,  in  the  absence  of  any  proof  of  fraud,  to  sub- 
mit to  a  jury,  the  questions  of  whether  or  not  the  note  was 
^ven  in  payment  of  the  original  debt  upon  the  day  it  bore 
date,  and  whether  the  note  was  paid,  when  it  became  due,  to  a 
bona  fide  holder  without  notice  before  its  maturity. 

Money  owing  upon  a  promissoiy  note  is  liable  to  be  attached 
in  the  hands  of  the  maker  before  maturity  at  the  suit  of  a 
creditor  of  the  payee  or  holder,  but  such  attachment  is  subject 
to  the  rights  of  a  bona  fide  holder  for  value  without  notice. 
ColonnA  ▼•  M orriisej,  200. 

AUTOMOBILE. 

1.  Insurance — Automobile  insurance — Cancellation  —  Fail- 
ure to  surrender  policy.    Healj  ▼•  Stnyresant  Ins.  Go.,  168. 

2.  Negligence  —  Collision  with  trolley  car  —  Contributory 
negligence — Case  for  jury.  Nikl  ▼•  Wilkes-Barro  By.  Co., 
11. 

BAILMENT. 

1.  Common  carriers  —  Delivery  by  mistake  —  Liability. 
Stone  ▼.  D.,  I«.  A  W.  R.  R.  Co.,  416. 

2.  Bailor  and  bailee — Liens — Replevin. 

An  automobile  dealer  who  carries  on  a  business  of  receiving, 
storing  and  repairing  automobiles,  for  the  purpose  of  selling 
them  as  agent  of  their  owners,  is  a  bailee  for  hire  and  is  en- 
titled to  compensation  for  taking  care  of  the  property  of  the 
bailors;  as  such  he  has  a  lien  for  storage  charges,  accruing 
while  the  cars  are  in  his  possession. 

There  is  nothing  antagonistic  or  inconsistent  in  the  claim 
for  compensation  for  storage  charges,  and  the  assertion  of  a 
lien  therefor,  with  the  additional  right  to  a  lien  for  amounts 
due  for  repairs.    Saxton  ▼.  Oemehl,  177. 

BANKS,  see  Banks  and  Banking. 

1.  Money  in  savings  banks  —  Decedents'  estates  —  Oifts  — 
Completion  of  transfer.    Oldlleld's  Estate,  840. 
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BANKS  AND  BANKING. 

1.  Bank  deposits — Failure  to  pay  check — Interest. 

The  acceptance  of  a  bank  deposit  carriee  with  it  an  implied 
obligation  to  return  it  on  demand,  and  the  refusal  so  to  do  is  a 
breach  of  this  obligation,  out  of  which  liability  for  interest 
arises. 

Where  a  bank  without  justification  retains  a  fimd  against 
its  lawful  owner,  it  becomes  chargeable  with  interest  from 
the  time  the  depositor's  check  was  refused.  Waiawrli^t  ▼• 
Marine  Nat.  Bank,  221. 

2.  Checks — Equitable  assignment — Sufficiency. 

The  signing  of  a  check,  to  take  effect  at  some  subsequent 
date,  and  without  the  surrender  of  the  depositor's  bank  book, 
which  was  required  by  the  rules  of  the  bank,  was  not  such  a 
transfer  as  would  constitute  an  equitable  assignment  of  the 
amount  of  the  check  to  the  claimant,  vesting  in  her  a  then 
present  title  to  that  fund,  which  would  have  been  good  against 
the  decedent  himself  had  he  been  restored  to  health,  or  against 
his  creditor  who  might  have  attempted  to  seize  it. 

Where  the  money  in  bank  was  not  an  ordinary  d^>osit»  sub- 
ject to  payment  by  check,  and  could  be  drawn  by  the  owner 
only  after  compliance  with  certain  conditions  precedent,  such 
as  notice  in  writing  for  a  prescribed  length  of  time  and  the 
surrender  of  the  bank  book,  the  mere  signing  of  the  check  was 
not  sufficient  to  create  an  equitable  assignment  of  the  fund 
and  the  claim  must  be  dismissed  for  lack  of  some  of  the  essen- 
tials required  by  the  law  to  support  it.    Oldflold's  IBmt^  340. 

BILL  OF  LADING. 

1.  Absence  of  bill  of  lading — Railways — Common  carriers 
— Express  companies — Interstate  commerce — Interstate  ship- 
ments,   Wortbiaston  ▼•  Adams  Express  Co.,  292. 

BONDS. 

1.  Natural  gas  companies — Eminent  domain — Appeals  — 
Certiorari.    In  re  Bond  of  Equitable  Gas  Co.,  371. 

2.  WUls — Construction — Legacy — Right  of  selection  in  leg* 
atee.    Misener*s  Est.,  400. 

BOROUGHS. 

1.  Borough  code — Incorporation — Act  of  May  H,  1916,  P. 
L.  S12,  Chapter  2,  Article  I. 

On  a  petition  for  the  incorporation  of  a  borough  the  court 
may  refer  the  task  of  taking  testimony  to  an  examiner,  for  the 
purpose  of  making  an  investigation,  under  the  provisions  of 
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BOBOUOHS— coniiniied. 

the  Act  of  May  14, 1916,  P.  L.  812,  Chapter  2,  Article  I,  Sec- 
tions 1,  2,  3  and  4.     InoorporAtion  of  Forest  Hills  Boro., 

419. 

2.  Nuisance  —  Oarhage  plant  —  Noisome  odors  —  Action  of 
trespass — Case  for  jury. 

In  an  action  of  trespass  against  a  horough,  owning  and  op- 
erating an  incinerating  plant  for  the  purpose  of  disposing  of 
the  refuse,  waste,  etc.,  of  the  borough,  the  case  is  for  the  jury 
and  a  verdict  and  judgment  for  the  plaintiff  will  be  sustained, 
where  the  evidence,  though  contradicted,  tends  to  show  that 
noisome  and  noxious  vapors  and  stenches  resulted  from  the  oper- 
ation of  the  plant,  and  that  the  dwellings  of  the  plaintiffs  were 
rendered  uninhabitable  and  dangerous  to  the  health  of  the 
occupants. 

It  is  not  necessary  for  the  plaintiff,  in  such  an  action,  to 
show  that  the  business  of  the  defendant  was  carried  on  reck- 
lessly or  not  properly  managed.  His  case  was  made  out  if  he 
showed  that  the  defendant's  business,  though  lawful  in  itself, 
was  carried  on  clearly  to  his  injuiy,  and  whether  or  not  it 
was  a  nuisance  was  a  question  to  be  submitted  to  a  jury.  Si- 
wak  ▼•  Rankin  Borongk,  218. 

3.  Tax  collector— -Act  of  May  21, 1913,  P.  L.  28Ji.— Compen- 
sation— Discretion  of  borough  council — Equity. 

A  borough  council  has  full  authority  to  fix  the  compensation 
of  a  tax  collector  under  the  provisions  of  the  Act  of  May  21, 
1913,  P.  L.  284. 

An  ordinance  duly  passed  by  a  borough  council  reducing 
the  commissions  of  a  tax  collector  is  a  proper  exercise  of  its 
authority,  and  is  not  such  abuse  of  discretion  as  would  justify 
interference  of  a  court  of  equity. 

Section  13,  Article  III,  of  the  Constitution  of  Pennsylvania, 
providing  that  no  law  shall  increase  or  diminish  the  emolu- 
ments of  any  public  officer  after  his  election  or  appointment, 
refers  to  the  acts  of  the  legislature,  and  the  action  of  a  bor- 
ough, in  reducing  the  compensation  of  a  tax  collector  by 
ordinance,  is  not  in  violation  of  the  Constitution.  Seiler  ▼. 
MoKees  Bocks  Borongk,  81. 

BBOKER. 

1.  Compensation — Interest. 

One  who  has  performed  services  in  the  sale  of  real  estate  is 
entitled  to  interest  on  the  amount,  due  and  unpaid  to  him,  at 
the  time  of  the  termination  of  his  employment.  MoNelis  ▼. 
EUwanser,  35. 
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BEOKEEL—continued. 

2.  Beal  Mtate  broker — Commi89ion$ — Evidence  —  Com  far 
jury. 

In  an  action  by  a  real  estate  broker,  to  recover  commissions 
for  services  rendered  as  a  broker  in  connection  with  the  sale 
of  the  real  estate,  the  case  is  for  the  jury  and  judgment  for 
the  plaintiff  will  be  sustained,  where  the  evidence,  although 
contradicted,  tends  to  show  that  the  efforts  of  the  plaintiff 
were  the  direct,  efficient,  and  procuring  cause  of  the  opening 
of  negotiations,  which  resulted  in  the  sale  of  property.  Me- 
Nelis  ▼.  Ellwanser,  35. 

BUILDING  CONTRACTS. 

1.  Contracts — Settlements — Disputed  ttems — Case  for  jury, 
MeysenbuTK  ▼•  Speer,  366. 

CASE  FOR  JURY. 

1.  Boroughs — Nuisance — Garbage  plant — Noisome  odors — 
Trespass.     Siwak  v.  Rankin  BoronKh,  218. 

2.  Broker — Real  estate  broker — Commissions  —  Evidence. 
MoNells  V.  Ellwanger,  35. 

3.  Contracts — Building  contracts — Settlements  —  Disputed 
items.     Meysenlinrg  ▼•  Speer,  366. 

4.  Negligence — Automobiles  —  Collision  with  trolley  car — 
Contributory  negligence — Case  for  jury.  Nikl  ▼.  Wilkes- 
Barre  Ry.  Co.»  11. 

5.  Negligence  —  Permissive  use  —  Lumber  pile  —  Injury 
caused  by  falling  lumber — Children  playing  near.  Balser  ▼• 
Tonne*  502. 

6.  Negligence — Railroads  —  Grade  crossing  —  Contributory 
negligence.    Coldren  v.  Erie  R.  R.  Co.,  147. 

7.  Negligence — Railroads — Permissive  crossing — Stvitching 
cars.    Dalyanakis  v.  Aliqnippa  ft  S.  R.  B.  Co.,  276. 

CERTIORARI. 

1.  Natural  gas  companies — Eminent  domain — Bonds — Ap- 
peals.   In  re  Bond  of  Equitable  Gas  Co.,  371. 

2.  Practice,  C.  P. — Justice  of  the  peace — Affirmance  of  judg- 
ment— Appeals  nunc  pro  tunc.    First  Nat.  Bank  v.  Fair,  457. 

CHARGE  OF  COURT. 

1.  Criminal  law — Defrauding  innkeeper — Evidence.  Com. 
▼•  Berrynian,  479. 

2.  Criminal  law — Sufficiency.    Com.  ▼•  Booker,  395. 

3.  Criminal  law — Sufficiency.    Com.  v.  Gray  (No.  2),  287. 

4.  Criminal  law  —  Involuntary  manslaughter  —  Reasonahle 
doubt — Instruction  to  jury.     Com.  v.  Wills,  73. 
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CHAKGE  OF  COXTRT^conHnued. 

5.  Divorce — Desertion  upon  ovidonse,    Ymn/om  ▼•  Y^mmtf 

91. 

CHARTER. 

1.  Public  service  corporations — Surrender  of  charter — Pub- 
lic Service  Company  Law,  New  York  A  Pemuu  JBLj.  Go. 
V*  Pnblio  Serrioe  Coin.«  523. 

CHECK. 

1.  Banks  and  banking — Bank  deposit — Failure  to  pay  check 
— Interest.    Waiawriglit  ▼•  Marine  National  Bank,  221. 

CIRCUMSTANTIAL  EVIDENCE,  see  Evidence. 

1.  Criminal  law — Charge  of  court.  Com.  ▼.  Brannfeldt, 
25. 

CLAIM. 

1.  Municipal  liens  —  Averments  in  claim  —  Sufficiency, 
Philadelphia  ▼.  Bamsay,  185. 

COLLATERAL  SECURITY. 

1.  Negotiable  instruments — Promissory  notes  —  Defense  — 
Estoppel.    Republic  Trnst  Co.  ▼.  Ckirkam,  412. 

COLLISION,  see  Negligence. 

1.  Negligence—Street  railway — Ca^e  for  jury.  Armstrong 
▼.  Conestosa  Traction  Co.,  160. 

COMMISSIONS. 

1.  Broker — Real  estate  broker  —  Evidence  —  Case  for  jury. 
McNelis  ▼•  EllwanKcr,  35. 

COMMON  CARRIERS. 

1.  Bailment — Delivery  by  mistake — Liability. 

A  delivery,  by  a  common  carrier,  of  a  shipment  consigned 
to  its  care,  otherwise  than  in  accordance  with  the  bill  of  lad- 
ing, is  at  the  carrier's  risk.  The  title  remaining  in  the  con- 
signor until  an  authorized  delivery,  the  carrier  was  bound  to 
deliver  the  shipment  to  the  person  to  whom  the  owner  con- 
signed it. 

If  delivery  of  goods  be  made  to  a  person  other  than  the  con- 
signee, though  innocently  and  by  mistake  but  without  the  order 
of  the  consignor,  the  carrier  is  liable  to  the  consignor  in  case 
of  loss.    Stone  ft  Co.  ▼•  D.,  L.  ft  W.  B.  B.  Co.,  416. 
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COMMON  CABSJERS— continued. 

2.  Express  companies — Interstate  commerce — Uniform  live 
stock  contract — Limitation  of  liahility — Amendment  of  Inter^ 
state  Commerce  Act — Act  of  Congress  of  August  9,  1916,  S9 
Stat  at  Large,  p.  J^l. 

The  Act  of  Congress  of  August  9,  1916,  39  Stat,  at  Large, 
p.  441,  modifies  the  Cummins's  Amendment  to  the  Interstate 
Commerce  Law,  which  prohibited  the  limitation  of  liability 
for  negligence,  in  a  shipping  contract.  Since  the  passage  of 
the  Act  of  August  9,  1916,  a  carrier  may  limit  its  liability  for 
negligence  with  regard  to  certain  kinds  of  property,  received 
for  transportation,  in  which  are  included  animals  other  than 
ordinary  live  stock.  Race  horses  come  within  the  category  of 
animals  on  which  there  can  be  a  limitation  of  liability. 

In  an  action  of  trespass  to  recover  the  value  of  a  shipment 
of  horses,  injured  through  the  negligence  of  the  carrier,  the 
shipper  cannot  recover  beyond  the  valuation,  stipulated  in  the 
uniform  live  stock  contract,  where  there  is  ample  evidence  to 
show  that  the  horses  were  used  for  racing  purposes  and  were 
not  '^ordinary  live  stock."  WlUon  ▼•  Adams  EzpreM  Go^ 
384. 

3.  Negligence — Loss  of  property  —  Damages  —  Evidence  — 
Sufficiency. 

Where  a  shipper  is  entitled  to  recover  damages  for  the  loss  of 
his  property,  consigned  to  the  care  of  an  express  company,  and 
the  measure  of  damages,  because  of  the  character  of  the  prop- 
erty, can  not  be  definitely  or  accurately  determined,  it  is 
proper  to  introduce  evidence  of  experts  to  establish  the  value 
of  the  consignment.  Wortbiaston  ▼.  Adams  EzpreM  Co., 
292. 

4.  Railways — Express  companies — Interstate  commerce — In- 
terstate shipments — Absence  of  htll  of  lading,  Worthlacton 
T.  Adams  Express  Co.,  292. 

6.  Uniform  live  stock  contract — Construction. 

A  limitation  in  a  uniform  live  stock  contract  to  liability 
of  a  certain  amount  fixes  the  maximum  liability  of  the  carrier, 
and  where  the  injury  resulting  from  the  defendant's  negli- 
gence exceeded  the  amount  of  the  limitation,  the  shipper  can 
recover  to  the  full  amount  stipxilated  in  the  contract.  Wllsen 
▼•  Adams  Express  Co.,  384. 

COMPETENCY  OF  WITNESS,  see  Evidence. 

1.  Criminal  law — Evidence.    Com.  ▼•  Gray  (No.  £)•  287. 
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CONSTITUTIONAL  LAW. 

1.  Act  of  June  12,  WIS  P,  L.  iSl-^Defrauding  innkeeper— 
Definition  of  proof. 

It  is  entirely  proper  for  the  legislature  to  declare  that  proof, 
i.  e.,  evidence,  of  certain  things,  shall  be  prima  facie  evidence 
of  an  intent  to  defraud.  Such  a  provision  in  the  act  of  assem- 
bly is  not  unconstitutional  or  in  violation  of  Article  III,  Sec- 
tion 7,  of  the  Constitution  of  Pennsylvania  providing  that  no 
bill  shall  be  passed  changing  the  rules  of  evidence  in  any 
judicial  proceeding  or  inquiry  before  courts.  Where  the  stat- 
ute contains  the  provision  that  certain  acts  therein  specified 
shall  be  prima  facie  evidence  of  fraudulent  intent,  the  burden 
of  proving  the  defendant  guilty  still  remains  on  the  Common- 
wealth, and  neither  the  rules  of  evidence  nor  the  regulation 
of  the  practice  of  the  courts  is  changed.  Com*  ▼•  Berrymmm, 
479. 

2.  Decedents'  estates — Lien  of  debts — Act  of  June  7,  1917, 
P.  L.  W  {Fiduciaries  Act). 

The  Act  of  June  7,  1917,  P.  L.  447,  Section  15,  Clause  (a) 
(Fiduciaries  Act),  is  constitutional,  in  so  far  as  it  provides 
that  no  debt,  etc.,  of  a  decedent  shall  remain  a  lien  on  his  real 
estate  any  longer  than  one  year  after  the  decease  of  such 
debtor,  unless  within  said  period  an  action  for  the  recovery 
thereof  be  brought  against  the  executor  or  administrator  of 
such  decedent.  Nor  does  the  provision  contained  in  said  act — 
clause  (c) — which  declares  the  foregoing  provision  to  be  retro- 
active render  the  act  unconstitutional. 

The  term  ex  post  facto,  as  used  in  the  Constitution  of  the 
United  States  and  of  this  State,  is  limited  to  penal  statutes, 
and  the  Fiduciaries  Act  of  1917,  does  not  come  within  that 
category. 

Retroactive  laws  are  not  in  violation  of  the  Constitution 
which  do  not  work  an  impairment  of  contracts,  and  which 
afPect  remedies  of  procedure  only.    Myen  ▼•  Lohr,  472. 

3.  Constitution  of  Pennsylvania — Police  power — Constitu- 
tion of  the  United  States — Impairment  of  contracts. 

Section  9  of  Article  XVII  of  the  Constitution  of  Pennsyl- 
vania, construed  in  connection,  with  Section  3  of  Art.  XVI  of 
the  same  Constitution,  providing  that  *^he  exorcise  of 
the  police  power  of  the  State  shall  never  be  abridged  or  so 
construed  as  to  permit  corporations  to  conduct  their  business 
in  such  manner  as  to  infringe  the  equal  rights  of  individuals 
or  the  general  well-being  of  the  State,"  does  not  deprive  the 
State  of  authority  to  regulate  the  rates  of  public  service  cor- 
porations for  the  general  welfare  of  its  inhabitants.    It,  there- 
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CONSTITUTIONAL  LAW—continued. 

fore,  follows  that  when  parties  enter  into  a  contract  with  a 
public  service  corporation,  relating  to  rates,  they  are  presumed 
to  have  done  so  with  the  knowledge  that  the  right  of  the  State 
to  exercise  this  police  power,  in  the  future,  is  expressly  re- 
served, and  that,  where  the  common  weal  and  the  interests  of 
the  public  demand  that  the  provision  of  the  contract  thus 
entered  into  shall  be  modified,  it  can  be  done  without  any 
violation  of  the  provision  of  the  Constitution  of  the  United 
States  with  reference  to  the  impairment  of  the  obligation  of 
contracts.    Wilkinsbnri:  Boro.  ▼•  Pub.  8.  Com.,  423. 

4.  Public  service  corporations — Street  railways — Contracts 
with  municipalities — Rates. 

1.  The  enactment  of  the  Public  Service  Company  Law  (Act 
of  July  26,  1913,  P.  L.  1374)  gave  to  the  Public  Service  Com- 
mission "the  power  to  inquire  into  and  regulate  the  service, 
rates,  fares,  tolls  or  charges  of  any  and  all  public  service  cor- 
porations" and  is  a  valid  delegation  of  the  police  power  of  the 
Commonwealth. 

2.  A  contract  with  a  public  service  corporation  fixing  rates 
for  service,  whether  for  a  definite  or  indefinite  i)eriod,  has  no 
binding  force,  when  its  terms  conflict  with  the  rates  fixed  in 
the  method  prescribed  by  the  Public  Service  Company  Law; 
and  this  is  so  even  where  there  has  been  a  limitation  by  a  mu- 
nicipality of  the  rates  to  be  charged  by  a  public  service  com- 
pany, contingent  upon  the  consent  of  the  municipality  to  the 
use  of  its  streets. 

3.  The  franchises  of  a  street  railway  company  conferred  in 
accordance  with  Section  9  of  Article  XVII  of  the  Constitution 
of  Pennsylvania,  providing  that  "no  street  passenger  railway 
company  shall  be  constructed  within  the  limits  of  any  city, 
borough  or  township  without  the  consent  of  its  local  authori- 
ties," does  not  remove  the  subjects  contained  therein  from  the 
domain  of  legislative  action.  A  general  law,  designed  to  af- 
fect all  public  service  corporations,  of  the  State,  applies  equally 
to  companies  operating  under  ordinances  which  regulate  rates 
as  a  condition  precedent  to  the  consent  of  the  municipality, 
or  under  franchises  in  which  the  rates  are  not  so  regulated. 
Wilklnsbnrs  Boro.  ▼•  Pub.  8.  Com.,  423. 

6.  Directors  of  the  "bureau — Liability  for  maintenance  of 
pauper  children — Incorporated  home. 

There  is  nothing  in  Section  7,  Article  IX,  of  the  Constitu- 
tion of  Pennsylvania,  prohibiting  the  legislature  from  author- 
izing any  municipality  to  become  a  stockholder  in  or  to  lend 
its  credit  to  any  corporation,  etc.,  which  would  prevent  the  di- 
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recton  of  the  poor  of  a  county,  from  placing  pauper  children 
of  their  district  in  an  incorporated  home,  or  lease  them  from 
liability  for  their  maintenance.  Such  an  action  is  not  lend- 
ing the  credit  of  the  municipality  to  or  becoming  a  stockholder 
of  such  a  corporation,  but  merely  establishes  a  contractual 
relation  between  the  home  and  the  directors  of  the  poor,  for 
which  the  latter  are  responsible.  Home  for  Colored  Cliildren 
▼•  Cambria  County,  106. 

6.  Election  districts — Incorporation  of  borough. 

The  fact  that  a  small  triangular  piece  of  ground  will  be  cut 
off  from  the  rest  of  a  township,  by  the  incorporation  of  a 
borough,  does  not  violate  Section  2,  of  Article  VIII,  of  the 
Constitution,  providing  that  townships  shall  form  or  be  di- 
vided into  election  districts  of  compact  and  contiguous  terri- 
tory, etc.  The  mere  separation  of  portions  of  the  township 
is  not  contrary  to  the  provisions  of  the  Constitution,  imless 
such  separation  results  in  the  disfranchisement  of  the  voters 
in  the  districts  affected.  Incorporation  of  Forest  Hills 
Boro.,  419. 

7.  Public  service  corporations — Street  railways — Operation 
under  municipal  consent — Rates,  MoKeesport  ▼•  Pittslrargli 
Ry.  Co.,  435. 

CONSPIRACY. 

1.  Criminal  law — Declarations  of  conspiracy — Declarations 
of  conspirators — Admissibility,    Com«  ▼.  Dibella,  360. 

2.  Criminal  procedure — Indictment  for  conspiracy — Num^ 
ber  of  challenges.    Com.  ▼.  Dentsoli,  299. 

CONTRACTS. 

1.  Acceptance — Meeting  of  minds — Confirmation  of  offer. 

An  offer  to  sell  certain  material  under  definite  terms  and 
conditions  must  be  accepted,  in  accordance  with  such  terms, 
before  there  can  be  a  meeting  of  minds,  and  a  consummation 
of  the  contract  between  the  parties. 

Where,  in  an  action  upon  a  contract,  the  plaintiff's  case  con- 
sists of  the  proof  of  the  proposal,  with  the  presumption  of  as- 
sent thereto  arising  from  the  silence  of  the  defendant,  no 
legal  inference  of  a  contract  can  arise  out  of  such  silence, 
without  evidence  of  a  duty  to  speak  on  the  part  of  the  defend- 
ant, which  was  neglected  to  the  plaintiff's  harm. 

The  insertion  of  additional  conditions,  and  the  substitution 
of  a  new  party  to  the  contract,  is  not  an  acceptance  of  an  offer 
which  would  constitute  a  contract  between  the  parties.  Ken- 
nedy-Strop Corp.  ▼.  Davis,  381.  « 
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2.  Agencu — Services. 

In  an  action  for  compensation  for  services  alleged  to  have 
been  performed  by  a  subagent  for  the  defendant,  employed 
through  the  medium  of  an  agent,  where  there  is  no  evidence  to 
establish  the  contractual  relations  between  the  plaintiff  and 
defendant,  and  no  evidence  that  the  agent  ever  had  either 
directly  or  by  implication  employed  the  plaintiff,  as  a  repre- 
sentative of  the  defendant,  the  court  does  not  err  in  Altering 
judgment  for  defendant  n.  o.  v.    Ward  ▼.  Still,  48. 

3.  Agreement  to  purchase  crypt  in  mausoleum — Failure  to 
meet  specifications — Advertisements  in  newspapers — Fraud — 
Evidence — A  dmissihility. 

Advertisements,  in  a  newspaper,  of  the  nature  and  character 
of  a  mausoleum  to  be  erected,  are  admissible  in  evidence,  on 
a  trial  of  an  action  for  the  payment  of  the  purchase  price  of 
certain  crypts  in  said  building,  where  there  is  evidence  that 
the  defendant  had  read  the  advertisements,  and  allegation  that 
he  relied  upon  them  when  he  entered  into  a  contract. 

A  misstatement  made  by  advertisement  and  by  descriptive 
circulars  is  evidence  of  fraud  in  an  action  on  a  contract, 
where  the  defense  is  that  the  subscription  was  obtained  through 
fraudulent  misrepresentation. 

Where  it  is  alleged  that  the  agent  taking  the  subscription 
represented  that  the  building  was  to  be  constructed  of  **solid 
granite,  marble  and  bronze"  and  it  subsequently  appeared  that 
concrete  was  extensively  employed,  and  that  instead  of  a  build- 
ing constructed  of  these  materials  they  were  largely  used  as 
veneer;  and  in  support  of  his  contention,  the  defendant  seeks 
to  introduce  an  advertisement  inserted  by  the  plaintiff  in  the 
local  newspapers  in  which  it  is  stated  that  the  building  was  to  be 
constructed  of  such  materials,  such  advertisement,  it  relied  upon 
by  plaintiff,  is  admissible  as  proof  of  the  fraudulent  procure- 
ment of  the  contract,  and  is  also  corroborative  of  the  testimony 
that  the  agent  had  made  similar  statements.  Keystone  Mauso- 
leum Co.  ▼•  Salsman,  437. 

4.  Breach  of  contract — Failure  to  deliver — Set-off — Proof  of 
damages. 

In  an  action  for  materials  sold  and  delivered  under  a  con- 
tract, which  provided  for  the  delivery  of  certain  materials  at 
market  prices,  the  defendant  cannot  allege  as  a  set-off  that  he 
was  compelled  to  purchase  the  materials  in  the  open  market, 
upon  the  plaintiff's  failure  to  deliver,  where  he  fails  to  show  any 
damages  resulting  from  such  conduct.  The  mere  fact  that  he 
purchased  the  materials  elsewhere  is  no  proof  of  loss  as,  imder 
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the  terms  of  the  contract,  the  market  price  determined  the 
prices  of  the  materials  delivered  and,  in  the  absence  of  any 
other  evidence  of  damages,  there  was  nothing  to  substantiate 
the  claim  to  a  set-off. 

A  vendor  is  not  bound  to  deliver,  under  the  terms  of  a  con- 
tract, where  the  vendee  has  failed  to  make  payments,  when 
due,  in  accordance  with  the  terms  and  conditions  of  the  agree- 
ment.   Slieet  Metal  Jt  Supply  Co.  ▼•  Wecer,  196. 

6.  Breach  of  contracts — Loss  of  profits.  Stewart  ▼•  Tmmer, 
235. 

6.  Breach  of  contracts — Loss  of  profits. 

In  an  action  for  breach  of  contract  there  is  no  legal  obstacle 
to  the  recovery  of  damages  for  lost  profits. 

Profits  are  not  excluded  from  recovery,  because  they  are 
profits:  but  when  excluded,  it  is  on  the  ground  that  there  is 
no  satisfactory  standard  by  which  to  estimate  the  amount,  with 
the  certainty  on  which  the  adjudications  of  courts  and  find- 
ings of  juries  should  be  based.  Profits  which  are  the  direct  and 
immediate  fruits  of  the  contract  entered  into  between  the 
parties,  are  part  and  parcel  of  the  contract  itself  and  must  be 
accepted  as  within  the  contemplation  of  the  parties  at  the 
time  of  the  execution  thereof.  If  it  reasonably  appears  that 
profits  would  have  been  made  had  the  terms  of  the  contract 
been  observed,  and  that  their  loss  necessarily  followed  its 
breach,  they  may  be  recovered  as  damages,  if  the  evidence  is 
sufficiently  certain  and  definite  to  warrant  a  jury  in  estimating 
their  extent.     Stewart  ▼.  Turner,  235. 

7.  Building  contracts — Settlements — Disputed  items — Cas0 
for  jury. 

In  an  action,  on  an  oral  contract  to  make  repairs  to  a  build- 
ing, the  case  is  for  the  jury  and  a  verdict  for  the  plaintiff  will 
be  sustained,  where  the  evidence  tends  to  show  that  there  were 
two  separate  contracts  for  the  repairs  of  the  same  building, 
and  the  issue  between  the  parties,  is  whether  or  not  both  con- 
tracts were  adjusted  in  the  same  settlement. 

Where  the  evidence  raises  a  clear  issue  of  fact,  rdative  to  the 
inclusion  of  both  contracts,  in  the  amount  paid  by  the  defend- 
ant, the  case  is  properly  submitted  to  a  jury.  Meyiienbi&rs  ▼• 
Speer,  366. 

8.  Common  carriers — Uniform  live  stock  contract  —  Con- 
struction.   Wilson  ▼•  Adams  Express  Co.,  384. 

9.  Decedents*  estates — Claim  for  services  rendered  decedent 
— Nursing  and  housekeeping  —  Evidence.  Kniawski  ▼.  So- 
belewski,  326. 
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10.  Impairment  of  contraeU — ConititutionaL  Jaw^-^onsiiiu- 
Hon  of  Pennsylvania — ConstUtUion  of  the  United  States, 
Wilkinabnrs  Boro.  ▼•  Pub.  S.  Com.,  428. 

11.  Sales — Delivery — Passing  of  title. 

Where  a  contract  in  writing*  for  the  purchase  of  iron  scrap 
provides  for  a  price  f .  o.  b.  yards,  the  defendant  to  commence 
removing  the  iron  on  or  before  a  certain  day,  and  for  cash 
payment;  and  the  defendant  fails  to  perform  his  part  of  the 
contract,  the  plaintiff  acts  within  his  rights  if  he  sells  the 
scrap  in  the  open  market  and  seeks  to  recover  from  the  defend- 
ant the  difference  between  the  price  obtained,  and  the  price 
quoted  in  the  contract.    Minkin  ▼.  Fisol&er,  32. 

12.  Sales — Rights  of  seller. 

Where  the  seller  retains  his  lien  of  possession  and  the  buyer 
fails  to  comply  with  the  terms  of  the  contract,  the  seller  has 
the  right  to  recover  from  the  defendant  the  difference  between 
the  market  value  of  the  goods  at  the  time  of  the  breach  and 
the  price  which  the  defendant  had  agreed  to  pay,  or  can  give 
effect  to  his  lien  by  selling  the  property,  making  a  reasonable 
effort  to  secure  the  best  price,  and  can  proceed  against  the  de- 
fendant to  recover  for  any  resulting  deficiency.  Nor  is  it  ma- 
terial whether  the  contract  be  held  to  be  executory  or  executed. 
Miakia  ▼.  Fisoher,  32. 

13.  SaXes — Warranty — Horse. 

A  mere  statement  by  the  vendor  of  a  horse  that  the  animal 
^8  sound  and  all  right  and  a  good  worker  double''  does  not 
constitute  a  warranty,  but  is  merely  a  naked  affirmation  and 
representation. 

In  an  action  to  recover  the  purchase  price  of  a  horse,  such  a 
representation,  unaccompanied  by  circumstances  from  which 
a  jury  could  legitimately  infer  an  intention  on  the  part  of  the 
vendor  to  be  bound  by  the  truth  of  the  statement,  does  not 
amount  to  a  warranty,  and  the  court  did  not  err  in  directing  a 
verdict  in  favor  of  the  plaintiff.    Walker  ▼•  Kirk,  584. 

14.  Termination  of  contract — Insurance — Agency — LiahilUy 
for  uncollected  premiums.    U.  S*  CAsnalty  Oo«  ▼•  P«mell,  586. 

15.  Written  contracts — Alteration  of  written  instrument — 
Oral  evidence  in  contradiction  of — Fraud. 

Oral  evidence  is  admissible  to  contradict  or  vary  the  terms 
of  a  written  instrument,  in  case  of  fraud  or  misrepresentation. 

Where  there  is  positive  testimony  of  fraud,  the  case  is  for 
the  jury  to  determine  whether  or  not  one  of  the  parties  to  a 
contract  was  persuaded,  through  misrepresentation,  to  sign  the 
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infltrumenty  in  the  belief  that  it  contained  all  of  the  conditionB 
agreed  upon  orally,  prior  to  the  execution  of  the  contract. 

Where  the  circumstances  surrounding  the  signing  of  the 
contract  were  such  as  prevented  one  of  the  parties  from  read- 
ing it,  and  there  is  a  clear  and  definite  averment  of  fraud  or 
misrepresentation  supported  by  evidence,  the  case  is  for  the 
jury  to  determine  whether  or  not  the  signature  to  the  con- 
tract was  fraudulently  obtained.  Oxweld  Aoetylene  Go.  ▼. 
Johnson,  404. 

16.  Wriiien  contracts — Material  alterations. 

It  is  a  material  alteration  to  a  contract,  which  will  render 
it  admissible  as  evidence,  \o  erase  therefrom  a  list  of  goods 
written  in  the  order  in  lead  pencil,  and  substituted,  therefor, 
a  list  written  in  ink,  after  the  contract  has  been  signed  by 
the  parties. 

Where  it  clearly  appears,  upon  the  face  of  a  writing  that  it 
has  been  altered  in  a  material  part,  it  is  incumbent  on  the 
party  producing  it  to  account  for  the  alteration,  and  until  this 
is  done,  it  is  inadmissible  in  evidence. 

Where  a  contract  was  signed  setting  forth  the  terms  and 
conditions  under  which  the  goods  were  received,  and  the  list 
of  materials  was  written  in  pencil  which  was  afterwards 
erased  and  written  in  ink,  the  written  agreement  was  inad- 
missible, and  oral  evidence  as  to  the  terms  and  conditions  of 
the  contract  should  be  allowed.  Heronles  Chemioal  Oo.  ▼. 
Orlowits,  21. 

CONTRIBUTORY  NEGLIGENCE. 

1.  Negligence  —  Municipalities  —  Case  for  jwry,  Swarti- 
lander  ▼•  Borongh  of  KJttanning,  112. 

2.  Negligence — Railroads — Orade  crossing  —  Oixse  for  jury. 
Ooldren  ▼•  Erie  B.  B.  Co.,  14fl. 

3.  Negligence — Master  and  servant — Coal  breakers  —  Safe 
place  to  worJe.    Morettl  ▼.  IieMgli  VaL  Coal  Co.,  152. 

4.  Negligence — Automohiles  —  Collision  with  trolley  car  — 
Case  for  jury,    Nikl  ▼.  WUkes-Barre  By.  Co.,  11. 

5.  Negligence — Railroads — Ejection  from  train — Walking 
on  track — Case  for  jury,    CloaTor  ▼.  Penna.  Co.,  271. 

COSTS. 

1.  Justice  of  the  peace — Appeal — Payment  of  costs.  I«ents 
▼.  Kittanning  Beal  Est.  Co.,  513. 
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1.  JurtBdiction  of  State  and  federal  courts — Bankruptcy — 
Federal  jurisdiction. 

A  State  court  has  power  over  property  within  its  jurisdic- 
tion, and  a  receiver  appointed  to  take  charge  of  the  same,  up 
until  the  institution  of  proceedings  in  bankruptcy.  At  that 
time  the  jurisdiction  of  the  federal  court  becomes  paramount 
and  exclusive.  The  authority  of  the  State  court  and  its  re- 
ceiver over  the  property  of  the  bankrupt  automatically  ended, 
save  for  the  single  purpose  of  having  the  receiver  properly 
account  to  the  court  which  created  him  for  what  he  had  done 
under  its  orders.    Iiaiiibert  ▼•  Nat.  Hos  Co.,  878. 

CRIMINAL  LAW. 

1.  Appeals — Assignments  of  error — Excerpts  from  charge. 
The  selection  of  detached  sentences  unrelated  to  other  parts 

of  a  charge,  are  not  proper  subjects  for  assignments  of  error, 
where  the  charge,  as  a  whole,  fully  and  adequately  presented 
the  defendant's  case. 

Assignments  of  error  in  direct  violation  of  the  rules  of  the 
Superior  Court  cannot  be  considered  on  appeal.  0<mbu  ▼• 
Link,  122. 

2.  Arson — Indictment, 

It  is  not  necessary  that  an  indictment  nnder  the  138th  Sec- 
tion of  the  Penal  Code  (P.  L.  1860,  415)  should  aver  the  in- 
tention with  which  the  defendant  committed  the  act ;  an  aver- 
ment that  it  was  wilfully  and  maliciously  done  being  sufficient. 
The  allegation  in  an  indictment  that  the  crime  was  committed 
with  intent  to  defraud  an  insurance  company  was  unnecessary 
and  immaterial,  and  must  be  treated  as  surplusage.  An  indict- 
ment charging  a  defendant  with  maliciously  setting  fire  with 
intent  to  bum  two  barns,  which  are  the  property  of  another, 
fulfills  all  the  requirements  in  order  to  constitute  an  offense 
under  the  138th  Section  of  the  Penal  Code. 

Where  a  defendant  was  charged  in  an  indictment  under  the 
provisions  of  138th  Section  of  the  Penal  Code  with  wilfully 
and  maliciously  setting  fire  with  intent  to  bum,  two  bams  on 
the  property  of  his  wife,  and  the  averments  in  the  indictment 
are  duly  proven,  a  judgment  on  a  verdict  of  guilty  wiH  not 
be  set  aside  because  of  the  mere  fact  that  the  owner  of  the 
buildings  was  the  wife  of  the  defendant.  Com.  ▼•  Braiin- 
feldt,  25. 

3.  Attempt  to  influence  juror — Examination  of  juror  during 
trial. 
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Where,  during  the  trial  of  a  criminal  case  an  alleged  attempt 
to  influence  one  of  the  jurors  is  brought  to  the  attention  of  the 
court,  the  trial  judge  may  interrupt  the  course  of  the  trial  and 
examine  the  jury.  Having  made  such  investigation  and  being 
satisfied  that  no  harm  had  been  done  he  may  proceed  with  the 
case.    Com.  ▼.  Dentaoli,  298. 

4.  Charge  of  court — Sufficiency, 

A  failure  to  instruct  a  juiy  as  to  the  distinction  between  ac- 
cessories before  and  after  the  fact,  is  not  error,  where  no  such 
instructions  were  requested  and  the  subject  was  not  involved 
in  the  issue. 

Where  a  point  asking  for  certain  instructions  to  a  jury  on 
the  question  of  the  weight  to  be  attached  to  the  evidence  of  an 
accomplice  has  been  affirmed  by  the  court  it  is  not  error  for  the 
trial  judge  to  omit  to  amplify  such  instructions  in  the  general 
charge.    Com.  ▼•  Gray  (No.  2),  287.  — 

5.  Charge  of  court — Sufficiency, 

Instruction  of  the  court  that  it  was  the  duty  of  the  Com- 
monwealth to  convince  the  jury  beyond  a  reasonable  doubt 
of  the  guilt  of  the  defendant  and  that  he  starts  with  a  pre- 
sumption of  law  in  his  favor  that  he  is  innocent,  and  that  that 
presumption  goes  with  him  throughout  the  trial  \mtil  it  is 
overcome  by  evidence  on  the  part  of  the  Commonwealth  is 
sufficient. 

If  more  specific  instruction  was  desired  it  was  the  duty  of 
the  counsel  to  bring  the  subject  to  the  attention  of  the  court, 
and  a  complaint  that  the  charge  was  not  adequate,  in  respect 
to  the  question  of  reasonable  doubt,  will  not  be  entertained  on 
appeal.    Oonu  ▼•  Booker,  895. 

6.  Charge  of  court — Circumstantial  evidence. 

It  is  not  error  for  a  trial  judge  in  his  instructions  to  a  jury 
as  to  the  principles  to  be  applied  in  considering  circumstantial 
evidence  to  say:  **The  evidence  of  facts  and  circumstances 
must  be  such  as  to  exclude  to  a  moral  certainty  every  hypothe- 
sis but  that  of  the  guilt  of  the  offense  imputed;  or  in  other 
words,  the  facts  and  circumstances  must  not  only  all  be  con- 
sistent with,  and  i)oint  to  the  guilt  of  the  accused,  but  they 
must  be  inconsistent  with  his  innocence.''  Com.  ▼•  Bravn- 
f  eldt,  25. 

7.  Challenge  for  cause — Opinion  of  the  court. 

The  challenge  of  a  juror  for  cause  is  addressed  to  the  trial 
judge  and  much  weight  must  be  given  to  his  judgment  in 
passing  upon  it.  He  has  all  the  advantages  which  a  trained 
intellect  possesses  in  drawing  conclusions  from  the  impressions 
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gathered  by  the  senses  in  the  open  examination  of  an  indi- 
vidual juror  under  such  circumstances.  There  necessarily 
resides  in  him  a  wide  discretion  and  his  conclusions  are  not 
to  be  reversed  unless  there  appears  to  be  some  substantial 
reason  to  convince  the  appellate  court  that  the  action  taken 
was  erroneous.    C<mbu  ▼•  Dentaol^  298. 

8.  Conspiracy — Declarationa  of  conspirators — Admissibility. 
While  the  declarations  of  one  of  several  conspirators  are 

evidence  against  the  others,  they  are  so  only  after  the  fact  of 
conspiracy  has  been  proved  and  during  the  time  it  continues. 
If  made  after  the  conspiracy  has  been  dissolved,  they  are  not 
evidence. 

Where  the  offense  charged  was  a  joint  one  and  the  defend- 
ants were  indicted  together,  the  Commonwealth  was  entitled 
to  prove  the  declaration  of  one  of  the  conspirators,  only  as 
evidence  against  the  one  making  it.  It  should  have  been 
offered  for  this  limited  purpose  only,  and  it  was  incumbent 
on  the  trial  judge,  to  explain  clearly  to  the  jury  that  it  could 
be  considered  by  them,  solely  for  the  purpose  of  determining 
the  guilt  or  innocence  of  that  particular  defendant.  Com.  ▼. 
Dibella,  360. 

9.  Conspiracy — Influencing  jury — Newspaper  articles. 

It  is  not  error  for  a  trial  judge  to  refuse  to  withdraw  a  juror 
and  continue  the  case,  because  of  certain  publications  in  news- 
papers reciting  in  their  own  language  the  substance  of  the 
testimony  produced  in  the  court  on  the  day  previous  to  such 
publications,  and  making  certain  comments  concerning  the 
witnesses  by  whom  the  testimony  was  delivered.  Where  the 
verdict  of  the  jury  was  amply  warranted  by  the  evidence  there 
is  no  reason  for  the  court  to  assume  that  the  jurors  were  im- 
properly influenced  by  reading  the  newspaper  accounts  of  the 
trial.    Com.  ▼.  Dentaolu  298. 

10.  Defrauding  innkeeper — Act  of  June  12, 191S,  P.  L.  iSl 
— Evidence — Charge  of  court. 

While  the  refusal  on  demand  to  pay  for  the  accommodations 
rendered  by  an  innkeeper  to  a  guest  is  prima  facie  evidence  of 
fraudulent  intent,  the  Commonwealth  must  establish  the  guilt 
of  the  defendant  beyond  reasonable  doubt  as  in  all  other 
criminal  cases.  Evidence  of  the  acts  referred  to  in  Section  9 
of  the  Act  of  June  12,  1913,  P.  L.  481,  are  sufficient  to  take 
the  case  to  the  jury  on  the  question  of  fraudulent  intent,  but 
they  may  be  open  to  explanation,  and  because  such  acts  are 
testified  to  or  proven  on  the  trial  does  not,  perforce,  render 
the  defendant  guilty  under  the  act. 
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Such  refusal  to  pay  was  only  prima  facie  eyidence  of  fraud- 
ulent intent  and  the  court  should  have  instructed  the  jury 
that,  in  order  to  convict,  they  must  believe  from  all  the  evi- 
dence, and  beyond  a  reasonable  doubt,  that  the  defendant 
secured  the  accommodation  or  any  part  of  it  with  the  purpose 
and  intent  to  defraud.    Oom.  ▼.  Berryman,  479. 

11.  Evidence — Competency  of  witnesses. 

An  objection  to  the  competency  of  a  witness  to  testi^  in  a 
criminal  case,  on  the  ground  that  she  is  a  common-law  wife 
of  the  defendant,  is  a  question  to  be  determined  by  the  trial 
judge  in  the  light  of  the  evidence.    Com.  ▼.  Gray  (Ho.  2),  287. 

12.  Forfeited  recognizance — Insufficient  affidavit  of  defense. 
Where  there  is  a  regular  formal  forfeiture  of  a  recognizance, 

the  liability  of  the  recognizor  is  absolutely  fixed  thereby,  and 
relief  therefrom  must  be  sought  by  petition  to  the  court  to 
respite  the  recognizance,  for  cause  to  be  shown.  It  is  not  a 
good  defense,  to  the  forfeiture  of  the  bond,  to  anticipate  a  de- 
fense which  the  defendant  might  have  to  a  distribution  to  be 
made  of  the  funds  collected  on  the  judgment. 

Where  there  has  been  a  regular  forfeiture  of  a  recognizance, 
the  objection  to  the  designation  of  the  plaintiff  and  the  interest 
of  the  relator  is  not  material  to  the  issue,  and  does  not  con- 
stitute a  valid  defense.    Com.  ▼•  Balsamo,  182. 

13.  Fortune  telling— Act  of  April  8,  1861,  P.  L.  270— As- 
signments of  error. 

Assignments  of  error  which  do  not  quote  the  language  com- 
plained of,  and  where  no  exceptions  have  been  taken,  will  not 
be  considered  on  appeal.    Com.  ▼.  Booker,  895. 

14.  Indictment  for  conspiracy — Declarations  of  one  conr 
spirator — Admisstbility  against  party  making  declarations. 

Where  the  declarations  of  one  conspirator  are  wrongfully  ad- 
mitted for  the  purpose  of  establishing  the  guilt  of  all  the  par- 
ties to  the  conspiracy,  the  defendant  making  the  declarations 
has  no  cause  for  complaint  because  of  the  admission  of  such 
evidence.  His  own  declarations  in  the  nature  of  admission  of 
guilt  would  always  be  competent  evidence  against  him,  and 
he  is  in  no  position  to  reap  any  advantage  from  the  fact  that 
the  trial  court  made  a  mistake,  in  the  admission  of  evidence 
against  his  codefendants,  which  is  not  competent  to  affect 
them.    Com.  ▼.  Dlbella,  360. 

16.  Indictment  for  maintaining  a  nuisance — Motion  in  «r- 
rest  of  judgment. 

A  motion  in  arrest  of  judgment  is  not  the  recognized  way  by 
which  to  assail  the  sufficiency  of  the  evidence  of  the  Common- 
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wealth  to  support  a  conviction.  The  established  and  proper 
method  of  raising  that  question  is  by  submitting  a  point  for  a 
binding  direction  from  the  trial  judge  in  favor  of  the  defend- 
ant. If  that  be  refused  and  such  refusal  on  appeal,  is  found 
to  be  erroneous,  the  judgment  will  be  reversed  and  the  defend- 
ant discharged.    Com.  ▼•  Penna.  B.  R.  Co.,  353. 

16.  Indictment  for  conspiracy  —  Coconspirators — Evidence 
of  coconspirators — Admissihilitp, 

On  an  indictment  for  conspiracy,  the  acts  and  declarations 
of  one  individual,  done  and  uttered  in  pursuance  of  a  common 
design,  become  the  acts  and  declarations  of  all  concerned  and 
are,  therefore,  admissible  against  each  of  the  defendants. 
While  the  declarations  of  a  third  person,  made  in  the  absence 
of  the  defendant  and  without  his  knowledge,  are  inadmissible 
against  him  as  a  general  rule,  if  the  conspiracy  is  afterwards 
established  by  evidence,  and  it  is  shown  that  the  person  whose 
declarations  have  been  admitted  in  evidence  is  one  of  the  co- 
conspirators, then  it  is  not  error  to  have  received  the  declara- 
tion of  such  coconspirator  in  advance  of  the  proof  of  the  con- 
ispiracy  itself.    Com.  ▼•  Dentaoh^  298. 

17.  Indictment  for  conspiracy — Number  of  challenges. 
The  provisions  of  the  40th  Section  of  the  Act  of  March  31, 

1860,  providing  that  "In  all  cases  in  which  two  or  more  persons 

are  indicted  for  any  offense the  accused  shall  have  the 

right  to  the  same  number  of  peremptory  challenges  to  which 
either  would  be  entitled  if  separately  tried  and  no  more,'*  fixes 
the  number  of  peremptory  challenges  allowable  in  the  trial  of 
an  indictment  of  two  or  more  persons  for  conspiracy.  The 
right  of  the  accused  to  peremptory  challenges  is  legislative  in 
its  origin  and  the  power  necessarily  resides  in  the  general 
assembly  which  may  from  time  to  time  change  the  method  by 
which  a  jury  is  to  be  selected  in  accordance  with  the  dictates 
of  wisdom  and  experience,  so  long  as  the  statutes  do  not  at- 
tempt to  set  up  a  new  kind  of  trial  body  other  than  that  se- 
cured by  the  bill  of  rights.    Conu  ▼•  Dentaoh^  298. 

18.  Indictment  for  maintaining  a  nuisance — Navigahle 
streams — Water  supply  commission. 

The  Act  of  June  25,  1913,  P.  L.  555,  giving  control  of  the 
streams  of  the  Conmionwealth  to  the  Water  Supply  Commis- 
sion, does  not  prevent  a  prosecution  for  the  maintenance  of  a 
public  nuisance  in  a  navigable  stream,  nor  does  the  consent  of 
the  Water  Supply  Commission  or  the  certificate  from  the  sec- 
retary of  war  authorizing  certain  constructions  in  a  navigablo 
stream  justify  acts,  which  under  the  law  of  the  Commonwealth 
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might  otherwise  be  indictable.  The  latter  permit  merely  ex- 
presses the  assent  of  the  federal  goyemment  so  far  as  it  con- 
cerns public  rights  of  nayigation.  Gobu  ▼•  Pemiuu  B.  R.  Co., 
863. 

19.  Involuntary  manslaughter — Proof  of  character — Evi- 
dence. 

Evidence  of  good  character  is  substantive  and  positive  proof 
in  a  prisoner's  behalf.  It  may  give  rise  to  reasonable  doubt 
which  would  not  otherwise  exist  by  making  it  improbable  that 
a  man  of  such  character  would  commit  the  ofPense  charged. 
On  a  prosecution  for  involuntary  manslaughter,  arising  out 
of  an  automobile  accident  it  is  not  error  for  the  court  to  charge 
as  follows: 

**The  question  of  the  reputation  of  the  defendant  in  any 
criminal  case,  of  course,  is  to  be  considered.  Where  there  is 
testimony  of  good  reputation,  it  is  a  fact,  a  substantive  fact 
which  you  are  to  take  into  consideration ;  but  the  only  bearing 
that  could  have  in  this  case  would  be  as  to  the  probabilities 
of  how  this  accident  happened,  because  it  is  not  a  question  of 
careful  driving  in  itself,  or  carelessness  in  the  ordinary  sense 
of  those  terms,  provided  there  is  that  lack  of  proper  care  to 
protect  parties  who  were  on  the  street."    Com.  ▼.  Wills,  73. 

20.  Involuntwry  manslaughter — Reasonahle  douht  —  Charge 
of  court — Instructions  to  jury. 

In  a  prosecution  for  involuntary  manslaughter  the  instruc- 
tions by  the  court  on  the  question  of  reasonable  doubt  that  "the 
burden  rests  upon  the  Commonwealth  in  every  case  to  satisfy 
you  beyond  any  reasonable  doubt,  as  to  the  guilt  of  the  defend- 
ant," are  sufficient.    Com.  ▼.  WUls,  T3. 

21.  Juries — Challenge  of  array, 

A  challenge  of  the  array  of  jurors,  because  the  record  fails 
to  affirmatively  show  that  the  jurors  purporting  to  have  been 
drawn  and  summoned,  were  drawn  from  the  body  of  the  county 
wherein  the  trials  were  held,  is  properly  overruled,  where  the 
record  shows  that  the  venire  was  issued  in  pursuance  of  the 
precept  to  the  sheriff  and  jury  commissioners,  and  that  the 
sheriff  returned  a  list  of  names  with  the  residence  of  each  in- 
dividual attached.  The  court  has  the  right  to  presume  that  the 
jury  wheel  was  filled  in  the  manner  prescribed  by  law  and, 
under  such  presumption,  no  names  other  than  those  quarified 
according  to  law  to  serve  as  jurors  within  the  particular 
county,  could  have  been  drawn.    Com.  ▼.  Dentsoli,  298. 

22.  Larceny — Witnesses — Evidence  of  alleged  common-law 
wife — Admissibility, 
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Cohabitation  and  rq[)utatioii  are  not  marriage,  but  are 
merely  circumstances  from  whicli  marriage  can  be  proved. 
The  presumption  being  in  favor  of  the  competency  of  a  wit- 
ness, the  burden  is  on  the  defendant  to  show  otherwise,  and 
evidence  of  cohabitation  and  reputation  alone,  is  not  sufficient 
to  establish  a  relation,  which  would  render  the  woman's  testi- 
mony inadmissible,  as  the  common-law  wife  of  the  defendant 

Where  there  was  no  evidence  of  either  marriage  in  fact,  or 
a  lawful  relation  between  the  parties  at  the  beginning  of  their 
association  together,  there  is  no  support  for  the  theory  of  com- 
mon-law marriage,  and  the  consequent  incapacity  of  the  wit- 
ness to  testify.    Com.  ▼.  C^aj,  279. 

28.  Larceny — Instructions  to  jury — Harmless  error. 

An  erroneous  instruction  as  to  the  right  of  the  jury  to  con- 
vict a  defendant  as  an  accessory  after  the  fact,  is  not  reversi- 
ble error,  where  the  defendant  was  indicted  for  larceny,  and 
tried  as  a  principal,  and  all  the  evidence  against  him  related 
to  that  charge. 

Where  no  special  instructions  were  requested,  unless  it  is 
clear  that  an  omission  to  charge  the  jury  on  a  relevant  point 
of  law  did  in  fact  work  material  harm  to  the  defendant,  the  ver- 
dict will  not  be  reversed  on  appeal.    Oom.  ▼.  C^ay,  279. 

24.  Motion  in  arrest  of  judgment — New  trials. 

Where  a  motion  for  a  new  trial  was  formally  disposed  of  by 
the  court  below,  but  was  not  considered  on  its  merits,  because 
the  court  erroneously  granted  the  defendant's  motion  in  arrest 
of  judgment,  the  motion  for  a  new  trial  should  be  reinstated, 
in  order  that  it  may  receive  a  proper  consideration  by  the 
court,  in  accordance  with  the  existing  circumstances.  Conu 
▼•  Penna.  R.  B.,  353. 

25.  Prosecuting  officers — Counsel  for  the  Commonwealth, 
An  objection  on  the  part  of  the  defendant  to  the  admission 

of  the  district  attorney  of  another  county  to  assist  in  the  prose- 
cution is  without  merit.  Where,  in  an  indictment  for  son- 
spiracy,  the  venue  is  changed  in  accordance  with  the  order  of 
the  Supreme  Court,  the  district  attorney  of  the  county  to 
which  the  case  was  sent  became  the  responsible  head  of  the 
prosecution ;  he  had  the  right  to  associate  vnth  him  the  district 
attorney  of  the  county  in  which  the  offense  was  committed,  or 
any  of  his  assistants,  and  the  defendant  had  no  legal  concern 
with  the  personality  of  those  selected  by  the  Commonwealth, 
to  conduct  the  prosecution.    Com.  ▼.  Dentaoli,  298. 

26.  Reasonable  doubt — Adequate  instructions* 
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Instructions  to  the  jury  on  the  question  of  reasonable  doubt, 
which  leave  no  erroneous  impression,  and  which  do  not  preju- 
dice the  defendant's  rights,  will  not  be  considered  grounds  for 
reversal. 

Where  the  court  used  language  in  its  instructions,  which 
taken  alone,  might  have  been  regarded  as  objectionable  but 
which  considered  in  the  light  of  the  whole  charge,  adequately 
discussed  the  question  involved,  the  charge  cannot  be  con- 
sidered as  ground  for  reversal.    Com.  ▼•  Wilson,  467. 

OEUEL  AND  BAKBAEOUS  TREATMENT. 

1.  Divorce — Desertion — Justification.    Smith  ▼•  Smith,  96. 

2.  Divorce — Indignities  to  person — Evidence.  Whiffem  ▼. 
Whiffem  593. 

DAMAGES. 

1.  Common  carriers — Negligence — Loss  of  property  —  Evi- 
dence— Sufficiency.  Worthincton  ▼.  Adams  Express  Co., 
292. 

2.  Malicious  prosecution — Excessive  damages — Reduction  by 
court.    Ooldstrohm  t.  First  Nat.  Bank  of  Dnqnesne»  55. 

3.  Negligence — Earning  capacity — Business  other  than  one 
engaged  in  at  time  of  accident — Evidence.  Wensel  ▼.  Stand- 
ard 8.  ft  E.  Co.,  56. 

4.  Practice,  C.  P. — Statement  of  claim — Amendment.  Stew- 
art ▼.  Tnmer,  235. 

DEATH,  see  Negligence. 

1.  Evidence  —  Competency  of  witness  —  Death  of  party. 
Kline  ▼.  Edwards,  253. 

DEBTS. 

1.  lAen  on  debts — Decedents'  estates  —  Constitutional  law. 
Myers  ▼.  I<ohr,  472. 

DECEDENTS'  ESTATES. 

1.  Claim  for  services  rendered  decedent — Nursing  and  house- 
keeping— Evidence — Con  tract. 

In  an  action  against  a  decedent's  estate  for  compensation  for 
services  rendered  the  decedent,  during  tbe  latter  years  of  his 
life,  the  plaintiff  cannot  recover  the  full  amount  of  her  claim, 
in  addition  to  a  legacy,  where  the  evidence  upon  which  the 
claim  is  based  establishes  the  fact  that  she  was  to  be  paid  by  a 
legacy.   In  such  case,  credit  for  the  amount  of  the  legacy  must, 
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at  leasty  be  given  on  any  amount^  found  to  be  due.  Kujawski 
▼.  Sobelewski,  826. 

2.  Contract  with  decedent — Settlement  hy  agent — Repudv- 
atian  hy  principal, 

A  principal  cannot  repudiate  the  acts  of  her  agent  and  at  the 
same  time  retain  the  fruits  of  his  settlement.  If  she  r^udi- 
ates  the  acts  of  her  agent  she  must  repudiate  the  whole  trans- 
action and  restore  the  parties  to  the  status  existing  before  the 
settlement.    Kviawski  ▼•  Sobelewski,  326. 

3.  Constitutional  law — Lien  of  dehts.    Myers  ▼.  I<okr,  427. 

4.  Election  to  take  against  a  will — Estoppel. 

One  who  looks  on  and  makes  no  objections,  and  by  his 
silence  gives  acquiescence  to  certain  acts,  cannot  afterward 
take  advantage  of  some  irregularity  of  which  his  silence  im- 
pliedly approved.     Swarts's  Est^  143. 

6.  Oifts — Money  in  savings  hanks — Completion  of  transfer 
— Oifts  causa  mortis, 

A  transfer  by  a  decedent,  two  days  prior  to  his  death,  of  a 
sum  of  money  in  a  savings  bank,  cannot  be  regarded  as  a  gift 
causa  mortis,  where  the  check  drawn  on  the  bank  was  not  for 
the  full  amount  of  the  fund,  and  was  not  payable  until  some 
weeks  subsequent  to  the  death  of  the  maker,  and  the  bank  book 
was  not  surrendered,  as  was  required  under  the  rules  of  the  in- 
stitution to  effect  the  transfer.  In  such  case  the  gift  cannot 
be  said  to  have  been  consummated  and,  therefore,  did  not  pass 
title  to  the  fund.    Oldfield's  Eat^  340. 

6.  Inheritance  taxes— Act  of  July  11,  1917,  P.  L.  8S2, 
When  the  intention  of  a  testator,  as  deduced  from  the  terms 

of  his  will,  was  to  give  to  his  wife  an  estate  for  life  with  a 
power  to  consume,  an  appraisement  for  the  purposes  of  deter- 
mining the  direct  inheritance  tax  due,  should  ascertain  the 
value  of  such  life  estate.  Under  such  circumstances  the  direct 
tax  should  only  be  paid  on  the  life  estate.    Da-vis's  Est.,  332. 

7.  Inheritance — Appraisal — Advancements — Act  of  July  11, 
1917,  P,  L.  832, 

Irrevocable  bona  fide  gifts  made  to  his  children,  by  decedent 
during  his  lifetime,  are  not  taxable  under  the  provisions  of  the 
Act  of  July  11, 1917,  P.  L.  832  (Direct  Inheritance  Tax  Law). 

Where  a  testator  had  made  irrevocable  gifts  in  his  lifetime, 
which  had  passed  from  him  and  which  were  not  a  part  of  the 
estate  of  which  he  died  possessed,  such  advancements  are  not 
subject  to  the  payment  of  the  direct  inheritance  tax,  and  the 
amount  of  them  is  erroneously  included  in  an  appraisement, 
and  a  tax  assessed  on  them  by  the  appraiser,  for  the  purposes 
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of  determining  the  direct  inheritance  tax,  is  inyalid.    KxmWu 
Eflt^  232. 

8.  Practice,  0.  C. — Election  to  take  against  wUU—Act  of 
April  21, 1911,  P.  L.  79. 

An  election  to  take  against  a  will  is  properly  made,  and  the 
requirements  of  the  Act  of  April  21,  1911,  P.  L.  79,  are  ful- 
filled, when  the  attorney  for  the  surviving  husband  exhibited  to 
the  executor  of  the  decedent,  the  election  to  take  against  the 
will,  notified  him  of  its  contents  and  informed  him  that  he 
was  leaving  the  said  written  election  with  the  recorder  of  deeds 
for  the  purpose  of  being  recorded,  and  when  the  executor  made 
no  objections  to  such  actions.    Swarti's  Est^  143. 

9.  Wills — Construction  of  wills — Trusts, 

A  bequest  of  the  balance  of  a  fund,  derived  from  the  sale  of 
certain  shares  of  stock,  to  be  used  in  keeping  in  order  lots  in  a 
cemetery,  paying  any  debts  and  funeral  expenses,  and  in  caring 
for  an  old  horse,  creates  a  trust  for  the  purposes  before  men- 
tioned. 

Where  the  funds  so  entrusted  are  of  an  amount  not  incom- 
mensurate with  the  purposes  of  the  trust,  it  cannot  be  said  as 
a  matter  of  law,  that  a  lesser  sum  would  be  sufficient,  and  that 
the  trust  could  thus  be  carried  out,  leaving  a  balance  undis- 
posed of. 

Where  the  bequest,  read  in  connection  with  the  whole  will, 
clearly  establishes  the  intention  to  create  a  trust,  it  will  not 
be  set  aside.    Wrensl&airs  Eat.  258. 

10.  Wills — Construction — Devise  of  remainder  with  power 
to  resume — Intention  of  testator. 

Where  the  testator  devised  the  remainder  of  his  estate  to  his 
wife  for  the  term  of  her  natural  life,  with  full  power  and  au- 
thority to  sell  and  use  any  part  of  it  for  her  own  use  without 
being  compelled  to  go  into  the  orphans'  court  for  permission 
to  make  such  disposition,  giving  her  full  authority  to  make 
deeds,  etc.,  for  the  property  which  she  desired  to  sell,  but 
subsequently  made  various  provisions  of  his  estate  to  take 
effect  after  the  death  of  his  wife,  the  language  of  the  will  must 
be  held  to  contemplate  a  gift  to  the  widow  for  life  of  the 
entire  residue  of  the  estate,  with  power  to  sell  any  portion  of 
such  residue,  even  to  the  extent  of  exhausting  it.  At  most 
it  must  be  held  to  be  a  gift  in  posse  only,  and  not  in  esse, 
which  would  actually  come  into  being  only  after  subsequent 
and  affirmative  exercise  by  her  of  the  power  conferred  upon 
her  under  the  will.    DaTis's  Est^  332. 
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DEED. 

1.  TFoya — AUeyi — Eeference.    H«Ism  t.  Ba«m,  16. 

DELIVERY. 

1.  Contracts — Salei — Passing  of  title,  Mimkla  t.  Flsek^r, 
82. 

DESERTION. 

1.  Divorce  —  Absence  without  cause  —  Insufficient  proof. 
Finder  ▼•  Finder,  407. 

2.  Divorce — Domicile — Jurisdiction,     SHaw  t.  Shaw,  191. 
8.  Divorce — Justification — Cruel  and  harharous  treatment. 

Mmith  ▼.  Smith,  96. 

DISCRETION  OF  COURT. 

1.  Appeals — Opening  judgment,  J.  B.  Colt  Oo.  t.  Beaja« 
mine,  8. 

2.  Judgment — Opening  judgment,    Dunbar  t.  Luttdn,  77. 
8.  Judgments — Opening  judgments,     Jersej  Shore  Trvst 

Co.  ▼•  Gold,  898. 

4.  Married  women — Promissory  notes,  Komper  ▼.  Bloh- 
ardflon,  115. 

DISTRICT  ATTORNEY. 

1.  Public  officers  —  Salaried  officer  —  Extra  compensation, 
Slattorj  ▼•  Hendershot,  240. 

DIVORCE. 

1.  Adultery — Insufficient  evidence. 

Where  the  only  evidence  in  an  action  for  divorce  on  the 
ground  of  adultery  is  the  testimony  of  lihellant,  unsupported 
by  corroborating  circumstances,  and  specifically  denied  by 
respondent,  the  decree  of  the  court,  dismissing  exceptions  to 
the  master's  report,  and  refusing  a  divorce,  will  not  be  reversed 
on  appeal.    Paml  ▼•  Paul,  70. 

2.  Charge  of  the  court — Review  of  testimony. 

It  is  reversible  error  for  the  court  in  referring  to  the  testi- 
mony in  an  action  for  divorce  to  use  language,  the  effect  of 
which,  is  to  minimize  and  prejudice  the  defense.  If  the  testi- 
mony is  not  sufficient,  it  is  the  duty  of  the  court  to  end  the 
trial  by  peremptory  instruction,  but  the  presentation  of  the 
case  must  be  made  with  strict  impartiality.  Veraoa  t.  Ver- 
aoift,  91. 

3.  Desertion — Absence  without  cause — Insufficient  proof. 
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Where  a  husband  fails  to  support  his  wife  and  is  arrested 
for  nonsupport  and^  although  suit  is  withdrawn,  afterwards 
makes  but  small  and  infrequent  payments  for  the  maintenance 
of  his  wife,  the  latter  is  not  guilty  of  wilful  desertion  because 
she  refuses  to  live  with  him.  It  is  not  absence  without  cause 
for  a  wife  to  refuse  to  live  with  her  husband  when  he  does 
not  provide  adequate  means  of  support.  Her  refusal  to  live 
with  him  is  not  absolute  but  because  he  cannot  provide  for  the 
family,  and  in  such  case  she  is  not  guilty  of  wilful  and  ma- 
licious desertion.    Finder  ▼.  Finder,  407. 

4.  Desertion — Domicile — Jurisdiction. 

A  domicile  in  Pennsylvania  is  not  lost  by  occasional  visits 
to  other  states,  where  there  is  no  evidence  to  warrant  a  finding 
that  the  libellant  intended  to  establish  a  r^idence  without 
the  State.    Shaw  ▼•  Shaw,  191. 

6.  Desertion — Justification — Cruel  and  harharous  treatment. 

Where  the  libellant  by  his  continued  abuse  and  ill  treatment 
of  the  respondent  compelled  her  to  refrain  from  marital  rela- 
tions with  him,  and  to  eventually  leave  his  house,  he  cannot 
afterwards  secure  a  divorce  on  the  ground  that  the  respondent 
wilfully  and  maliciously  deserted  him.    Smith  ▼•  Smith,  96. 

6.  Desertion — Evidence — Charge  of  court. 

When  there  is  suflScient  evidence  upon  a  given  point  to  go  to 
the  jury,  it  is  the  duty  of  the  judge  to  submit  it  calmly  and 
impartially.  And  if  the  expression  of  the  opinion  on  such 
evidence  becomes  a  matter  of  duty  under  the  circumstances 
of  the  particular  case,  great  care  should  be  exercised  that 
such  expression  should  be  given,  so  as  not  to  mislead,  and 
especially  that  it  should  not  be  one-sided.  Vernon  t.  Ver- 
noii,  91. 

7.  Desertion — Home — Separation. 

A  divorce  on  the  ground  of  desertion  is  properly  awarded, 
where  the  respondent  has  failed  to  provide  a  home  for  his  wife 
and  children,  and  in  answer  to  her  offers  to  live  with  him  im- 
posed conditions,  which  he  knew  she  would  refuse,  and  has  by 
his  course  of  conduct  clearly  demonstrated  that  he  had  resolved 
to  make  a  temporary  separation  an  excuse  for  refusing  to 
resume  marital  relations.    Shaw  t.  Shaw,  191. 

8.  Indignities  to  person — Cruel  amd  harharous  treatment — 
Evidence. 

A  libel,  filed  by  a  husband  for  a  divorce  on  the  ground  of 
indignities  to  the  person  and  cruel  and  barbarous  treatment, 
will  be  dismissed,  where  the  evidence  shows  that  the  facts  on 
which  the  libellant  relied  were  so  negative  in  character  and 


Digitized  by  VjOOQIC 


636  INDHX. 

BIYORCE^continued. 

80  unimportant  in  effect,  as  to  justify  the  conclusion  that  the 
allegations  in  the  lihel  were  not  sustained,  and  that  the  libel- 
lant's  alleged  wrongs  were  not  such  as  to  warrant  the  grant- 
ing of  the  divorce.    Whiffea  ▼•  WUffem  593. 

9.  Indignities  to  person — Life  burdensome. 

A  husband  is  entitled  to  a  divorce  where  he  shows  by  com- 
petent testimony  that  his  wife  persistently  and  for  a  long 
period  of  time  acted  in  a  highly  excitable  and  hysterical  way, 
used  disagreeable  and  abusive  language  toward  the  libellant, 
threatened  him  with  a  knife  several  times  and  behaved  in  a 
violent  and  vindictive  manner  toward  him.  Williams  t. 
Wmiama,  75. 

10.  Practice  —  Exceptions  to  master^s  report  —  Opinion  hy 
court — Remission  of  record  for  opinion. 

An  afiirmance  of  a  master's  report  in  an  action  of  divorce, 
and  the  dismissal  of  exceptions  thereto,  should  be  supported 
by  an  opinion  of  the  court  below  giving  the  reasons  for  making 
its  decree. 

To  enable  the  appellate  court  to  pass  intelligently  upon  the 
errors  alleged  to  have  been  committed,  in  granting  the  divorce, 
an  opinion  by  the  lower  court  is  essential,  and  in  the  absence 
of  the  same,  the  record  will  be  remitted  that  an  opinion  may 
be  filed.    NoU  ▼•  Noll,  15. 

DOMICILE. 

1.  Desertion — Jurisdiction.    Skaw  ▼.  8k*w,  191. 

EJECTMENT. 

1.  WUls — Title  to  real  estate — Fee  simple.  Hall  ▼.  Daam, 
599. 

EMINENT  DOMAIN. 

1.  Bonds — Sufficiency. 

Under  the  provisions  of  the  Act  of  June  26,  1885,  P.  L.  181, 
a  surety  company,  duly  authorized  to  do  business  in  Pennsyl- 
vania, may  become  a  sole  surety  in  cases,  where  by  law,  one 
or  more  sureties  may  be  required. 

When  the  common  seal  of  a  corporation  appears  to  be  affixed 
s  to  an  instrument,  and  the  signatures  of  the  proper  officers  are 
proved,  the  courts  are  to  presume  that  the  officers  did  not  ex- 
ceed their  authority,  and  the  seal  itself  is  prima  facie  evidence 
that  it  was  affixed  by  the  proper  authority. 

Where  a  bond  has  been  properly  sealed  and  signed,  and  a 
court  has  taken  judicial  notice  of  its  own  records,  that  the 
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EMINENT  BOUAIN'-'Coniinued, 

bonding  company  has  complied  with  all  the  requirements  of 
the  laws  of  the  Commonwealth^  in  respect  to  the  regulation 
of  surety  companies,  the  appellate  court  will  not  set  aside  its 
action^  in  approving  the  bond.  In  re  Bond  of  Equitable  Oas 
Co.,  371. 

2,  Natural  gas  companies — Bonds  —  Appeals — 'Certiorari. 
In  TO  Bond  of  Eqmitable  Qas  Co.,  371. 

ENDORSEMENT. 

1.  Promissory  notes — Fraud — Question  for  jury.  HorroU  ▼. 
ReeTes,  129. 

EQUITY. 

1.  Boroughs — Tax  collector — Compensation — Discretion  of 
horough  council.     Softer  ▼•  MoKees  Rocks  Borongb,  81. 

2.  Courts — Findings  of  fact  and  conclusions  of  law — Form, 
Under  Rule  No.  62  of  Equity  Rules  no  fixed  form  is  required 

of  the  chancellor  in  presenting  his  findings  of  fact  and  con- 
clusions of  law.  Where  the  opinion  on  which  the  decree  is  based 
is  sufficiently  definite  and  specific,  the  mere  omission  to  num- 
ber or  paragraph  the  various  component  parts  does  not  con- 
stitute reversible  error.    Iiynch  ▼.  Saowden,  509. 

3.  Cancellation  of  deed — Fra/ud  and  undue  influence, 

A  bill  in  equity  praying  that  a  deed  made  by  a  father  to  his 
daughter  and  son-in-law  be  declared  null  and  void  on  the 
ground  that  at  the  time  of  its  execution  the  grantor  was  in 
his  eightieth  year  and  feeble  in  mind  and  body,  and  that  the 
grantee  procured  the  execution  of  the  instrument  by  fraud  and 
undue  influence  is  properly  dismissed  where  there  is  a  finding, 
based  on  competent  evidence,  that  the  grantor  at  the  time  he 
made  the  deed  had  sufficient  mental  capacity  to  understand 
what  he  was  doing,  and  that  his  mind  was  clear  when  he  trans- 
ferred the  property  to  his  daughter  and  her  husband,  and  that 
the  grantees  had  exercised  no  undue  influence  over  him. 
IiATelle  T.  Grimes,  10. 

ESTOPPEL, 

1.  Decedents'  estates  —  Election  to  take  against  wHl, 
Swarti's  Est.,  148. 

1.  Negotiable  instruments — Promissory  notes — Collateral  se- 
curity— Defense,    Bepnblio  Trust  Oo.  ▼•  Gorbaat,  412. 
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EVIDENCE. 

1.  Attachment  execution — Proof  of  debt  of  garnishee — Pay- 
ment hy  promissory  note — Evidence.  GolomiM  t.  MorrlMoy, 
200. 

2.  Boohs  of  city  treasurer — Oral  recital  from — Primal  facie 
evidence. 

Where  a  treasurer  of  the  municipality  testified  as  to  the 
entries  in  the  hooks  of  his  department  and  there  is  no  contra- 
diction of  the  matters  contained  therein,  the  amounts  shown 
on  such  books  are  prima  facie  evidence  of  such  indebtedness. 
Under  such  circumstances  the  testimony  of  the  treasurer  was 
not  oral  testimony  in  the  sense  that  it  had  to  be  passed  upon 
by  the  jury.  His  veracity  was  not  in  question.  He  was  merely 
giving  audible  testimony  of  the  written  pages  and  the  amounts 
shown  under  his  testimony  constituted  prima  facie  evidence  of 
the  indebtedness.    Willian&sport  t.  Citiseiui  Eleo.  Co^  452. 

3.  Broker — Real  estate  hroher — Commissions — Case  for  jury. 
MoNelU  ▼•  Ellwanger»  35. 

4.  Common  carriers — Negligence — Loss  of  property — Dam- 
ages— Sufficiency.    Worthlnston  ▼•  Adams  EzproM  Co^  292. 

5.  Competency  of  mtnesses — Death  of  party — Act  of  June 
11, 1891,  P.  L.  281. 

A  witness  is  competent  to  testify  adversely  in  a  proceeding 
where  one  of  the  original  parties  to  a  contract  is  dead,  to  the 
extent  to  which  living  witnesses  present  at  the  trial  testified 
against  him. 

Where,  in  an  action  of  assumpsit  on  a  judgment  note,  the 
plaintiff  seeks  to  establish  a  partnership  between  the  defend- 
ants, and  a  consequent  liability,  and  the  evidence  relied  upon  is 
given  by  living  witnesses,  the  defendants  are  competent  to 
testify  adversely  in  contradiction  of  such  testimony,  although 
the  original  party  to  the  contract  is  dead.  Kline  t.  Edwards, 
253. 

6.  Criminal  law — Defrauding  innkeeper — Charge  of  court. 
Com*  T*  Berrymaay  479. 

7.  Criminal  law — Competency  of  witness.  Com.  t.  Qtbj 
(No.  2),  287. 

8.  Criminal  law — Involuntary  manslaughter— Proof  of  char- 
acter.   Com.  ▼•  Wills,  78 

9.  Decedents'  estates — Claim  for  services  rendered  decedent 
— Nursing  and  housekeeping — Contract.  Knjawski  ▼.  Sobel- 
ewski,  326. 

10.  Desertion  upon  evidence  —  Divorce  —  Charge  of  court. 
Vomoa  ▼•  Vernon,  91. 
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EVIDENCE— con<tnu«d. 

11.  Divorce — Age  of  respondent — Minority— Guardian  ad 
litem — Marriage  license — Contradiction  of  evidence — Admissi- 
hility.    OHlweUer  ▼•  OUweiler,  518. 

12.  Divorce  —  Indignities  to  person  —  Cruel  and  harharons 
treatment,    Whlffen  ▼•  Whlffem  593. 

13.  Mines  and  mining — Lateral  support — Injury  to  surface 
— Normal  damages,    Alezmnder  ▼•  Gonlony  1. 

14.  Negligence  —  Damages  —  Earning  capacity  —  Business 
other  than  one  engaged  in  at  time  of  accident — Admissibility, 
Weiuiel  ▼•  Standard  Supply  A  E.  Co.,  56. 

15.  Practice,  C.  P, — Pleading  —  Statement  of  claim — Alle- 
gata and  probata — Variance,    Znllins^'  ▼•  ChreTe,  209. 

16.  Real  property — Sales — Unpaid  balance  of  purchase  price, 
Thompson  ▼•  Lippinoott,  213. 

17.  Sufficiency  of  evidence — Advance  payment — Opening  of 
judgments,    Knehn  ▼.  Kaliaoh,  589. 

18.  Written  memorandum — Refreshing  memory  of  witness. 
A  witness  may  refresh  his  memory  of  a  fact,  by  referring  to 

a  memorandum  made  from  the  original  records,  also  prepared 
by  him  some  months  prior  to  the  taking  of  the  memorandum, 
where  he  was  familiar  with  the  circumstances  and  knew  that 
the  facts,  dates  and  figures,  mentioned  in  the  memorandum, 
were  transcribed  from  the  original  record. 

It  is,  of  course,  necessary  that  the  witness  be  able  to  say  that 
the  document  referred  to  correctly  states  the  facts  recorded, 
but  with  such  verification,  it  may  be  referred  to  to  stimulate 
his  recollection.    Sabin  t.  Michaelson,  226. 

EVICTION. 

1.  Landlord  and  tenant — Notice  to  quit — Notice  by  agent — 
Authority  of  agent.    Potter  T.  Sb  T.  Go.  ▼•  DaTis,  60. 

EXECUTION. 

1.  Practice,  C.  P. — Judgment  on  order  certified  from  quar- 
ter sessions.    Beck  t.  Finnef rook,  537. 

EXPRESS  COMPANIES. 

1.  Common  carriers — Interstate  commsrc^^nisrstate  skip- 
ments — Absence  of  bill  of  lading,  Worthlngton  v.  Adams 
EzproM  Co.,  292. 

2.  Negligence — Liability — Limitation  of  liability — Act  of 
Congress,  March  i,  1915,  U,  8,  Stat,  1913-1916,  page  1196 
(Cummins  Amendment), 
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EXPRESS  COMPANIES— conitnued. 

The  Act  of  Congress  of  March  4,  1916,  U.  S.  Stat.  1913-15, 
1196 — Cummins  Amendment — amending  the  Interstate  Com- 
merce Commission  Act  providing  that  "Any  such  conunon  car- 
rier shall  be  liable  to  the  lawful  holder  of  such  receipt  or  bill 
of  lading  or  to  any  party  entitled  to  recover  thereon,  whether 
such  receipt  or  bill  of  lading  has  been  issued  or  not,  for  the 
full  actual  loss  to  such  property  caused  by  it  or  by  any  such 

common  carrier  to  which  such  property  may  be  delivered 

notwithstanding  any  limitation  of  liability  or  limitation  of  the 
amount  of  recovery  or  representation  or  agreement  as  to  value 
in  any  such  receipt  or  bill  of  lading,  or  in  any  tariff  filed 
with  the  Interstate  Commerce  Commission,  and  any  such  limi- 
tation, without  respect  to  the  manner  or  form  in  which  it  is 
sought  to  be  made  is  hereby  declared  to  be  unlawful  and  void,'' 
fixes  the  liability  of  an  express  company  in  interstate  ship- 
ments, for  loss  through  negligence  of  goods  committed  to  its 
care. 

Where  an  express  company  has  received  a  consignment  for 
transportation  in  its  charge  and  no  bill  of  lading  was  issued  or 
demanded,  and  the  consignment  is  lost  through  its  negligence, 
the  shipper  can  recover  the  full  value  of  his  property.  Worth- 
iacton  t.  Adaiiui  Baq^resa  Co.,  292. 

FEDERAL  JURISDICTION. 

1.  Courts — Jurisdiction  of  State  and  federal  courts — Bank- 
ruptcy,   Lambert  t.  National  Hog  Co.,  378. 

FEE  SIMPLE. 

1.  Wills — Title  to  real  estate — Ejectment,  Hall  ▼.  Dean, 
599. 

FIRE  INSURANCE. 

1.  Insurance — Proof  of  loss — Waiver — Local  agent,  Primo 
▼.  Safety  Mnt.  Fire  In*.  Oo^  409. 

FRAUD. 

1.  Contracts — Written  contracts — Alteration  of  written  in- 
strument— Oral  evidence  in  contradiction.  Ozweld  Acetylene 
Co*  ▼•  Jobnaon,  404. 

2.  Equity — CanceUatian  of  deed — Fraud  and  undue  influ- 
ence,   IiaTelle  ▼•  GhrimeSt  10. 

3.  Promissory  notes — Endorser — Question  for  jury.  Hor- 
rell  ▼•  Beeves,  129. 

4.  Promissory  notes — Presumption.  Oolonna  ▼.  Morriseey, 
200. 


Digitized  by  VjOOQIC 


INDEX.  641 

FEONT  FOOT  EULE. 

1.  Municipal  liens — Assessments  for  paving,    PkilAdelpUa 
185. 


GIFTS. 

1.  Deeedenis*  estates — Money  in  saving  hanks — Completion 
of  transfer — Gifts  causa  mortis.    Oldfleld's  Est.,  340. 

HAKMLESS  ERROR. 

1.  Roads — Road  review — Report  of  viewers,  Im  r«  Wa«k- 
inston  Boad,  461. 

HIGHWAYS,  see  Road  Law. 

HIGHWAY. 

1.  Negligence — Defective  highway — Latent  defect  —  Town^ 
ships — Notice.     KnisHt  ▼.  Farmiactoa  Twp.,  156. 

HUSBAND  AND  WIFE. 

1.  Former  marriage — Annulment — Act  of  April  H,  1869, 
P.L.6i7. 

A  decree,  under  the  provisions  of  the  Act  of  April  14,  1859, 
P.  L.  647,  annulling  a  marriage  on  the  ground  of  a  valid  sub- 
sisting former  marriage,  will  not  be  disturbed  where  the  find- 
ings of  the  jury  are  supported  by  sufficient  evidence  that  re- 
spondent was  married  in  1892,  lived  and  cohabited  with  his 
first  wife  for  several  years,  that  the  parties  were  recognized 
as  man  and  wife;  that  the  respondent  subsequently  left  his 
wife  and  married  the  libellant  in  1910,  and  lived  with  her 
until  1916. 

A  marriage  ceremony,  however  defective,  may  create  the 
relation  of  husband  and  wife,  if  subsequently  ratified  by  co- 
habitation, the  birth  of  children,  and  the  holding  forth  by  both 
parties  as  man  and  wife.  A  mere  failure  to  secure  a  marriage 
license,  while  it  might  lay  the  parties  open  to  prosecution  or 
fine,  does  not  avoid  the  marriage  relation,  and  after  such 
relation  had  been  existent,  a  second  marriage  was  invalid 
and  should  be  annulled.    Horabake  t.  Hombake,  605. 

INDIGNITIES  TO  PERSON,  see  Divorce. 

1.  Divorce  —  Cruel  and  barbarous  treatment  —  Evidence. 
Whiffen  T.  WbilTeii.  693. 

Vol.  Lxxii — 41 
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INSURANCE. 

1.  Agency — Contract  of  agency — Termination  of  contract — 
Liahility  for  uncollected  premiums. 

Where  a  contract  of  agency  with  an  insurance  company  pro- 
vided that  the  agent  should  he  liable  for  all  premiums  col- 
lected, the  ageni  is  under  no  duty,  after  the  cancellation  of  the 
contract,  to  collect  premiums  unearned  and  not  computed  until 
five  months  after  the  termination  of  the  contract  of  employ- 
ment.   U.  S.  Gasiuilty  Oo.  t.  Pamell,  586. 

2.  Automobile  insurance — Cancellation — Failure  to  surren- 
der policy, 

A  provision  in  an  insurance  policy,  that  the  unearned  prem- 
ium shall  be  returned  on  the  cancellation  of  the  insurance  only 
on  surrender  of  the  policy,  is  a  reasonable  requirement. 

In  an  action  for  unearned  premiums,  a  nonsuit  is  properly 
entered,  where  the  insured  has  failed  to  return  his  policy  upon 
the  cancellation  of  the  insurance.  Healy  ▼.  Stnyvesant  las. 
Co.,  168. 

3.  Fire  insurance — Proof  of  loss — Waiver — Local  agent. 

Where  a  property  insured  against  loss  by  fire,  under  a  stand- 
ard insurance  policy,  is  destroyed  by  fire,  and  the  owner  neg- 
lects to  furnish  proof  of  loss  to  the  company  within  sixty  days, 
as  provided  by  the  policy,  or  to  the  local  agent  who  had  coun- 
tersigned his  policy  within  twenty  days,  as  provided  by  the 
Act  of  June  27,  1883,  P.  L.  165,  he  cannot  excuse  his  lack  of 
compliance  with  the  covenant  of  the  policy  as  to  furnishing 
proofs  of  loss  by  setting  up  a  verbal  promise,  made  by  the  local 
agent,  to  the  effect  that  he  would  let  him  know  when  he  had 
received  an  answer  from  the  company,  and  that  the  insured 
need  do  nothing  until  he  heard  from  him.  Primo  ▼.  Safety 
Mnt.  F.  Ins.  Co.,  409. 

4.  New  insurance — Voidable. 

The  clause  in  an  insurance  policy  that  it  will  become  void 
if  other  insurance  has  been  taken  which  covers  the  property 
at  the  time  of  loss,  does  not  necessarily  work  a  forfeiture  and 
is  no  ground  for  an  action  for  unearned  premiums,  where  no 
notice  of  such  additional  insurance  was  given,  to  the  defendant 
company,  and  no  loss  had  occurred  to  the  property.  When  a 
policy  expressly  stipulates  that  the  taking  out  of  other  insur- 
ance without  the  consent  of  the  company  shall  render  the 
policy  void,  the  insured  is  not  entitled  to  a  return  of  his  prem- 
ium, merely  because  he  has  violated  the  covenants  of  his  polioy. 
Healy  ▼.  Stnyresant  In*.  Co.,  168. 
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INTEREST. 

1.  Banks  and  banking  —  Bank  deposits  —  Faihpre  to  pay 
check,    Wainwrifflit  t.  Mmrin*  Nat.  Bank,  221. 

2.  Broker — Compensation.     McNeils  ▼•  EUwamser,  85. 

INTERSTATE  COMMERCE. 

1.  Railways — Common  carriers — Express  companies — Inter* 
state  shipments — Ahsence  of  bill  of  lading.  Worthiai^n  ▼• 
Adams  Baq^ress  Co.*  292. 

JUDGMENT. 

1.  Attachment  execution — Service  on  garnishees — St^ffiei- 
ency-'Act  of  July  9, 1901,  P.  L.  6U. 

The  person  issuing  a  writ  of  attaclmient  may  direct  the  sher- 
iff to  serve  hoth  the  defendant  and  the  garnishee,  hut  under 
the  provisions  of  the  Act  of  July  9, 1901,  P.  L.  614,  he  has  his 
election  to  serve  the  garnishee  alone.  It  is  not  necessary  for 
the  attaching  creditor  to  make  service  on  the  defendant,  in 
order  to  secure  his  rights  to  the  funds  in  the  hands  of  the  gar- 
nishee.   Wolf  T.  Wolfe,  87. 

2.  Illegal  judgments — Proceeding  on  merits — Waiver  of  de- 
fects. 

The  proper  practice  to  avoid  a  judgment  illegally  entered  is 
by  an  application  to  strike  off.  Where  the  defendant  has  pre- 
sented a  petition  praying  the  court  to  open  the  judgment  and 
let  him  into  a  defense,  on  the  merits,  he  will  be  considered  to 
have  waived  any  formal  defects  in  the  form  of  service,  and 
must  be  held  to  have  submitted  himself  to  the  jurisdiction  of 
the  court.    Work  ▼.  Adaias,  262. 

3.  Opening  judgment — Hearing  on  merits — WtUver  of  form* 
al  defects. 

Where  the  defendants,  with  the  record  before  them,  instead 
of  denying  jurisdiction  and  asking  that  a  judgment  be  stricken 
off,  pray  for  a  rule  that  the  judgment  be  opened  and  that  they 
be  let  into  a  defense  on  the  merits,  they  must  be  held  to  have 
waived  all  mere  formal  defects  in  the  v^rit,  and  the  manner 
of  service,  and  to  have  submitted  to  the  jurisdiction  of  the 
court.  They  cannot,  after  testimony  has  been  taken  under  a 
rule  to  open  the  judgment,  ask  for  a  rule  to  strike  off  the  judg- 
ment for  want  of  jurisdiction. 

The  refusal  to  open  the  judgment  will  not  be  reversed,  on 
appeal,  where  there  is  no  evidence  of  abuse  of  judicial  discre- 
tion.   Anbel  Bmt^  215. 

4.  Opening  of  judgments — Judicial  discretion. 
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JTJDQME^T'-continued. 

An  application  to  open  a  judgment  is  in  the  nature  of  an 
equitable  proceeding,  and  is  addressed  to  the  discretion  of  the 
court.  The  court  must  weigh  the  evidence  and  exercise  its 
discretion,  the  presumption  being  in  favor  of  the  validity  of 
the  judgment. 

Where  the  testimony  to  support  a  rule  to  open  a  judgment  is 
vague  and  uncertain,  the  court  does  not  err  in  discharging  the 
rule  and  its  decision  will  not  be  set  aside,  on  appeaL  Pilae- 
santl&is  ▼•  Andrmkastlsy  5. 

6.  Opening  judgment — Discretion  of  court. 

The  right  to  decide  whether  a  judgment  should  be  opened 
rests,  in  the  first  instance,  with  the  common  pleas,  and  the  cor- 
rectness of  its  decision  is  to  be  passed  upon  by  the  appellate 
courts.  The  refusal  of  the  court  to  open  the  judgment  will  not 
be  set  aside  where  the  findings  of  the  court  are  sustained  by 
the  evidence,  and  the  appellate  courts  will  examine  the  record 
only  to  determine  whether  there  has  been  any  abuse  of  judicial 
discretion.    J.  B.  Colt  Co.  t.  Benjamin,  8. 

6.  Opening  judgment — Discretion  of  court, 

A  rule  to  open  a  judgment  is  an  equitable  proceeding  ad- 
dressed to  the  sound  discretion  of  the  court  below.  The  refusal 
to  open  a  judgment  will  not  be  reversed  by  the  appellate  court 
where  there  is  no  evidonoe  of  an  abuse  of  such  discretion,  and 
the  record  shows  that  tlie  defendant  had  not  adduced  sufficient 
proof  to  warrant  the  court  in  submitting  the  case  to  a  jury. 
Dnnbar  t.  lintton,  77. 

7.  Opening  of  judgments — Discretion  of  court. 

While  it  is  true  that  an  application  to  open  a  judgment  is 
addressed  to  the  discretion  of  the  court,  and  that  the  court 
must  judge  the  weight  of  the  evidence,  etc.;  where  the  un- 
disputed facts  raise  a  question  to  be  determined  by  a  jury,  it 
is  reversible  error  not  to  open  a  judgment,  and  let  the  defend- 
ant in  to  a  defense.    Kemper  ▼•  Riol&ardson,  115. 

8.  Opening  judgments— -Discretion  of  court. 

A  petition  for  opening  a  judgment  is  addressed  to  the  sound 
discretion  of  the  court,  and  its  decision  will  not  be  reversed 
on  appeal  except  for  flagrant  abuse. 

Where  the  facts  averred  in  the  petition,  are  sufficient  to  war- 
rant the  court  in  deciding  that  the  case  is  one  requiring  the 
exercise  of  its  equitable  powers,  to  open  the  judgment,  the  ap- 
pellate court  will  not  interfere.  Jersey  Sbore  Tmat  Co.  v. 
Gold,  398. 

9.  Opening  judgments — Advance  payment  —  Sufficiency  of 
evidence. 
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JUDGMENT—con^mwcc^. 

An  application  to  open  a  judgment  is  addressed  to  the  sound 
discretion  of  the  court  and,  if  there  is  sufficient  proof  to  move  a 
chancellor  to  act,  the  appellate  courts  will  not  reverse  except 
in  cases  of  manifest  error.  The  discretion  of  a  chancellor  is 
not  ahused  and  an  order  opening  a  judgment,  on  petition  for 
u  rule  to  open  a  confessed  judgment,  alleging  payment,  will 
not  be  reversed,  where  there  was  evidence  that  the  petitioner 
had  paid  $950  on  a  judgment  note  of  $1,000  to  an  alleged  agent 
of  the  judgment  creditor.    Kvelin  ▼.  Kalisoli,  590. 

10.  Practice,  C.  P, — Judgment  for  want  of  an  affidavit  of 
defense — Refusal  to  open  judgment.    Work  ▼.  Adams,  262. 

11.  Practice,  C,  P, — Judgment  n.  o.  v. — Province  of  court — 
Alteration  of  verdict — New  trial.  Garrow  t.  Massaebiisetts 
B.  A  In*.  Oo^  498. 

12.  Promissory  notes — Negotiability  —  Confession  of  judg- 
ment— Holder  in  due  course.    Green  t.  Dick,  266. 

JUDGMENT  N.  O.  V. 

1.  Power  of  court  to  enter  judgment  n.  o.  v, — Practice,  Q.  8. 
Oonu  ▼•  PeniLa*  R,  R,  Co.,  353. 

JUDICIAL  DISCRETION. 

1.  Practice,  Superior  Court — Appeal  —  New  trial  —  Proper 
exercise.    La'wrer  t.  Anderson,  337. 

JURISDICTION. 

1.  Divorce — Desertion — Domicile.    Shaw  t.  Shaw,  191. 

2.  Removal  from  jurisdiction — Settlement — Poor  law.  Tnr- 
bett  Twp.  OTerseers  of  Poor  ▼•  Tnscarora  Twp.  OTerseers, 

597. 

JUSTICE  OF  THE  PEACE. 

1.  Appeal — Payment  of  costs — Act  of  May  29,  1909,  P.  L. 
306. 

By  the  Act  of  May  29, 1909,  P.  L.  306,  two  methods  of  appeal 
are  open  to  defendant:  It  can  pay  the  costs  and  give  bail 
absolute  in  double  the  probable  amount  of  costs  accrued  and 
likely  to  accrue,  with  one  or  more  suflScient  sureties,  con- 
ditioned for  the  payment  of  all  costs  accrued  or  that  may  be 
legally  recovered  in  such  case  against  the  appellant  in  accord- 
ance with  the  provisions  of  the  Act  of  March  20,  1846,  P.  L. 
188;  or  it  may  give  good  and  sufficient  bail  absolute  for  the 
payment  of  debt,  interest  and  costs  that  have  accrued  or  will 
accrue  on  affirmance  of  the  judgment,  in  which  event,  it  will 
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JUSTICE  OF  THE  FEACE— continued, 

not  be  required  to  pay  any  costs  before  taking  an  appeal. 

Where  a  defendant  neglects  to  pay  the  costs,  which  was  nec- 
essary to  perfect  the  appeal,  it  cannot  later  turn  to  the  second 
method  of  appeal  by  changing  the  condition  of  the  bond  so  as 
to  cover  debt,  interest  and  costs,  under  the  guise  of  perfecting 
the  recognizance.    Iienti  t.  Kittaantng  Real  Est.  Co.,  513. 

2.  Appecls — Affidavit  of  officer  of  corporation — Sufficiency 
—Act  of  March  26, 1903,  P.  L,  61. 

Where  service  was  made  upon  a  corporation  in  the  person  of 
its  secretary,  who  subsequently  appeared  and  testified  at  the 
hearing  before  the  justice  of  the  peace,  and  afterwards  made 
affidavit  in  an  appeal  to  the  common  pleas,  such  affidavit,  in 
accordance  with  the  provisions  of  the  Act  of  March  25,  1903, 
P.  L.  61,  is  sufficient  although  it  does  not  specifically  aver  that 
the  affiant  is  the  secretary  of  the  corporation.  Lents  t.  Kit- 
tjimwlng  Real  Est.  Go.,  513. 

3.  Practice,  C,  P. — Certiorari  after  appeal — AffHrmance  of 
judgment — Appeals  nunc  pro  tunc.  First  Nat.  Bmak  t.  Fair* 
457. 

LANDLORD  AND  TENANT. 

1.  Notice  to  quit — Notice  hy  agent — Authority  of  agent-^ 
Eviction, 

In  an  action  of  replevin  for  goods  distrained  for  rent,  where 
the  tenant  claims  that  she  had  left  the  premises  on  a  notice  to 
quit,  given  by  the  agent  of  the  lessor,  the  authority  of  said 
agent  must  be  regarded  as  established,  when  the  lessor  per- 
mitted him  to  hold  himself  out  as  the  person  in  charge  of  her 
property,  to  collect  the  rent,  and  receive  requests  for  repairs; 
and  where  the  agent  was  the  only  person  representing  the  les- 
sor, who  had  any  direct  business  relations  with  the  tenant 
Potter  T.  A  T.  Co.  ▼•  Davis,  60. 

LAKCENY,  see  Criminal  Law. 

1.  Criminal  law  ^' Instructions  to  jury  —  Harmless  error. 
Com.  ▼•  Qvmj  (No.  1),  279. 

LATENT  DEFECT. 

1.  Negligence  —  Defective  highway  —  Townships  —  Notice, 
KalsliLt  ▼•  Farmlnctom  Twp.,  156. 

LATERAL  SUPPORT. 

1.  Mines  and  mining — Negligence,  Alezamder  ▼•  Comlom^  1. 
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LEGACY,  see  Wills. 

1.  Wills — Construction — Bonds — Right  of  selection  in  leg- 
atee.   Misener's  Est^  400. 

LIENS. 

1.  Bailments  —  Bailor  and  bailee  —  Replevin,  Saxton  t. 
QemeHl,  177. 

LIQUOR  LAWS. 

1.  Sale  without  license — Interstate  commerce — Wehh-Ken- 
yon  Act. 

Where  a  wholesale  liquor  dealer  in  another  state  through  his 
agents  makes  contracts  for  and  delivers  liquor  in  a  county  in 
Pennsylvania  in  which  his  license  does  not  extend,  such  sale 
is  not  protected  as  interstate  commerce  since  the  passage  of  the 
Act  of  Congress  of  March  1,  1913,  c.  90,  37  statutes  699,  en- 
titled "an  Act  divesting  intoxicating  liquors  of  their  interstate 
character  in  certain  cases."    Com*  t.  Jaoobson,  38. 

2.  Selling  liquor  without  a  license — Sale  by  agent — Whole- 
sale liquor  dealer. 

An  agreement  to  sell  intoxicating  liquor  and  to  deliver  it 
at  the  residence  of  the  purchaser,  without  qualification,  and  a 
subsequent  delivery  of  it  at  such  residence,  is  a  sale  at  that 
place,  and  unless  the  seller  has  a  license  to  do  so,  is  a  violation 
of  the  law. 

Where  an  agent  of  a  wholesale  liquor  dealer  goes  into  a 
county  in  which  his  employer  has  no  right  to  sell  liquor,  and 
there  makes  a  contract  to  deliver  the  goods  in  the  place  where 
the  order  is  taken,  and  the  order  is  accepted  by  the  principal, 
and  executed  according  to  its  terms  by  delivery  in  the  pro- 
hibited place,  both  the  principal  and  his  agent  are  guilty  of 
selling  liquor  without  a  license.    Com*  t.  Jaoobson,  38. 

3.  Selling  liquor  without  a  license  —  Delivery  by  common 
carrier. 

Under  the  law  of  Pennsylvania,  it  is  not  a  criminal  oflFense 
for  a  carrier  to  deliver  liquor  to  a  purchaser  when  the  carrier 
does  not  know  that  the  sale  is  unlawful. 

Where  the  owner  of  a  transfer  company  received  consign- 
ments of  liquor  from  the  trucks  of  a  wholesale  liquor  dealer, 
properly  directed  to  various  individuals,  and  delivered  them 
at  the  usual  transfer  rate,  and  also  collected  a  fee  of  $.06  for 
each  empty  case  or  keg  collected  and  redelivered  to  agents  of 
the  wholesale  liquor  dealer,  he  is  not  guilty  of  selling  liquor 
without  a  license.    Com.  ▼•  Adler,  45. 
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MALICIOUS  PROSECUTION. 

1.  Damages — Excessive  damages — Reduction  hy  court. 
Where  the  plaintiff,  in  an  action  for  malicious  prosecution^ 
was  deprived  of  his  liberty  but  for  a  short  time,  and  where  the 
testimony  which  he  offered,  as  to  special  damages  because  of 
the  arrest,  was  vague  and  indefinite  and  did  not  justify  the 
verdict,  the  court  acted  within  its  discretion  when  it  reduced 
the  verdict.    Goldstrobm  ▼.  Fint  If  at.  Baak,  55. 

MANDAMUS. 

1.  School  law — Distinction  on  account  of  color.  Mmjo  ▼• 
Morton  Sobool  Dist.,  247. 

l^NSLAUGHTER. 

1.  Criminal  law — Involuntary  mnnslaugkter — Proof  of  char- 
acter— Evidence.    Gom*  v.  Wills,  73. 

MARRIAGE,  see  Divorce. 

1.  Hushand  and  wife  —  Former  marriage  —  Annulment. 
Hombake  t.  Hombake,  605. 

MARRIED  WOMEN. 

1.  Promissory  notes — Accommodation  maker — Act  of  June 
8, 189S,  P.  L.  SU' 

The  court  should  look  through  all  disguises  and  subterfuges 
and  should  open  a  judgment  where  the  testimony  in  the  case 
shows  a  manifest  intention  to  avoid  the  provisions  of  an  act 
of  assembly.  A  palpable  and  transparent  device  to  evade  the 
restrictions  of  the  contractual  capacity  of  a  married  woman, 
as  limited  by  the  Act  of  June  8,  1893,  P.  L.  344,  is  void. 
Kemper  ▼•  Rieluurdsoii,  115. 

MASTER  AND  SERVANT. 

1.  Negligence — Coal  breakers  —  Safe  place  to  work  —  Con- 
tributory negligence.  Morotti  t.  Iiehisb  Valley  Ckial  Go^ 
152. 

MECHANIC'S  LIEN. 

1.  Mortgage — Divesting  of  mortgage.  MoKay  ▼•  Jarrle 
Jsmnd  Co.,  68. 

MINES  AND  MINING. 

1.  Lateral  support — Injury  to  surface — Evidence — Nominal 
damages. 
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MINES  AND  MINING— con«fMi«(f. 

In  an  action  to  recover  damages  for  injuries  to  land  caused 
by  the  subsidence  of  the  surface,  through  alleged  inadequate 
lateral  support,  the  burden  is  on  the  plaintiff  to  give  the  jury 
some  testimony,  from  which  they  could  make  a  reasonable  ap- 
proximation of  the  probable  cost  of  restoration.  Where  there 
is  not  sufficient  evidence  before  the  jury  to  show  the  actual 
damages  sustained,  or  the  cost  of  restoring  the  land  to  its 
condition  prior  to  the  cave-in,  only  nominal  damages  can  be 
recovered.    Alexander  t*  Oonlon,  1. 

2.  Lateral  support — Negligence, 

Negligence  or  want  of  due  care  in  withdrawing  lateral  sup- 
port, in  excavating  or  mining  adjoining  lands  for  which  4Jiere 
is  liability  for  injury  to  a  neighbor's  building,  means  positive 
negligence,  or  nianifest  want  of  due  care  in  the  mining  oper- 
ations, so  far  as  they  afFect  adjoining  properties.  In  the  ab- 
sence of  any  evidence  of  such  negligence  there  can  be  no 
recovery.    Alexander  t.  Gonloiiy  1. 

MORTGAGE. 

1.  Mechanic's  lien — Divesting  of  mortgage. 
Where  a  mortgage  and  a  mechanic's  lien  are  liens  upon  the 
land  in  order  named,  and  the  land  is  sold  at  sheriff's  sale  under 
the  mechanic's  lien,  the  mortgage  is  not  divested  by  the  sale, 
although  the  bill  of  particulars  attached  to  the  claim  contains 
charges  for  materials  prior  to  the  date  of  the  mortgage,  but 
the  lien  itself  did  not  contain  any  statement  as  to  the  time 
when  the  building  was  begim.    MoKay  ▼•  JarHs  I«and  Co.,  68. 

MUNICIPALITIES. 

1.  Taxes— License  taxes-- Act  of  May  16,  1901,  P.  L,  Hm— 
Revenue  taxes. 

Taxes  levied  for  revenue  and  taxes  levied  under  the  police 
power  may  be  provided  for  in  the  same  city  ordinance. 

The  Act  of  May  16,  1901,  P.  L.  226,  gives  cities  the  right  to 
levy  certain  taxes;  and  the  fact  that  the  taxes  so  levied  are 
imposed  for  general  revenue  purposes  or  under  the  police 
power  is  immaterial. 

As  the  term  license  tax  embraces  both  kinds  of  taxes,  it 
would  be  unreasonable  to  hold  that  in  order  to  exercise  a 
power  given  in  relation  to  both,  the  city  would  be  required  to 
pass  two  ordinances,  one  for  the  purpose  of  general  revenue, 
and  one  under  the  police  power.  Williamsport  ▼•  Oitiieiis 
Elec.  Co.,  452. 
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MUNICIPAL  LIENS. 

1.  Assessments  for  paving — Front  foot  rate. 

A  city  may  assess  the  cost  of  paving  a  street  upon  the  abut* 
ting  property  owners  according  to  the  "front  foot"  rule,  and 
without  specifying  the  actual  number  of  square  yards  of  pave- 
ment in  front  of  any  particular  property.  The  amount  due 
from  each  owner  is  for  the  proportion  of  the  cost  of  the  whole 
improvement,  which  the  frontage  of  each  property  bears  to 
the  entire  frontage  paved.    Philadelphia  ▼.  Ramsay,  185. 

2.  Averments  in  claim — Sufficiency, 

An  averment,  that  the  lien  claimed  against  the  premises  de- 
scribed is  for  a  certain  number  of  square  yards  of  pavement 
amoimting  to  a  certain  sum  of  money,  is  not  necessarily  an 
allegation  that  that  number  of  square  yards  of  paving  has  been 
done  directly  in  front  of  the  property  assessed,  but  is  simply 
a  statement  that  the  property  was  liable  for  that  number  of 
square  yards,  in  proportion  to  the  total  amount  of  paving  done 
in  the  street.  Where  there  is  sufficient  evidence  to  prove  that 
the  amount  assessed  was  the  proportionate  share  of  the  whole 
improvement,  the  lien  is  not  defective.  Philadelphia  ▼.  Ram- 
■ay,  185. 

3.  Railroads — Right-of-way — Exemption  from  local  taxation. 
New  Castle  t.  Pittshursh  Y.  &  A.  By.  Co.,  135. 

NATUKAL  GAS  COMPANIES. 

1.  Eminent  domain — Bonds — Appeals — Certiorari. 

As  no  appeal  lies  from  an  order  of  the  court  approving  or 
refusing  its  approval  of  a  bond  given  by  a  natural  gas  com- 
pany in  condemnation  proceedings,  the  only  remedy  available, 
to  one  considering  himself  aggrieved  is  the  common  law  right 
of  certiorari.  If  the  proceedings  in  such  case,  are  regular  in 
form  the  order  of  the  lower  court  will  be  sustained.  Equitable 
Gas  Co.  Bond,  871. 

NEGLIGENCE. 

1.  Automobile — Collision  with  trolley  car — Contributory 
negligence — Case  for  jury. 

In  an  action  to  recover  damages  for  injuries  sustained  in  a 
collision  between  a  trolley  car  and  a  motor  truck,  the  case  is 
for  the  jury,  and  a  verdict  for  the  plaintiff  will  be  sustained, 
where  it  appears  that  the  plaintiff  was  riding  on  the  running 
board  of  the  motor  truck,  which  had  stopped  in  obedience  to 
traffic  regulations,  in  close  proximity  to  the  tracks  of  a  street 
railway  company  and  was  struck  by  the  rear  end  of  the  trolley 
car  as  it  rounded  the  curve. 
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NEGLIGENCE— conei/Miecf. 

When  one  who  is  without  fault  is  unexpectedly  placed  in  a 
position  of  peril,  he  is  to  be  dealt  with  in  the  light  of  his  sur- 
roundings at  the  time,  and  he  is  not  necessarily  negligent 
even  though  his  judgment  was  wrongly  exercised.  Nikl  ▼. 
Wilkes-Barre  By.  Co.,  11. 

2.  Common  carriers — Loss  of  property — Damages — Evidence 
— Sufficiency,     Worthincrton  ▼.  Adams  EzpreM  Co.,  292. 

3.  Damages — Earning  capacity — Business  other  than  one  en- 
gaged in  at  time  of  accident — Evidence — Admissibility, 

In  a  negligence  suit,  lessened  capacity  to  earn  in  any 
actually  available  occupation,  for  which  plaintifF  was  qualified 
may  be  shown  by  proper  or  satisfactory  proof. 

In  an  action  to  recover  damages  for  injuries  resulting  from 
defendant's  negligence,  the  plaintiff  was  properly  permitted  to 
offer  evidence  of  his  former  occupation  as  a  superintendent  of 
a  brickyard,  although  he  had  not  been  so  employed  for  a  year 
and  a  half  prior  to  the  accident.  Although  he  was  temporarily 
engaged  in  some  other  occupation,  it  was  permissible  for  plain- 
tiff to  offer  evidence  of  his  salary  as  superintendent  of  a  brick- 
yard, in  connection  with  testimony  that  the  accident  had  dis- 
abled him  from  taking  such  a  position,  and  as  an  indication 
of  his  loss  of  earning  power.  Wensel  ▼.  Standard  Supply  Si 
Equipment  Co.,  56. 

4.  Defective  highway — Latent  defect — Townships — Notice, 
A  township  is  not  an  insurer  against  all  defects,  latent  as 

well  as  patent,  in  its  structures  on  highways,  but  is  liable  for 
negligence.  Where  the  defect  in  a  lawful  structure  is  latent, 
either  express  notice  of  it  must  be  brought  home  to  the  munici- 
pality, or  the  defect  must  be  of  such  a  character  that  the  mu- 
nicipality will  be  charged  with  constructive  notice. 

In  an  action  for  damages  for  injuries  to  a  horse  occasioned 
by  the  cave-in  of  the  surface  of  a  country  road,  the  plaintiff 
is  not  entitled  to  recover,  where  it  appears  that  prior  to  the 
accident,  there  was  no  visible  evidence  of  the  latent  defect  in 
the  roadway,  and  that  it  could  not  have  been  discovered  with- 
out tearing  up  the  roadbed. 

To  charge  the  township  with  constructive  notice  of  such 
defect,  it  must  be  apparent  by  reasonable  inspection,  and  evi- 
uence  that  two  days  prior  to  the  accident,  another  traveler  had 
broken  through  the  roadway,  is  not  sufficient  to  establish  the 
liability  of  the  township.    Knight  t.  Farmincrton  Twp.,  156. 

5.  Master  and  servant — Coal  hreahers — Safe  place  to  worh 
— Contributory  negligence. 
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NEQUQENCE— confinwerf. 

A  coal  company  will  not  be  liable  for  the  death  of  a  -work- 
man who  fell  into  an  opening  in  the  floor  of  a  coal  breaker, 
where  it  appears  that  deceased  went  to  the  place  of  the  acci- 
dent without  being  required  to  do  so  in  the  discharge  of  any 
duty,  and  in  deliberate  violation  of  instructions,  and  for  the 
purpose  of  asking  the  time  from  a  fellow  employee.  Moretti 
▼•  Iiehiffli  VaL  Goal  Co^  152. 

6.  Express  companies  —  Liability  —  lAmitaiion  of  liability. 
Wortliinston  ▼•  Adams  Express  Co.,  292. 

7.  Mines  and  mining — Lateral  support,    Alezamder  ▼•  Com- 

lOB,   1. 

8.  Municipalities — Contributory  negligence — Case  for  jury. 
In  an  action  by  a  woman  against  a  municipality  to  recover 

damages  for  personal  injuries  resulting  from  stumbling  over  a 
gas  or  water  box  on  the  outside  of  a  dirt  walk,  the  case  is  for 
the  jury,  and  a  verdict  and  judgment  for  the  plaintiff  will  be 
sustained,  where  the  evidence  tends  to  show  that  at  the  place 
of  the  accident  the  box  projected  four  or  five  inches  above  the 
surface  of  the  walk,  that  the  borough  authorities  knew  of  and 
approved  its  location  and  construction,  and  that  the  plaintiff 
was  unfamiliar  with  the  sidewalk  and  that  she  stumbled  and 
fell  over  the  box  and  sustained  the  injuries  complained  of. 
Swartslander  ▼•  Kittanning  Boronek*  112. 

9.  Permissive  use — Lumber  pile — Children  playing  near — 
Injury  caused  by  falling  lumber — Case  for  jury. 

In  an  action  to  recover  damages  for  the  death  of  a  minor 
child  the  case  is  for  the  jury  and  a  verdict  for  the  plaintiff 
will  be  sustained,  where  the  evidence  establishes  the  fact  that 
the  child  was  killed  by  the  falling  of  heavy  boards  or  planks 
from  the  pile  of  lumber  which  she  was  passing,  while  playing 
on  the  property  of  the  defendant.  Where  there  was  evidence, 
although  contradicted,  that  the  lumber  yard  had  been  used  as 
a  playground  by  the  children  of  the  neighborhood  for  a  con- 
siderable number  of  years,  the  question  was  for  the  jury  to 
determine  whether  or  not  the  playground  had  been  used  with 
the  permission  and  consent  of  the  defendants. 

Where  the  evidence  establishes  the  fact  that  the  deceased 
child  had  gono  a  short  distance  from  her  home  to  the  defend- 
ant's yard,  where  she  and  other  children  of  the  neighborhood 
played  after  working  hours,  and  that  while  passinsr  a  lumber 
pile,  without  any  fault  on  her  part,  she  was  caupht  and 
crushed  to  death  by  heavy  planks,  which  had  been  negligently 
and  carelessly  placed  there  by  the  defendants'  workmen,  the 
case  was  for  the  jury,  and  the  court  did  not  err  in  refusing 
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to  give  bindinfiT  instructions  in  favor  of  the  defendant.  BaImf 
T«  YonnSf  ^02. 

10.  Railroads — Permissive  crossing— Switching  cars — Case 
for  jury. 

In  an  action  against  a  railroad  company,  to  recover  damages 
for  death  caused  by  the  closing  of  a  train,  at  a  point  near  an 
established  crossing,  the  case  is  for  the  jury,  where  the  evi- 
dence tends  to  show  that  the  opening  of  the  cars  was  but  fifteen 
feet  away  from  the  planked  crossing,  that  it  was  not  unusual 
to  have  the  train  cut  some  distance  from  the  crossing,  which 
was  used  constantly  by  persons  going  to  and  from  the  mills, 
and  that  the  deceased  did  not  receive  proper  warning  of  thj 
movement  of  the  cars.  Dalyanakjg  t.  Allquippa  A  S.  R,  It., 
276. 

11.  Railroads — Passenger  ejection  from  train — Walking  on 
track — Contributory  negligence — Case  for  jury. 

In  an  action  against  a  railroad  company,  to  recover  damages 
for  injuries  to  a  passenger,  alleged  to  have  been  wrongfully 
ejected  from  a  train  at  night  at  a  fiag  station,  and  subsequent- 
ly injured  on  the  tracks  while  walking  to  his  destination,  the 
case  is  for  the  jury  to  decide  whether  or  not  the  plaintiff 
should  have  been  dismissed  from  the  train  on  a  dark,  cold 
night  at  a  station,  where  there  were  no  passenger  facilities,  and 
whether  he  was  guilty  of  contributory  negligence  in  walking 
up  the  tracks  of  the  defendant,  instead  of  using  a  public  road 
some  distance  away,  the  existence  of  which  he  was  not  in- 
formed.   CleaTer  t.  PennsjlTania  Co.,  271. 

12.  Railroads — Grade  crossing — Contributory  negligence — 
Case  for  jury. 

In  an  action  against  a  railroad  company  to  recover  for  the 
death  of  a  minor  son,  the  case  is  for  the  jury  and  a  verdict  for 
the  plaintiffs  will  be  sustained,  where  it  appears  that  the  acci- 
dent took  place  at  a  crossing  over  the  defendant's  tracks  which 
were  approached  through  a  culvert  under  the  tracks  of  another 
railroad  company ;  that  the  only  place  to  obtain  a  view  of  de- 
fendant's tracks  was  at  a  point  60  feet  distant  before  entering 
the  culvert  or  at  a  place  about  ten  feet  from  the  defendant's 
tracks  after  emerging  from  the  tunnel,  and  where  there  was 
evidence  to  show  that  the  automatic  signal  at  the  crossing  did 
not  work.    Coldren  t.  Erie  B.  R.  Co.,  147. 

13.  Railroad — Crossings — Stop,  look  and  listen. 

Where  the  location  of  a  prrade  crossing  and  its  unusual  sur- 
roundings created  peculiarly  dani^erous  conditions,  the  court 
cannot  say,  as  a  matter  of  law,  that  travelers  over  the  crossing 
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must  stop  at  any  particular  place  to  discharge  the  duty  of 
stop,  look  and  listen.  Under  such  circumstances  the  case  is 
for  the  juiy,  to  determine  whether  or  not  the  plaintiff  has 
heen  negligent.  Ooldren  ▼•  Erie  B.  B.  Co.,  147. 
14.  Street  railways — Collision — Case  for  jury. 
In  an  action  to  recover  damages  for  injuries  sustained  in  a 
collision  with  a  trolley  car,  the  case  is  for  the  jury  and  a  ver- 
dict for  the  plaintiff  will  be  sustained,  where  the  evidence 
tends  to  show  that  the  plaintiff  stopped  before  crossing  the 
tracks  of  the  defendant  company;  that  an  unobstructed  view 
could  be  obtained  of  the  tracks  for  400  feet  and  that  when  the 
horse  and  wagon  were  on  the  tracks  the  car  of  the  defendant 
was  175  to  200  feet  away,  and  approaching  at  the  rate  of  12  to 
15  miles  an  hour;  that  the  plaintiff  heard  no  signal  and  that 
the  wagon  was  struck  with  such  force  that  it  was  dragged 
about  30  feet. 

A  person  about  to  cross  a  street  at  a  regular  crossing  is  not 
bound  to  wait  because  the  car  is  in  sight.  If  the  car  is  at  such 
distance  from  him  that  he  has  ample  time  to  cross,  if  it  is 
run  at  the  usual  speed,  it  cannot  be  said,  as  a  matter  of  law, 
that  he  is  negligent  in  going  on.  Annstroas  ▼•  CoiiMtosa 
Traction  Co.,  160. 

NEWSPAPER. 

1.  Criminal  law — Conspiracy — Influencing  jury  —  Newspa- 
per articles.    Com.  t.  Dentsoh,  329. 

NOTICE. 

1.  Landlord  and  tenant — Notice  to  quit — Notice  hy  agent — 
Authority  of  agent — Eviction.  Potter  T.  A  T.  Co.  ▼.  DaTis* 
60. 

2.  Negligence— Defective  highway — Latent  defect  —  Town- 
ships.   Knight  T.  Fam&iiiffton  Twp.,  156. 

NUISANCE. 

1.  Boroughs — Garbage  plant — Noisome  odors  —  Trespass — 
Case  for  jury.    Siwak  t.  Rankin  Boronsh,  218. 

2.  Criminal  law — Indictment  for  maintaining  a  nuisance — 
Navigable  streams  —  Water  supply  commission.  Com.  ▼. 
PeniMu  B.  R.  Com  353. 

3.  Indictment  for  maintaining  nuisance — Motion  in  arrest 
of  judgment — Criminal  procedure,  Conu  v.  Penna.  R.  B. 
Co.,  353. 
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PARTNERSHIP. 

1.  Accounting — Receivers — Decree — Act  of  June  16,  1836, 
P.  L.  7S9, 

In  a  suit  in  equity  for  an  accounting  and  for  the  appoint- 
ment of  a  receiver  of  the  assets  of  an  insolvent  partnership 
association,  a  decree  appointing  such  receiver  is  proper,  where 
it  appears  that  the  association  was  insolvent  and  had  not  car- 
ried on  its  business  for  several  years.  Parry  ▼•  Iiaoluiwaiina 
Grange  Prodnoe  Assn.,  603. 

2,  Survivorship — Liquidating  partner. 

A  surviving  member  of  a  partnership,  upon  the  death  of  his 
partner,  becomes  the  agent  of  the  firm  with  the  right  and  duty 
to  take  possession  of  the  partnership  property.  As  such  he  is 
the  liquidating  partner  and  has  control  of  funds  deposited  with 
a  bank  by  the  partnership.  The  fact  that  the  account  was  pay- 
able upon  the  joint  signatures  of  the  two  partners,  does  not 
affect  the  rights  of  the  surviving  partner.  Wainwrislit  ▼. 
Marine  Hat.  Bank,  221. 

PAVING. 

1.  Municipal  liens — Assessment  for  paving — Front  foot  rule. 
PUladelpliia  ▼•  Banuayy  185. 

2.  Road  law — Original  pavement — Municipal  action.  Ches- 
ter T.  Larkin,  204. 

PARTY  WALLS. 

1.  Cost  of  construction — Statute  of  limitations. 

The  use  of  the  party  waU  creates  the  liability  of  the  second 
builder,  and  a  claim  for  compensation  may  be  presented  any 
time  within  six  years  from  the  date  of  such  use.  O'Malley  t. 
De  LaPnente,  102. 

2.  Construction — New  use  hy  second  party — lAdbUity  for 
portion  of  cost. 

Where  the  first  builder  has  erected  a  brick  party  wall  in 
place  of  an  old  frame  one,  and  the  owner  of  an  adjoining  lot 
subsequently  alters  her  building  and  makes  new  use  of  the 
party  wall,  she  is  liable  for  a  proportionate  share  of  the  new 
wall. 

Where  the  second  builder  erects  a  building,  which  would  be 
unlawful  but  for  the  fact  that  the  party  wall  of  the  first  forms 
one  part  of  the  structure,  she  is  making  a  new  use  of  the  wall 
and  becomes  liable  for  her  proportionate  share  of  the  cost. 
O^Malley  ▼.  De  LaPnente,  102. 
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PLEADING. 

1.  Practice,  0.  P. — Statement  of  claim  —  Evidence  —  AUcr 
gata  and  probata — Variance,    ZuUincer  ▼.  Gr«be,  209. 

2.  Workmen's  compensation — Appeals — Findings  of  fact  by 
board — Failure  to  make  complete  findings.  Oallasher  ▼•  DeL, 
I.aok.  &  West.  R.  R.  Oo.»  124. 

POOR  LAW. 

1.  Settlement — Removal  from  jurisdiction — Act  of  June  IS, 
18S6,  P.  L.  6S9,  and  April  6,  1905,  P.  L,  112, 

The  refusal  of  a  justice  of  the  peace  to  grant  an  order  of 
removal  of  a  pauper  from  one  poor  district  to  another,  which 
was  subsequently  affirmed  by  the  court  of  quarter  sessions, 
will  be  considered,  on  appeal,  only  on  such  points  of  evidence 
as  have  been  excepted  to,  or  for  errors  in  law.  The  appellate 
court  will  not  review  the  case  on  its  merits. 

Where  a  person  not  in  receipt  of  relief  has  removed  from 
one  district  to  another,  and  proceedings  are  begun  before  a 
justice  of  the  peace  for  his  removal  on  the  ground  that  he  was 
likely  to  become  chargeable,  which,  after  hearing,  were  dis- 
missed, a  subsequent  application  by  him  for  relief,  and  the 
granting  of  the  same,  while  conclusive  of  the  pauper's  status, 
at  the  time  of  the  issuance  of  tlie  order,  is  not  necessarily  con- 
clusive of  the  fact  that  he  was  'likely  to  become  chargeable" 
on  the  district  at  any  time  prior  to  the  making  of  the  order. 
Turbett  Twp.  Oremeers  ▼.  Tosearora  Twp.,  697. 

2.  Settlement — Removal  from  jurisdiction — Acts  of  June 
IS,  18S6,  P,  L.  639,  and  April  6,  1905,  P,  L,  112, 

A  person  who  is  chargeable  as  a  pauper  in  one  district  and  is 
receiving  aid  from  it,  cannot  change  his  residence  to  another 
district  as  long  as  such  assistance  continues. 

No  matter  how  poor  a  man  may  be,  so  long  as  he  is  able  to 
support  himself  and  his  family  and  not  likely  to  become 
chargeable,  he  has  the  right  to  choose  his  domicile  or  remove 
from  one  county  to  another,  and  thus  change  his  legal  settle- 
ment. But  as  regards  one  who  is  a  pauper  and  unable  to  sup- 
port himself,  and  who  calls  on  the  State  for  aid  and  assistance 
to  do  so,  the  State  has  a  right  to  say  how  he  shall  be  supported 
and  where,  and  can  require  him,  while  being  so  supported  at 
public  expense,  to  stay  in  his  last  legal  settlement,  and,  if  he  at- 
tempts to  go  elsewhere,  will  remove  him  there.  Direetom  of 
Home  for  Destitiite  ▼•  Fayette  County  AUnsl&oiise*  491. 
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1.  Divorce — Exceptions  to  maaier^e  reports-Opinion  by  court 
— Bemiesion  of  record  for  opinion.    Noll  ▼•  Noll,  15. 

2.  Judgment  on  order  certified  from  the  quarter  seesione — 
Act  of  Map  8, 1901,  P.  L.  US. 

The  Act  of  May  8,  1901,  P.  L.  143,  providing  for  the  certifi- 
cation of  an  order  or  sentence  of  the  court  of  quarter  sessions, 
to  the  court  of  common  pleas  is  not  ex  post  facto,  in  so  far  as 
it  relates  to  an  order  or  sentence  entered  prior  to  its  passage. 
The  sentence  itself  contemplates  payment  in  full  hy  the  de- 
fendant and  the  Act  of  1901  did  not  increase  that  payment, 
hut  simply  provided  a  remedy  for  the  enforcement  of  the  lia- 
bility created  by  the  sentence. 

Under  the  provisions  of  the  Act  of  May  8,  1901,  P.  L.  143, 
it  is  not  required  that  the  court  of  quarter  sessions  or  the  judge 
thereof  should  certify  a  copy  of  its  order  or  sentence  to  the 
court  of  common  pleas.  In  the  absence  of  any  statutory  re- 
quirement to  the  contrary,  the  clerk  of  the  court  is  the  proper 
officer  to  make  such  certification,  and  the  direction  or  authority 
of  the  court  to  do  so  is  no  more  necessary  than  it  is  to  certify 
a  judgment  of  the  court  of  common  pleas,  or  an  order  of  the 
orphans'  court. 

While  the  primary  purpose  of  an  order  for  support  in  forni- 
cation and  bastardy  is  to  indemnify  the  township  or  poor  dis- 
trict against  being  called  upon  to  pay  for  the  maintenance 
of  the  child,  the  mother  of  the  child,  who  has  actually  sup- 
ported it,  has  an  interest  in  the  order  and  the  sentence  of  the 
court  of  quarter  sessions,  to  the  extent  of  the  payments  due  her 
during  the  period  the  child  was  supported  by  her,  and  she  may 
avail  herself  of  the  provisions  of  the  Act  of  May  8,  1901,  P. 
L.  143.  In  the  case  of  her  death  such  right  survives  to  her 
legal  representatives.    Book  ▼•  Finnefrook,  544. 

3.  Insufficient  statement  of  claim — Judgment  for  defendant. 

A  statement  of  claim,  in  an  action  of  assumpsit  for  uncol- 
lected premiums,  due  under  a  contract  with  an  insurance  com- 
pany, is  insufficient,  where  the  amounts  claimed  to  be  due 
are  shown  to  have  accrued  as  additional  premiums  five  months 
after  the  termination  of  the  agency,  and  not  to  have  been  ascer- 
tained when  the  agency  was  terminated ;  the  provision  in  the 
contract  for  the  collection  and  payment  of  premiums  by  the 
agent  did  not  apply  to  such  premiums.  IT.  8*  Oasvalty  Oo« 
▼•  Parnell,  586. 

4.  Judgment  on  order  certified  from  quarter  sessions — Ex- 
ecution— Act  of  May  8,  1901,  P.  L,  H3, 

Vol.  ijcxn — 42 
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Under  the  provisions  of  Section  1  of  the  Act  of  May  8, 1901, 
P.  L.  143,  which  authorizes  the  certification  of  an  order  or  sen- 
tence of  the  quarter  sessions  court  to  the  court  of  common 
pleas  and  its  entry  and  indexing  therein  as  a  judgment^  such 
judgment  shall  have  like  force  and  effect  as  if  the  same  had 
heen  entered  in  the  court  of  common  pleas  and  had  been  re- 
covered therein  as  a  judgment  of  that  court.  The  force  and 
effect  thus  to  be  given  the  judgment  in  the  conunon  pleas  is 
to  be  of  the  date  of  its  entiy  in  that  court,  and  not  the  date 
when  the  sentence  was  pronounced,  in  the  court  of  quarter  ses- 
sions. 

A  writ  of  fi.  fa.  for  the  collection  of  such  judgment  may  be 
issued  within  five  years  from  its  entry  without  first  issuing  a 
writ  of  scire  facias  quare  executionem  non  to  revive  the  same. 

Section  2  of  the  Act  of  May  8,  1901,  P.  L.  143,  providing 
that  when  said  order,  sentence,  decree  or  judgment  is  filed  as  a 
judgment  of  the  court  of  conmion  pleas,  the  same  may  be  re- 
vived by  scire  facias  et  quare  executionem  non,  and  be  collec- 
tible by  writ  of  fi.  fa.,  etc.,  does  not  require  that  the  judgment 
must  be  revived  by  scire  facias  quare  executionem  non,  before 
it  may  be  collected  by  a  writ  of  fieri  facias.  Such  a  course 
would  not  be  necessary  with  respect  to  a  judgment  less  than 
five  years  old  originally  recorded  in  the  court  of  conmion  pleas, 
and  as,  by  the  provisions  of  the  act,  the  judgment  is  to  have 
the  same  force  and  effect  and  the  writ  of  execution  on  it  is  to 
issue  in  the  same  manner,  as  on  a  judgment  in  the  common 
pleas,  execution  may  issue  on  a  writ  of  fieri  facias  without  a 
previous  revival.    Beok  ▼.  Finaiefroek,  537. 

6.  Judgment  n,  o.  v. — Province  of  court — AUerttHon  of  ver- 
dict— New  trial. 

A  judgment  nori  obstante  veredicto  may  be  entered  only  in 
a  case  where  binding  direction  to  the  juiy  would  have  been 
proper  at  the  trial.  Where  under  the  evidence  the  court  could 
not  have  given  binding  instructions  in  favor  of  plaintiff  for  a 
certain  amount,  it  cannot  afterwards,  on  motion  for  judgment 
non  obstante  veredicto,  enter  judgment  for  that  amount. 
Where  there  was  a  question  to  be  submitted  to  a  juiy,  a  court 
cannot  change  the  verdict  by  adding  to  such  verdict  its  own 
determination  of  the  legal  questions  as  to  whether,  under  the 
facts  of  the  case,  only  a  limited  sum  could  be  recovered.  If 
there  was  error  in  the  presentation  of  the  case,  the  proper  pro- 
cedure was  to  award  a  new  trial.  Oarrow  t.  MassaoliiiMtts 
B.  A  Im.  Co.,  498. 
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6.  Judgment  for  want  of  an  affidavit  of  defen8&~-Practice 
Act  of  1916,  Section  17 — Refusal  to  open  judgment 

The  refusal  of  the  lower  coxirt  to  open  a  judgment  entered 
for  want  of  an  affidavit  of  defense,  as  required  by  the  pro- 
yisions  of  the  Act  of  1915,  will  not  be  reversed  on  appeal.  The 
provisions  of  the  statute  are  designed  to  promote  the  prompt 
and  convenient  administration  of  justice,  and  the  plaintiff  is 
in  the  exercise  of  his  statutory  rights  if  he  takes  judgment, 
when  the  defendants  failed  to  observe  the  requirements  of  the 
law.    Work  ▼•  Adams,  262. 

7.  Justice  of  the  peace — Certiorari  after  appeal — Affirmance 
of  judgment — Appeals  nunc  pro  tunc. 

Where  the  defendant  against  whom  a  judgment  has  been 
rendered  before  a  magistrate  filed  a  petition  asking  that  the 
judgment  be  stricken  off,  and  subsequently  procured  a  writ  of 
certiorari,  and  upon  the  hearing  upon  the  certiorari  the  judg- 
ment was  affirmed,  the  decision  of  the  court  is  final. 

It  was  too  late  to  consider  a  petition  to  strike  off  the  trans- 
cript of  a  judgment,  as  a  petition  for  an  allowance  to  appeal 
nunc  pro  tunc,  made  within  the  proper  time,  when  such  pe- 
tition was  not  made  until  four  months  after  the  entry  of  the 
judgment.  The  defendant  should  have  presented  his  petition 
for  an  allowance  of  an  appeal  nunc  pro  tunc  promptly,  and  the 
court  should  not  have  relieved  him  from  the  effect  of  his  laches. 
First  Nat.  Bank  ▼•  Fair,  457. 

1.  New  trial — Case  tried  on  mistaken  theory. 

When  a  case  was  tried  upon  a  wrong  theory,  and  the  record 
fails  to  furnish  a  satisfactory  foundation  for  the  verdict  upon 
which  judgment  was  entered,  a  new  trial  should  be  granted. 
Xnjawski  ▼•  Sobolewski,  324. 

9.  Statement  of  claim — Damages — Amendment, 

When  plaintiff  in  his  statement  avers  a  good  cause  of  action 
but  makes  a  mistake  as  to  the  measure  of  damages  to  which  he 
is  entitled,  it  is  always  proper  to  permit  him  to  amend  by 
stating  the  proper  measure.  When  a  cause  has  been  tried 
upon  its  merits,  the  testimony  directed  to  the  true  issue  and 
proper  instructions  given  to  the  jury  as  to  the  measure  of  dam- 
ages, such  amendment  is  allowable  even  after  a  verdict.  Stew- 
art ▼•  Turner,  235. 

10.  Statement  of  claim — Evidence — AUegaia  and  probata — 
Variance, 

A  statement  in  assumpsit  must  be  supported  by  evidence  at 
the  trial,  proving  not  only  a  claim  against  the  defendant,  but 
the  particular  facts  averred  in  the  plaintiff's  declaration.    It  is 


Digitized  by  VjOOQIC 


660  INDBX. 

PRA.CTICE,  C.  T.^coniinued. 

not  enough  that  the  evidence  may  show  a  oause  of  action;  it 
must  show  the  cause  of  action  laid  in  the  pleadings,  and  the 
proof  must  support  the  allegations. 

In  an  action  of  assumpsit  where  the  statement  sets  forth  a 
claim  for  money  loaned,  and  the  proof  on  the  part  of  the 
plaintifF  related  wholly  to  an  advance  payment  on  a  contract 
of  sale  and  lease,  a  nonsuit  is  properly  entered.  ZnlUas^r  ▼• 
Gr«be,  209. 

11.  Replevin — Affidavit  of  defense. 

In  an  action  of  replevin  for  the  recovery  of  an  automohile 
leased  on  a  bailment,  an  affidavit  of  defense  is  insufficient, 
which  admits  the  execution  of  the  lease  and  default  of  pay- 
ment, and  avers  that  the  car  which  the  defendant  received 
under  the  lease,  was  not  the  one  contemplated  in  his  negotia- 
tions with  the  plaintiff,  some  days  prior  to  the  signing  of  the 
lease  and  the  transfer  of  the  property.  If  the  defendant,  in 
such  proceedings,  believed  himself  to  have  been  defrauded  by 
a  substitution  of  an  inferior  machine,  it  was  his  duty  to  return 
the  car  and  demand  the  money,  which  had  been  paid  in  ad- 
vance, or  to  keep  it  under  the  terms  and  conditions  of  the  lease. 
He  could  not  both  keep  the  car  and  refuse  to  pay  the  rental  as 
it  accrued.    Stem  ▼•  HaTem*  164. 

12.  Trespass — Affidavit  of  defense — Practice  Act  of  1915, 
Section  13, 

Under  the  provisions  of  Section  13  of  the  Practice  Act  of 
1915,  it  is  not  necessary  to  file  an  affidavit  of  defense  in  an 
action  of  trespass.  The  first  clause  of  the  13th  section  recites 
a  number  of  facts,  which  the  averments  of  the  declaration  may 
be  considered  to  establish,  if  they  are  not  denied  by  an  affidavit. 
Any  other  defense  may  properly  be  heard  at  the  trial  of  the 
action,  even  where  no  affidavit  of  defense  is  filed.  Wilsoa  ▼• 
Adams  Ezpresa  Oo.»  884. 

PRACTICE,  O.  0. 

1.  Decedents*    estates  —  Election    to    take    against    vnU. 
Swarts'a  Est.,  143. 

PRACTICE,  SUPERIOR  COURT. 

1.  Appeals — Assignments  of  error. 

Assignments  of  error  which  do  not  conform  to  the  rules  of 
the  Superior  Court  cannot  be  considered  on  appeal.  Where 
the  appellant  appears  in  propria  persona,  and  presents  his  ap- 
peal in  a  manner  contrary  to  the  prescribed  practice,  the  ap- 
pellate court  cannot  review  a  number  of  assignments  in  the 
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light  of  the  record  before  it.    SmeaiTilU  IiMid  Imp.  Oo.  t. 
Brvpliy,  62. 

2.  Appealr^Order  granting  new  trial — Judicial  discretion — 
Proper  exereue. 

The  Superior  Court  has  power  to  entertain  an  appeal  from 
an  order  granting  a  new  trial,  but  this  power  is  to  be  exer- 
cised only  in  clear  cases  of  abuse  of  discretion  on  the  part  of 
the  trial  court. 

Where  the  record  does  not  present  a  situation,  from  which 
it  could  be  determined  satisfactorily,  either  that  judgment 
should  be  entered  on  the  verdict,  or  in  favor  of  the  defendant 
notwithstanding  the  verdict,  the  case  is  not  a  proper  one  for 
the  exercise  of  the  power  lodged  in  the  appellate  court,  to 
reverse  the  order  of  the  court  below  awarding  a  new  trial. 
Itmwver  ▼•  Andemon,  335. 

3.  Appeals — Reversal  of  judgment  non  obstante  veredicto — 
Subsequent  appeal  by  losing  party. 

Where  t}ie  Superior  Court  reverses  a  judgment  entered  non 
obstante  veredicto  opportunity  for  a  subsequent  appeal  will  be 
allowed  the  losing  party  if  he  desires  to  have  reviewed  excep- 
tions taken  by  him  at  the  trial.  Carrow  ▼•  IfaMaelinsetts  B. 
Si  Im.  Co.,  498. 

4.  Appeals — Questions  not  raised  in  court  below. 

The  Superior  Court  will  not  review  a  case  on  a  theory  dif- 
ferent from  that  on  which  it  was  tried  in  the  court  below,  nor 
will  it  consider  questions  which  were  argued  for  the  first  time 
on  appeal. 

Although  the  record  of  an  alderman  in  dispossession  pro- 
ceedings may  contain  defects  which  would  render  them  so  ir- 
regular as  not  to  sustain  the  warrant  of  i)ossession  and  require 
them  to  be  set  aside  on  certiorari,  or  justify  an  action  in  tres- 
pass for  the  unlawful  eviction  based  on  such  irregular  and 
void  proceedings,  yet  if  the  plaintiff  in  such  action  of  trespass 
bases  his  right  to  recover  not  on  the  defective  record  but  on 
matters  going  to  the  merits  of  the  proceedings,  and  the  action 
is  tried  on  that  basis  in  the  lower  court,  the  appellate  court 
will  not  consider  objections  to  the  record  in  the  dispossession 
proceedings  not  raised  by  the  pleadings  nor  passed  upon  by 
the  court  below.  Hickey  v.  Conley,  24  Pa.  Superior  Ct.  388, 
distinguished.    Flyte  ▼•  StoTer,  531. 

PRACTICE,  Q.  S. 

1.  Power  of  court  to  enter  judgment  n.  o.  v. — Act  of  April 
ee,  1906,  P.  L.  286. 
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The  court  of  quarter  sessions  does  not  have  the  power,  in 
the  trial  of  an  indictment,  to  do  what  the  court  of  common 
pleas  may  with  propriety  do  in  the  disposition  of  a  civil  case. 
In  the  trial  in  the  quarter  sessions,  the  Commonwealth  must 
carry  the  same  burden  in  every  case  and  it  may  not  ask  the 
court,  upon  the  consideration  of  the  whole  of  the  evidence,  to 
direct  a  verdict  in  its  favor  and,  under  the  same  reasoning, 
the  court  cannot  enter  judgment  in  favor  of  the  defendant, 
in  spite  of  the  verdict  of  the  jury.  Ckim«  ▼•  Paiuuu  B.  B.  Co., 
353. 

PRESUMPTION. 

1.  Promissory  notes — Fraud.     Golomma  t.  Morrlasey,  200. 

PRESCRIPTION. 

1.  Ways — Alleys — Dedication.    Heices  v.  Ba«m,  16. 

PRIMA  FACIE  EVIDENCE. 

1.  Evidence  —  Books  of  city  treasurer.  Williamsport  v. 
Citiioas  Eleotrio  Co.,  452. 

PROOF  OF  LOSS. 

1.  Insurance — Fire  insurance — Waiver — Local  agent.  Pii- 
mo  T.  Safety  Mut.  Fire  Ins.  Co^  409. 

PROMISSORY  NOTE. 

1.  Attachment  execution — Proof  of  debt  of  gamishee^Pay- 
ment  by  promissory  note — Evidence.  Coloama  ▼.  Moniasey^ 
200. 

2.  Collateral  security — Sale  of  collateral — Case  for  jury. 
In  an  action  on  a  promissory  note  secured  by  collateral,  the 

case  is  for  the  jury  and  a  verdict  for  the  plaintiff  will  be  sus- 
tained, where  the  facts  in  dispute  are  whether  or  not  certain 
payments  had  been  made  on  account,  and  whether  or  not  the 
matter  had  already  been  adjudicated  in  another  suit,  the  record 
of  which  was  not  before  the  court.  KaozrUle  I«and  Imp. 
Co.  ▼.  Brophy,  62. 

3.  Endorser^Fraud—Act  of  May  16, 1901,  P.  L.  IH — Ques- 
tion for  jury. 

In  an  action  by  an  endorsee  against  the  makers  of  a  promis- 
sory note,  where  the  defendants  show  that  the  note  was  pro- 
cured from  them  by  fraud,  the  burden  is  upon  the  endorsee  to 
show  affirmatively  that  he  was  an  innocent  purchaser  for  value 
without  knowledge  of  the  fraud.    If,  assuming  such  burden. 
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the  plaiAtiff  testifies  that  he  received  the  note  in  payment  of 
a  preexisting  debt,  the  case  must  go  to  the  jury  to  permit  it 
to  pass  upon  the  credibility  of  the  witness.  When  the  estab- 
lishment of  a  question  of  fact  depends  upon  oral  testimony, 
the  credibility  of  the  witness  is  for  the  jury  alone,  and  it  is 
its  exclusive  province  to  determine  whether  from  such  testi- 
mony the  fact  in  dispute  has  been  established.  Horrell  ▼• 
BeevM,  129. 

4.  Fraud — Presumption, 

Fraud  is  not  to  be  presumed,  in  the  absence  of  any  evidence 
or  circumstances  tending  to  warrant  a  finding  that  it  exists. 
Colonna  ▼•  Morriiiey,  200. 

6.  Holder  in  due  course — Affidavit  of  defense — Sufficiency, 

In  an  action  on  a  promissory  note  an  affidavit  of  defense  is 
sufficient  which  avers  that  the  notes  were  obtained  from  the 
maker  through  fraud  and  misrepresentation  of  the  payee  or  its 
agent. 

Under  the  Negotiable  Instruments  Act  every  holder  is 
deemed  prima  facie  a  holder  in  due  course,  but  when  it  is 
shown  that  the  title  of  any  person  who  has  negotiated  the 
instrument  is  defective  the  burden  is  on  the  holder  to  prove 
that  he  acquired  title  in  due  course  and  without  notice. 

An  affidavit  of  defense  averring  that  the  instrument,  upon 
which  the  suit  is  brought,  was  obtained  from  the  maker  by 
fraud  and  misrepresentation,  clearly  shifted  the  burden  of 
proof,  and  the  statute  itself  cast  upon  the  endorsee  or  use- 
plaintiff  the  burden  of  proving  affirmatively,  that  it  had  no 
notice  of  the  fraud,  incident  to  the  making  of  the  obligation. 
It  cannot,  therefore,  demand  or  obtain  a  summary  judgment. 
Rotlirook  Stores  ▼•  Pansera,  849. 

6.  Collateral  security — Defense — Estoppel. 

In  an  action  on  a  promissory  note  given  to  a  corporation, 
and  subsequently  negotiated  by  its  president  for  his  own  use, 
the  maker,  who  has  received  notice  that  a  bank  holds  such 
note  as  collateral  security  for  another  individual  note  of  the 
president  of  the  payee  corporation,  cannot  offer  as  a  defense 
that  the  bank  or  its  assignee  was  not  a  bona  fide  purchaser  for 
value,  etc.,  when  he  made  no  effort  to  inform  the  bank  that 
the  note  was  fraudulently  negotiated,  or  that  the  officer  of  the 
company  had  exceeded  his  authority. 

If  a  party  having  a  right,  stands  by  and  sees  another  dealing 
with  property  in  a  manner  inconsistent  with  that  right,  and 
makes  no  objection  while  the  act  is  in  progress,  he  cannot  after- 
wards complain.    Republic  Trust  Co.  t.  Gorham,  412. 
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PROMISSORY  NOTES. 

1.  Married  women — Aceommodaii&n  maker. 
BieluurdsoAy  115. 

2.  NegottabUUp — Confession  of  judgment — Holder  in  due 
course— Aei  of  May  16, 1901,  P.  L.  194. 

A  warrant  of  attorney  authorising  confession  of  judgment 
'^at  any  time  after  the  above  note  becomes  due"  does  not  affect 
the  negotiability  of  the  instrument  under  the  provisions  of 
Section  5  of  the  Act  of  May  16, 1901,  P.  L.  194  (Negotiable  In- 
strument Law).  An  obligation  otherwise  negotiable  does  not 
lose  its  negotiable  quality,  by  reason  of  a  warrant  of  attorney 
authorizing  the  confession  of  judgment  after  the  debt  becomes 
payable. 

Where  the  title  of  a  holder  of  a  promissory  note  is  not  de- 
fective, the  burden  of  proof  rests  upon  the  defendant  to  show 
that  the  plaintiff  obtained  the  obligation  under  circumstances 
which  would  permit  the  makers  to  defend,  as  against  the  payee, 
and  when  a  petition  on  rule  to  open  a  judgment  fails  to  allege 
any  such  defect,  the  court  does  not  err  in  discharging  the 
rule.    GrMm  t.  IHok,  266. 

3.  Negotiable  instruments— Collateral  security  —  Defense — 
Estoppel.    Bep«bUo  Trvst  Go*  t«  Gorkam,  412. 

PUBLIC  OFFICERS. 

1.  District  attorney — Salaried  officer — Extra  compensation 
—Act  of  May  19, 1887,  P.  L.  138. 

A  district  attorney  who  is  a  salaried  county  officer  must 
look  to  his  salary  alone  as  compensation  for  all  services  ren- 
dered in  his  official  capacity.  It  is  the  duty  of  a  district  at- 
torney, in  the  exercise  of  the  requirements  of  his  office  to  con- 
duct ^all  criminal  and  other  prosecutions  which  arise  in  the 
county  for  which  he  is  elected"  to  represent  the  Common- 
wealth before  the  appellate  courts  in  appeals  originating  from 
his  county. 

Under  the  Act  of  May  19, 1887,  P.  L.  138,  a  district  attorney 
is  not  allowed  extra  compensation  for  representing  the  Com- 
monwealth in  appeals  to  the  appellate  courts,  but  can  only 
receive  his  expenses  incident  thereto.  Slatt«rj  t,  Hamdar- 
■hot,  240. 

PUBLIC  SERVICE  CORPORATIONS. 

1.  Equity — Btll  in  equity — Jurisdiction,  C.  P, 

A  bill  in  equity,  brought  by  a  borough  against  a  street  rail- 

way  company,  to  restrain  the  defendant  from  charging  more 

than  a  certain  fare,  on  the  ground  that  the  proposed  increase 

of  fare  was  illegal  because  a  contract  existed  with  the  borough. 
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under  which  the  defendant  was  prohibited  from  charging  a 
higher  rate,  was  properly  dismissed,  where  it  appeared  that 
the  Public  Service  Commission  had  jurisdiction  in  the  matters 
involved  in  the  bill.  MeKeesport  t.  PittaVmrgli  Bjs*  Co., 
435. 

2.  Street  railways  —  Operation  under  municipal  consent  — 
Bates — Constitutional  law. 

Where  a  contract  fixing  a  rate  has  been  entered  into  by  a 
public  service  company  with  a  borough,  the  State  has  the  right, 
through  the  Public  Service  Commission,  to  inquire  into  and 
adjust  the  rate  to  a  reasonable  basis,  notwithstanding  the  fact 
that  the  contract  is  in  the  form  of  an  ordinance  enacted  under 
the  provisions  of  Section  9,  of  Article  XV 11,  giving  consent 
to  the  entry  of  the  railway  company  upon  the  streets  of  the 
mimicipality,  and  containing  a  limitation  of  the  maximum 
fare  to  be  charged  by  the  company.  MoKeesport  t.  Pitts- 
Inirgli  Rys.  Co.,  435. 

3.  Surrender  of  charter — Jurisdiction,  C.  P. 

The  court  of  common  pleas,  wherein  the  corporation  is  doing 
business,  has  jurisdiction  to  entertain  a  petition  for  dissolu- 
tion, under  the  provisions  of  the  Act  of  April  9,  1856,  P.  L. 
293.  A  decree  of  dissolution,  made  in  accordance  with  such 
petition,  is  not  contrary  to  the  provisions  of  the  Public  Service 
Company  Law. 

Where  a  railroad  company  ceased  to  do  business  and  pre- 
sented its  petition  to  have  its  charter  dissolved,  which  was 
granted  by  the  court  of  common  pleas  and  a  decree  entered, 
it  is  not  necessary  also  to  obtain  the  consent  of  the  Public 
Service  Commission  before  ceasing  to  exercise  its  charter 
rights.  New  York  Sc  Peniuu  Ry.  Co.  ▼•  Pnb.  Serrioe  Com., 
523. 

4.  Surrender  of  charter—Act  of  April  9,  1856,  P.  L.  298— 
Public  Service  Company  Law. 

The  Act  of  April  9, 1856,  P.  L.  293,  furnishes  a  full  and  com- 
plete method  of  procedure  for  corporations  desiring  to  sur- 
render their  charter  powers  and  quit  business  or  dissolve. 
.  There  is  nothing  in  the  Public  Service  Company  Law,  giving 
the  Public  Service  Commission  power  and  authority  to  regu- 
late corporations,  which  applies  to  such  surrender  or  dissolu- 
tion. The  provisions  of  that  act  are  limited  to  such  corpora- 
tions as  continue  to  retain  their  charters  and  enjo^  their  fran- 
chises and  are  actually  engaged  in  the  service  of  the  public, 
under  their  charter  rights.  New  York  Sc  Peniuu  By.  Co.  t. 
Pub.  Serrioe  Com.,  523. 
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PUNITIVE  DAMAGES. 

1.  Water  companies — Unlawful  diverMton  of  waters — Tres- 
pass— Measure  of  damages — Permanent  or  transient  injur^f — 
Sale  of  property — Right  of  action,  Selnree  t«  K«atiBcdoa 
Water  Supply  Co.,  553. 

RAILROADS. 

1.  Municipal  liens — Bighi-of'WO/y — Exemption  from  local 
taxation, 

A  strip  of  sn^ound  which  forms  part  of  the  roadbed  of  a  rail- 
way company,  and  is  included  in  its  right-of-way,  is  not  liable 
to  a  municipal  claim  for  the  improvement  of  a  street  running 
parallel  and  adjoining  such  roadbed. 

The  property  of  a  railroad  company  used  exclusively  for 
railroad  purposes,  and  having  no  buildings  or  stations  con- 
structed thereon,  may  properly  be  termed  roadbed  and,  will  be 
exempt  from  local  taxation.  Hew  Castle  t.  Pittebvrsh  T« 
*  A.  By.  Co.,  135. 

2.  Municipal  claims — Sufficient  affidavit  of  defense. 

An  affidavit  of  defense  is  sufficient  to  a  claim  for  municipal 
assessments  for  the  paving  of  a  street  adjacent  to  a  railroad 
property  which  sets  forth  that  the  land  in  question  is  used  for 
railroad  purposes,  was  acquired  for  the  purpose  and  use  of  its 
right-of-way,  and  is  indispensably  necessary  for  the  operation 
of  its  railroad.  New  Gaetle  t.  Pittebnrsh  T.  A  A.  By*  Co., 
135. 

3.  Common  carriers — Express  companies — Interstate  com* 
merce — Interstate  shipments — Absence  of  hill  of  lading. 

An  express  company  cannot  defend  against  a  claim  for  dam- 
ages, resulting  from  the  loss  of  a  dog  consigned  to  its  care^ 
on  the  ground  that  claim  for  said  loss  had  not  been  filed  within 
four  months,  or  suit  instituted  within  two  years  after  delivery, 
as  required  in  its  bill  of  lading  on  file  with  the  Interstate 
Commerce  Commission,  where  at  the  time  of  delivery,  no  bill 
of  lading  was  given  to  the  plaintiffs'  agent,  and  no  valuation 
was  put  upon  the  dog,  or  demanded  by  the  representative  of  the 
defendant.     Wortianston  t.  Adams  Ezpress  Co.,  292. 

4.  Negligence — Permissive  crossing — Switching  cars — Case 
for  jury,    Dalyamakis  t.  Allqmippa  *  8.  B.  B.  Co.,  276. 

5.  Negligence — Passenger  ejection  from  train — Walhing  on 
track — Contributory  negligence — Case  for  jury,  CleaTor  t. 
PeameylTaBla  Co.,  271. 
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BATES. 

1.  CanstUutional  law — Public  serviee  corporations — Street 
railwaye — Contracts  with  municipalities.  WiUdnslmrs  Bor- 
oiislt  ▼•  Pvb*  Serrioe  Ooiiu»  423. 

2.  Public  service  corporations — Street  railways — Operation 
under  municipal  consent — Constitutional  law.  MoKeesport 
T.  Pittsbnrgk,  485. 

KEASONABLE  DOUBT. 

1.  Criminal  law-instructions  to  jury '^Adequate  instruc- 
tions.   Com.  ▼.  Wilson,  467. 

EECEIVERS. 

1.  Partnership —^  Accounting  —  Decree*  PAvry  ▼•  T-nitFii- 
wanna  Orange  Prodnoe  Assn.,  603. 

REPLEVIN. 

1.  Bailments  —  Bailor  and  bailee  —  Liens.  Saxton  t.  Oe- 
melil,  177. 

2.  Practice,  C,  P, — Affidavit  of  defense.  Stem  t.  HaTen, 
164. 

3.  Title  by  possession — Insufficient  title. 

In  an  action  of  replevin  to  recover  an  automobile,  the  parly 
establishing  title  by  possession,  corroborated  by  other  evidence 
as  to  the  care  and  maintenance  of  the  machine  is  entitled  to 
the  property. 

Where,  as  between  the  parties  to  the  suit,  the  legality  of  the 
original  transfer  of  the  property  is  not  to  be  considered,  the 
question  of  title  is  one  of  fact,  and  having  been  fully  con- 
sidered and  rightly  disposed  of  by  the  county  court,  the  find- 
ings will  not  be  disturbed  on  appeal.    Orais  t*  Atkinson,  120. 

RIGHT-OF-WAY. 

1.  Railroads — Municipal  liens — Right-of-way — :  Exemption 
from  local  taxation.  New  Oastle  t.  Pittsbnrgliy  T.  it  A.  Ry. 
Co.,  135. 

ROAD  LAW. 

1.  Alleys — Dedication — Prescription. 

Where  a  guardian  under  an  order  of  the  orphans*  court  isold 
a  certain  property  of  a  minor,  and  described  such  land  in  the 
deed,  and  in  the  return  to  the  sale,  which  was  subsequently 
confirmed  by  the  court,  as  having  frontage  of  50  feet  on  an 
alley  and  there  is  further  evidence  sufficient  to  warrant  find- 
ing that  the  alley  had  previously  been  laid  out  by  the  guardian, 
and  was  used  by  the  owners  of  other  lots  and  by  the  public 
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and  by  the  minor  himsdf,  the  latter  cannot,  more  than  twenty- 
one  yeara  after  such  using,  and  fifteen  years  after  attaining 
his  majority,  assert  a  right  to  interfere  with  the  use  of  such 
alley.    Helsea  t.  Bsna,  16. 

2.  Alleys — Reference — Deed, 

A  deed  is  to  be  construed  in  accordance  with  the  intentions 
of  the  parties  and  to  ascertain  that  intention,  it  is  competent 
to  consider  the  relation  in  which  they  stood  to  each  other,  tlie 
character  and  surroundings  of  the  property  and  all  the  ele- 
ments which  enter  into  the  transaction.    Heises  t.  Bamii,  16. 

3.  New  rotid— Description — Termini — Act  of  April  2S,  1909, 
P.  L.  *?. 

The  Act  of  April  23,  1909,  P.  L.  42,  requires  that  a  petition 
for  the  laying  out  of  a  road  shall  fix  definitely,  the  point  of 
beginning  and  the  point  of  ending,  by  giving  the  exact  dis- 
tance from  an  intersecting  public  road,  and  the  report  and 
draft  ui>on  confirmation  shall  be  certified  to  the  State  highway 
department.  The  purpose  of  the  act  is  to  give  that  depart- 
ment the  information  required  in  order  to  have  a  complete 
system  of  the  roads  of  the  Commonwealth.  Where  a  reference 
to  the  map,  submitted  in  the  case,  removes  any  doubt  as  to 
the  identity  of  the  road,  and  the  termini  therein  referred  to, 
the  requirements  of  the  act  are  substantially  complied  with. 
Roaring  Brook  Twp.  Boad,  447. 

4.  Road  views — Board  of  viewers — Composition  of — Act  of 
June  2S,  1911,  P.  L.  1128, 

To  refer  a  report  back  to  the  same  viewers  who  sat  in  the 
original  view  for  review  is  not  improper.  The  Act  of  1911, 
provides  for  a  permanent  board  of  view  and  fixes  the  minimum 
number  at  three  and  the  maximum  at  nine.  Necessarily,  oc- 
casions will  arise  where  the  same  viewers  will  be  required  to 
consider  matters  which  they  have  passed  upon  heretofore. 
In  re  'Washinston  Boad,  461. 

6.  Road  views — Locus  of  road — Act  of  June  7,  1907,  P.  L. 

m. 

A  road  which  begins  in  one  township  and  ends  in  another 
and  does  not  occupy  the  division  line,  except  where  it  bisects 
it,  is  not  a  public  road  between  two  or  more  townships  as  con- 
templated in  the  Act  of  June  7,  1907,  P.  L.  444. 

Under  Section  1  of  the  Act  of  April  21,  1846,  P.  L.  416,  the 
courts  of  quarter  sessions  have  power  to  vacate  public  roads 
whether  laid  out  by  authority  of  law  or  existing  by  prescription 
or  lapse  of  time  and  generally  over  all  roads,  except  private 
roads,  resting  upon  express  grant,  the  evidence  of  which  is 
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still  in  existence.  Where  a  petition  ayers  that  the  road  has 
been  opened  for  a  period  of  forty  years,  the  court  of  quarter 
sessions  has  jurisdiction.    In  re  W— htngton  Bead*  461. 

6.  Road  view  —  Board  of  viewers  —  Composition  of  Act  of 
June  23, 1911,  P.  L,  1128. 

To  refer  a  report  back  to  the  same  viewers  who  jsat  in  the 
original  view  for  review  is  not  improper.  The  Act  of  June  23, 
1911,  P.  L.  1123,  provides  for  a  permanent  board  of  view  and 
fixes  the  minimum  number  at  three  and  the  maximum  at  nine. 
Necessarily  occasions  will  arise  where  the  same  viewers  will 
be  required  to  consider  matters  which  they  have  passed  upon 
heretofore.     Boarinc  Brook  Twp.  Boad,  447. 

7.  Road  view — Report  of  viewers — Reasons  for  action — Re- 
view. 

Where  a  report  of  viewers  reports  against  the  opening  of  a 
proposed  road,  and  gives  as  a  reason  therefor,  matters  which 
could  not  properly  be  considered  by  them  in  the  investigation 
as  to  the  necessity  of  the  proposed  road,  the  court  can  review 
such  reasons,  and  when  they  are  illegal  or  invalid,  can  set  aside 
the  report.  Under  such  circumstances  it  is  not  error  to  set 
aside  a  report  of  review,  when  the  amended  report  merely 
eliminated  the  reasons  given  in  the  first  report,  and  did  not 
show  that  additional  hearings  had  been  held  or  that  the  case 
had  been  considered  de  novo.  Boarims  Brook  Twp.  Boad, 
447. 

8.  Road  review — Report  of  viewers — Harmless  error. 

Where  no  wrong  or  injury  has  resulted  to  any  party  in  in- 
terest, from  an  alteration  in  the  petition  for  the  vacation  of 
the  road,  even  if  made  after  the  presentation  of  the  petition, 
the  order  of  the  court  will  not  be  set  aside. 

Where  there  is  no  evidence,  either  in  the  record  or  the  de- 
positions of  the  witness  submitted,  that  the  hearing  of  the 
board  was  held  in  any  other  place  than  as  provided  by  the 
provisions  of  the  Act  of  1911,  the  proceedings  will  be  presumed 
to  have  been  conducted  in  strict  accordance  with  the  act.  In 
re  "Waaldncton  Bead,  461. 

9.  Opening  of  road — Notice  of  proceedings — Failure  to  give 
notice  to  supervisors — Waiver — Act  of  March  tO,  1906,  P.  L. 
69. 

Where  no  written  notice  of  prooetdingt  to  lay  out  and  open 
a  public  road  has  been  given  to  township  supervisors  or  com- 
missioners such  proceedings,  may,  on  proper  application,  be 
set  aside;  but  applications  of  that  character  are  always  made 
to  courts  of  original  jurisdiction  and  the  appellate  court  will 
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not  reverse  for  an  objection  which  was  not  brought  to  the 
notice  of  the  court  below. 

Where  there  was  no  application  to  set  aside  the  proceedings 
or  exception  filed  in  the  court  below,  based  on  the  failure  to 
comply  with  the  Act  of  1905,  the  appellate  court  will  not  re- 
verse, especially  in  view  of  the  fact  that  the  supervisors  ap- 
peared at  the  view  in  their  official  capacity.  Hftaipton  Twp. 
Boad,  484. 

10.  Paving  portion  of  public  road  in  borough — Assessments 
on  abutting  property  otvners — Liability  of  borough — County 
road'-Act  of  May  11, 1911,  P.  L.  m* 

Where  the  county  commissioners  of  a  county  and  the  au- 
thorities of  a  borough  cooperate  to  pave  a  width  of  16  feet  of 
a  public  road  extending  through  the  borough,  under  the  Act 
of  May  11,  1911,  P.  L.  244,  and  agrree  that  the  county  shall 
pay  two-thirds  of  such  improvement  and  the  borough  pay  one- 
third  thereof,  the  borough  may  impose  the  cost  of  any  portion 
of  the  road  paved  beyond  the  16  feet  upon  the  owners  of  prop- 
erty abutting  on  the  improved  street. 

The  action  of  the  county  and  the  borough  was  completed 
when  the  roadway  of  16  feet  was  paved  in  accordance  with  the 
order  of  court  authorizing  such  improvement.  There  was  no 
duty  on  the  county  to  pave  the  remainder  of  the  road  passing 
through  the  borough  and  such  improvements,  being  for  the 
benefit  of  the  citizens  of  the  borough,  the  costs  thereof  were 
properly  assessed  upon  the  abutting  owners.  Dormont  Bor- 
onsh's  Petition,  442. 

11.  Paving — Original  pavement — Municipal  action, 

A  first  pavement,  in  a  legal  sense,  which  exempts  the  abut- 
ting property  owner  from  liability  for  any  subsequent  im- 
provement, may  be  defined  generally,  as  one  that  is  put  down 
originally  or  adopted  or  acquiesced  in  by  the  municipal  au- 
thority, for  the  purpose  and  with  the  intent  of  changing  an 
ordinary  road  into  a  street.  If  the  purpose  and  intent  be 
wanting,  a  mere  surfacing  of  the  road,  however  carefully  or 
expensively  done,  will  not  be  a  paving,  but  if  the  intent  and 
purpose  are  present,  or  may  be  fairly  inferred,  then  there  is  a 
paving  whatever  the  material  may  be. 

Where  a  street  in  a  borough  was  paved  in  accordance  with  a 
petition  signed  by  the  abutting  owners,  and  under  the  authori- 
ty conferred  in  the  borough  council,  and  an  assessment  levied 
against  the  abutting  properties  in  proportion  to  their  respec- 
tive frontage  there  is  sufficient  evidence  that  it  was  the  inten- 
tion of  the  municipal  authorities  to  convert  the  road  into  a 
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paved,  improved  borough  street^  and  tliat  such  improvement 
constituted  an  ori^al  paving  in  the  legal  sense.  Where  such 
borough  is  afterwards  annexed  to  an  adjoining  city  the  city 
cannot  assess  the  abutting  property  owners  for  new  paving 
under  the  front  foot  rule.    Oitj  of  Chester  t.  Iiarkta,  204. 

12.  Review—Act  of  June  12,  1836,  P,  L.  551,  Bee.  $5— 
Practice,  Q.  8. — Buh  of  court. 

The  rule  of  the  Court  of  Quarter  Sessions  of  Allegheny 
County,  prescribing  that  a  petition  for  a  review  must  be  made 
before  the  expiration  of  the  first  week  of  the  term  succeeding 
that  in  which  the  report  of  the  viewers  is  filed  (Rule  39),  is 
a  valid  rule  and  does  not  conflict  with  the  Act  of  June  12, 
1836,  P.  L.  651,  which  provides  that  any  person  interested  shall 
be  entitled  to  a  review  upon  application  therefor  if  made  "at 
or  before  the  next  term  of  the  said  court,  after  the  report  of 
the  first  view." 

The  court  has  power,  by  standing  rule  or  otherwise,  to  ar- 
range the  business  of  the  term,  and  designate  the  certain  days 
or  periods  on  which  different  kinds  of  business  shall  be  trans- 
acted, and  on  which  special  cases  will  be  heard  or  applications 
entertained.  The  general  rule  is  that  appellate  courts  will 
not  reverse  the  lower  court  as  to  the  construction  which  it 
places  on  its  own  rules,  except  in  cases  of  manifest  error. 
Hampton  Twp.  Road,  484. 

13.  Width  dedicated — Reservation  to  owner. 

The  dedication  of  a  piece  of  property,  and  its  acceptance  by 
public  user  for  the  purposes  of  a  street,  does  not  necessarily 
carry  with  it  the  dedication  of  the  entire  lot  on  which  the 
street  was  laid,  where  the  evidence  failed  to  show  the  intention 
on  the  part  of  the  donor  to  devote  more  than  twenty-five  feet 
for  street  purposes,  which  would  leave  a  certain  part  of  the 
property  remaining  in  the  owner. 

Under  such  circumstances,  a  preliminary  injunction  4x>  re- 
strain the  owner  from  erecting  a  fence  and  billboard  on  the 
land  not  dedicated  to  the  public  use,  will  be  dissolved.  Ljaoh 
▼.  Saowdon,  509. 

SALES. 

1.  Contracts — Delivery — Passing  of  title,  Mlnlrin  t.  Fisoli- 
or,  32. 

2.  Contracts — Warranty — Horse.    Walker  ▼.  Kirk,  534. 

3.  Real  property — Unpaid  balance  of  purchase  price — Evi- 
dence.   Tkompson  ▼•  Idpplnoott,  213. 
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SCHOOL  LAW. 

!•  Mcmdamus — Distinction  on  account  of  eolor-^Act  of  Map 
18, 1911,  P.  L.  S81,  Section  UOd. 

On  the  trial  of  an  issue  of  fact  in  mandamus  proceedings 
under  the  Act  of  May  18,  1911,  P.  L.  381,  Section  1405,  mak- 
ing it  unlawful  ^%r  any  school  director,  superintendent,  or 
teacher,  to  make  any  distinction  whatever  on  account  of,  or 
I^  reason  of,  the  race  or  color  of  any  pupil  or  scholar  who  may 
be  in  attendance  upon,  or  seeking  admission  to,  any  public 
school,"  where  the  testimony  is  conflicting,  as  to  whether  such 
distinction  was  made,  the  case  is  for  the  jury.  Mayo  t.  Mor- 
ton tohool  Dlat^  247. 

SETTLEMENTS. 

1.  ContrcLctt — Building  contracts — Disputed  items — Case  for 
jury,    Moysoabnrg  t«  Spoor,  866. 

2.  Poor  law — Removal  from  jurisdiction.  Homo  for  Donti- 
tvte  T*  Fajotto  GoiiAty  Almshovso,  491. 

SET-OFF. 

1.  Contracts — Breach  of  contract — Failure  to  deliver — Proof 
of  damages.    Sboot  Motal  Sc  Supply  Go.  t.  Weger,  196. 

STATEMENT  OF  CLAIM. 

1.  Practice,  C.  P.  —  Damages  —  Amendment.  Stewart  t. 
Turmer,  235. 

2.  Practice,  C.  P. — Pleading — Evidence — Allegata  and  pro- 
bata— Variance.    Zulllmger  ▼•  GroTo,  209. 

STBEET,  see  Road  Law. 

1.  Dedication  of  street — Width  dedicated  —  Reservation  to 
owner,    Lyaoh  t.  Snowdon,  509. 

STREET  RAILWAYS. 

1.  Negligence — Collision — Case  for  jury.  Armmtrong  t. 
Ckiaoatoga  Traetioa  Go*,  160. 

STATUTE  OF  LIMITATIONS. 

1.  Party  walls — Cost  of  construction.  0*MaUoy  t.  Do  Xia- 
Pnomto,  102. 

SUPERVISORS. 

1.  Failure  to  give  notice  to  supervisors — Notice  of  proceed- 
ings— Opening  of  road.    Kampton  Twp.  Road,  484. 
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SUBCHABOE. 

1.  Receivers — Account — Unnecessary  expenses.  Ifaaib«rt  t. 
Hational  Hog  Oo^  378. 

TAXATION. 

1.  MunicipdlUies  —  License  taxes  —  Revenue  taxes.  Wil- 
lisnuiport  T*  Oitiaems  Eleotrio  Co.,  452. 

TITLE. 

1.  Wills — Title  to  real  estate — Fee  simple — Ejectment,  Hall 
T.  Dean,  599. 

TOWNSHIPS. 

1.  Negligence — Defective  highway — Latent  defect — Notice. 
KniKht  ▼.  Farminstoa  Twp.,  156. 

TRESPASS.. 

1.  Practice,  C.  P. — Affidavit  of  defense.  Wilsoa  t.  Adams 
Express  Got  384. 

2.  Water  companies — Unlawful  diversion  of  waters — Meas- 
ure of  damages  —  Permanent  or  transient  injury  —  Punitive 
damages  —  Sale  of  property  —  Right  of  action.  Sebrea  t. 
Haatlagdon  Water  Supply  Co.,  553. 

TRIAL. 

1.  New  trials  —  Criminal  procedure  —  Motion  in  arrest  of 
judgment.    Com.  ▼•  Penna.  R.  R.  Co.,  353. 

2.  Practice,  C.  P. — Judgment  n.  o.  v. — Province  of  court — 
Alteration  of  verdict — New  trial.  Oarrow  t.  Haseaehasetts 
B.  dc  Ins.  Co.,  498. 

TRUSTS  AND  TRUSTEES. 

1.  Decedent's  estate — Wills-^^onstruction  of  wUls.  Wren- 
shall's  Est.,  258. 

2.  Commingling  of  assets — Solvency — Preferred  claims. 

A  party  claiming  preference  to  funds  in  the  hands  of  a  re- 
ceiver of  an  insolvent  firm,  on  the  ground  that  certain  moneys 
belonging  to  it  were  paid  to  the  insolvent  as  trustee,  cannot 
recover  as  a  preferred  creditor,  when  the  trustee  d^)08ited  the 
funds  in  the  general  assets  of  the  firm,  and  they  are  in  no  way 
identified  as  the  property  of  the  claimant. 

A  trust  creditor  is  not  entitled  to  preference  over  general 
creditors  of  the  insolvent,  merely  on  the  ground  of  the  nature 
of  his  claim.  To  authorize  such  a  preference  some  specific, 
recofi:nized  equity,  founded  on  the  relation  of  the  debt  to  the 
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assets  in  the  hands  of  the  assignee  or  receiver,  and  which  en- 
titles the  claimant  to  a  preference  out  of  those  assets,  must  be 
established  by  evidence.  The  person  claiming  to  be  a  trust 
creditor  must,  in  order  to  establish  his  right  to  a  preference, 
trace  the  trust  money  to  some  specific  property  or  fund  of  the 
insolvent,  and  must  identify  the  fund  out  of  which  he  demands 
to  be  preferred,  in  distribution,  either  as  the  original  trust 
property  or  as  the  product  of  it.    Lifter  t.  Earle  Oo**  178. 

VENDOR  AND  VENDEE. 

3.  Sales — Unpaid  balance  of  purchase  price — Evidence, 
In  an  action  to  recover  the  balance  due  on  the  unpaid  part 
of  the  purchase  price  of  a  lot  of  ground,  a  judgment  is  prop- 
erly entered  against  the  defendant,  where  the  only  defense 
offered  is  the  allegation  that  a  promise  was  made  to  provide 
title  insurance  for  the  property,  and  where  there  is  no  evidence 
that  such  promise  was  made  by  the  agent  of  the  g^rantor. 

It  is  not  error  to  refuse  to  admit  in  evidence,  a  paper  pur- 
porting to  be  a  contract  for  such  insurance,  where  there  is 
nothing  to  show  that  the  alleged  agreement  related  to  the 
property  in  question,  or  that  the  plaintiff  was  a  party  thereto. 
Thompson  t.  Iiipplnoott,  213. 

VIEWERS. 

1.  Roads — Board  of  reviewers.  In  i^  Waahinston  Road, 
461. 

2.  Roads — Report  of  viewers — Reasons  for  action.  Pnbllo 
Road  in  Boaring  Brook  Twp.,  447. 

WAVIER. 

1.  Insurance — Fire  insurance — Proof  of  loss — Local  agent. 
Primo  ▼•  Safety  Mnt.  Flro  Ins.  Co.,  409. 

2.  Road  law — Opening  of  road — Notice  of  proceedings — 
Failure  to  give  notice  to  supervisors,  Hampton  Twp.  Boad, 
484. 

WATER  COMPANIES. 

1.  Unlawful  diversion  of  waters — Trespass  ^Measure  of 
damages — Permanent  or  transient  injury — Punitive  damages 
— Sale  of  property — Right  of  auction. 

Where  an  injury  to  real  estate  is  permanent,  the  measure  of 
damages  is  the  difference  in  market  value  before  and  after  tho 
injury,  or  the  cost  of  removing  the  obstruction,  which  is 
the  lower  amount. 


Digitized  by  VjOOQIC 


INDBZ.  675 

WATER  COMPANIES— con<i'nuerf. 

Where  the  land  of  the  riparian  owner  has  been  permanently 
injured  by  an  unlawful  diversion  of  water,  the  plaintiff  has  a 
right  to  damages  for  the  permanent  injury  to  the  drainage  and 
productivity  of  his  land. 

Where  the  entry  was  unlawful  and  the  injury  sustained  is 
the  result  both  of  the  permanent  backing  of  the  water,  and 
the  occasional  flooding  of  the  land  in  time  of  freshets,  the 
plaintiff  is  also  entitled  to  transient  damages,  for  injuries 
caused  by  the  floods  negligently  cast  upon  his  land,  to  the 
injury  of  his  crops,  etc.,  and  personal  property,  together  with 
damages  for  delay  in  making  compensation. 

Where  the  plaintiff  has  purchased  the  land  subsequent  to 
the  original  entry,  whatever  injury  accrued  to  the  land  before 
he  acquired  title  belonging  to  the  owner  of  the  land  at  the 
time  of  the  original  entry,  and  would  be  recoverable  in  an 
action  of  trespass,  if  not  barred  by  the  statute  of  limitations. 
The  owner,  at  the  time  of  the  entry,  could  have  maintained 
trespass,  ejectment,  a  bill  in  equity  to  abate,  or  could  have  de- 
manded the  filing  of  a  bond,  if  the  entry  was  originally  made 
in  the  exercise  of  the  power  of  eminent  domain,  and  the  right 
in  any  of  these  actions  would  have  been  personal.  The  sub- 
sequent purchaser  of  the  real  estate  did  not  purchase  them 
and  should  not  be  allowed  to  exercise  them  for  his  benefit. 
For  actual  injuries  occurring  before  the  plaintiff  took  title 
he  has  no  action. 

Where  the  injury  complained  of,  is  the  flooding  of  the  plain- 
tiff's land  by  the  raising  of  the  defendant's  dam,  the  measure 
of  damages  is  not  the  difference  in  the  market  value  as  though 
no  dam  had  been  in  existence  at  the  time  the  plaintiff  pur- 
chased the  land,  for  he  is  only  entitled  to  damages  for  the  per- 
manent injury  to  his  land,  resulting  from  the  construction  and 
maintenance  of  the  dam  at  the  height  to  which  it  was  raised, 
subsequent  to  his  purchase. 

Where  the  injuries  arising  from  floods  are  transient  in  their 
nature  and  belonged  to  the  owner  at  the  time  of  the  particular 
injury,  they  should  be  clearly  distinguished  from  damages  for 
the  permanent  injury  to  the  land.  In  such  case  it  is  reversible 
error  to  submit  testimony  relating  to  such  damages  to  the 
,  jury,  as  elements  of  the  permanent  injury  to  the  land  and  not 
as  specific  items,  but  as  affecting  the  market  value  before  and 
after  the  appropriation.  8«1irM  ▼«  HBattagdon  Water  S.  Co^ 
558. 
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WILLS. 

1.  Comtruciunir^Legiicu — BotUk — Bighi  of  eeleetian  in  leg* 
atee. 

Where  a  testator  left  to  his  daughter  $30,000  par  value  of 
bonds,  the  guardian  of  such  daughter  is  entitled  to  select  from 
the  assets  of  the  estate,  bonds  of  the  par  value  of  $30,000  and 
the  executor  cannot  properly  limit  the  guardian's  selection  to 
bonds  of  the  actual  value  of  $30,000. 

Where  a  legatee  was  entitled  to  bonds  of  the  par  value  of 
$30,000,  to  be  selected  by  her  guardian,  she  was  also  entitled 
to  the  interest  thereon,  from  the  date  of  the  death  of  the  tes- 
tator, and  the  decree  of  the  orphans'  court,  allowing  her  in- 
terest for  a  less  amount,  should  be  modified  to  direct  the  execu- 
tor to  pay  to  the  guardian  the  interest  on  the  bonds  selected. 
Miieiier's  BbU  400. 

2.  Decedents'  estates  —  Construction  of  wills  —  Trusts, 
WrenshaU's  Est.,  258. 

8.  Decedents'  estates — Construction — Devise  of  remainder 
with  power  to  resume — Intention  of  testator,  Davis's  Est., 
332. 

4.  Devises  to  classes — Second  cousins — Definition  —  Inten^ 
tion  of  testator. 

Where  a  testator  directs  that  the  residue  of  his  estate  '^ 
divided  between  my  first  and  second  cousins  share  and  share 
alike"  and  the  context  of  the  will,  considered  as  a  whole,  in- 
dicates that  he  meant  to  include  not  only  those  who  were, 
strictly  speaking,  second  cousins,  but  also  first  cousins  once 
removed,  persons  in  that  degree  of  relationship  will  be  con- 
sidered to  be  contemplated  as  devisees  under  the  will. 

Where  the  context  reveals  the  least  sign  that  the  testator  in- 
tended that  first  cousins  once  removed  should  be  regarded  as 
second  cousins,  they  will  be  admitted  into  that  class  as  bene- 
ficiaries.   MoOlnre's  Est*,  550. 

5.  Title  to  real  Estate — Fee  simple  —  Ejectment  —  Act  of 
AprU  8,  1833,  P.  L,  260, 

A  fee  presumed  by  the  Act  of  April  8,  1833,  P.  L.  260,  as 
well  as  a  fee  expressly  given  by  will,  can  only  be  defeated  by  a 
subsequent  provision  which  shows  clearly  that  the  testator 
intended  not  to  give  a  fee. 

It  is  immaterial,  under  the  Act  of  April  8, 1833,  whether  the 
devise  in  fee  simple  is  created  by  operation  of  law  or  express 
terms ;  the  language  used  in  the  act  indicates  that  an  absolute 
devise,  however  defective  it  might  have  been  under  the  law  as 
it  existed  before  1833,  must  be  sustained  unless  the  intuition 
subsequently  expressed  clearly  negatives  the  idea. 
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WILLS — eontinrnd. 

Wbere  a  testator  devised  to  his  wife  a  part  of  his  farm  in  the 
following  language:  ^'I  give  and  bequeath  unto  my  dear  wife 
Huldah  the  use  and  occupation  of  a  part  of  the  home  farm," 
without  limiting  the  enjoyment  of  the  land  to  her  life,  or  in 
any  other  way,  under  the  Act  of  1883  it  remains  a  derise  in 
fee  simple,  unless  cut  down  by  a  subsequently  expressed  inten- 
tion in  the  will.    Hall  t«  Dean»  597. 

WOEKMEN'S  COMPENSATION. 

1.  Appeals — Findings  of  fact  hy  hoa/rd — Failure  to  make 
complete  findings — Pleadings. 

While  the  findings  of  the  referee,  affirmed  by  the  Workmen's 
Compensation  Board,  are  conclusive  and  not  subject  to  review 
by  the  courts,  yet  there  should  be  in  every  case  exhibited  in 
the  report  of  the  referee,  or  the  Workmen's  Compensation 
Board,  a  finding  based  upon  subordinate  underlying  findings, 
to  justify  the  conclusions  of  law  and  fact.  The  report  should 
show  fully  and  clearly  all  the  controlling  facts,  to  determine 
whether  or  not  the  claimant  was  injured  in  the  course  of  his 
employment. 

Where  the  complete  findings  are  not  made  by  the  board,  an 
award  will  not  be  disturbed,  where  the  pleadings  in  the  case 
show  the  exact  facts  in  dispute,  for  it  is  presumed  that  such 
allegations  were  considered  by  the  referee  and  the  Compensa- 
tion Board,  in  reaching  their  decision.    OaUagher  t*  DeL,  !<• 

2.  Practice — Averment  of  agency — Amendment, 

An  answer  by  a  defendant  to  a  claim  petition  under  the 
Workmen's  Comi)ensation  Act,  which  is  complete  in  itself, 
may  be  amended  to  establish  the  authority  of  the  agent  mak- 
ing the  answer.  The  purpose  of  the  legislature  in  passing  the 
Workmen's  Compensation  Act  was  to  simplify  the  procedure^ 
by  which  disputes  over  compensation  for  injuries  might  be 
adjusted,  between  employer  and  employee.  To  bar  an  answer, 
complete  as  a  defense  on  the  merits,  because  of  technicalily, 
would  not  be  in  conformity  with  the  lang^iage  or  the  spirit  of 
the  act. 

Where  a  defendant,  by  its  agent  and  insurer,  presented  a 
good  answer  on  the  merits,  sufficient  to  put  the  claimant  to 
proof  of  the  allegations  of  the  petition,  the  findings  of  the 
referee  and  the  workmen's  compensation  board,  based  on  prop- 
er evidence  will  not  be  disturbed.  Sohney  t.  Kittajmlns 
Boro«9  582. 
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WITNE6B,  see  EvidenM. 

1.  Criminal  law-^Evidence-^^ompeieneif  of  witness. 
T.  Oraj  (Ho.  2)*  287. 

2.  Criminal  law — Larceny — Witnesses — Evidence  of  alleged 
common-law  wife — Admissibility,    Goat.  t.  Gray  (Ho*  1),  279. 

8.  Evidence  —  Competency  of  witness  —  Death  of  party, 
XUae  T.  Sdwardfl,  253. 

4.  Befreshing  memory  of  witness — Written  memorandum — 
Evidence.    MsMm  w.  Mlckaal— n^  226, 
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